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INFORMATIONAL STATEMENT 
 

I. ANY RELATED OR PRIOR APPEAL?  Monsanto Company v. Arkansas 
State Plant Board et al, CV-20-173.  

 
II. BASIS OF SUPREME COURT JURISDICTION? See Section V. 
 

( ) Check here if no basis for Supreme Court Jurisdiction is being 
asserted, or check below all applicable grounds on which Supreme 
Court Jurisdiction is asserted. 

 
(1)   X  Construction of Constitution of Arkansas 
(2)    Death penalty, life imprisonment 
(3)    Extraordinary writs 
(4)    Elections and election procedures 
(5)    Discipline of attorneys 
(6)    Discipline and disability of judges 
(7)    Previous appeal in Supreme Court 
(8)    Appeal to Supreme Court by law 

 
III. NATURE OF APPEAL? 

 
(1)   X  Administrative or regulatory action 
(2)    Rule 37 
(3)    Rule on Clerk 
(4)    Interlocutory appeal 
(5)    Usury 
(6)    Products liability 
(7)    Oil, gas, or mineral rights 
(8)    Torts 
(9)    Construction of deed or will 
(10)    Contract 
(11)    Criminal 

 
This is an appeal of an order entered by the Pulaski County Circuit Court that 

granted the State’s Motion for Judgment on the Pleadings and denied Appellants’ 

Motion for Judgment on the Pleadings.  The primary question before the Circuit 
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Court was whether Arkansas Code Annotated § 2-16-206, which delegates the 

State’s power to appoint the members of a State Agency (The Arkansas State Plant 

Board) to private business associations, is unconstitutional. In denying Appellants’ 

Motion for Judgment on the Pleadings and Granting the State’s Motion, the Circuit 

Court held that the Arkansas State Plant Board is not organized in violation of 

Arkansas’ State Constitution and effectively ruled that the Arkansas General 

Assembly may delegate its constitutionally granted public power to private 

individuals or entities.    

IV. IS THE ONLY ISSUE ON APPEAL WHETHER THE EVIDENCE IS 
SUFFICIENT TO SUPPORT THE JUDGMENT? No. 

 
V. EXTRAORDINARY ISSUES? 
 

(X) appeal presents issue of first impression, 

 (   ) appeal involves issue upon which there is a perceived inconsistency in 
the decisions of the Court of Appeals or Supreme Court, 

(   ) appeal involves federal constitutional interpretation, 

(X) appeal is of substantial public interest, 

(X) appeal involves significant issue needing clarification or 
development of the law, or overruling of precedent. 

(X) appeal involves significant issue concerning construction of statute, 
ordinance, rule, or regulation. 
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VI. CONFIDENTIAL INFORMATION 
 

(1) Does this appeal involve confidential information as defined by Section 
III (A)(11) and VII (A) of Administrative Order 19? 

 
   Yes   X   No 

 
(2) If the answer is “yes”, then does this brief comply with Rule 4- 1(d)? 

 
  Yes No 
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JURISDICTIONAL STATEMENT 
 

1. The issue of law raised on appeal is as follows: Is Arkansas Code 

Annotated § 2-16-206, which delegates the legislature’s authority to appoint the 

members of a State Agency to private business associations, an unconstitutional 

delegation of public appointment power to private interests? 

2. I express a belief, based on a reasoned and studied professional 

judgment, that this appeal raises the following questions of legal significance for 

jurisdictional purposes: This case presents a question of first impression regarding 

the Arkansas General Assembly’s authority to delegate its public appointment 

power to private interests. Article V of the Arkansas Constitution vests legislative 

and rule-making powers in the Arkansas General Assembly.  The question now 

before the Court is whether Arkansas Code Annotated § 2-16-206 is an 

unconstitutional delegation, to private industry groups, of the legislature’s power 

to appoint persons to conduct governmental functions as Members of the State 

Plant Board.  The Circuit Courts are split on this issue as the Second Division of 

the Circuit Court of Pulaski County, Arkansas, has ruled that the portion of 

Arkansas Code Annotated § 2-16-206 which permits private organizations to elect 

or appoint members to the State Plant Board is an unconstitutional delegation of 

public appointment power.  See Monsanto Company v. Arkansas State Plant 

Board et al, Case No. 60 CV-17-5964 (2020).  This appeal is of substantial public 
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interest due to the strong interest of the people in keeping public power, including 

but not limited to the power to appoint public officials, in the public domain.  The 

current appointment process most definitely limits genuine opportunity for public 

interest to assert itself on the members of the State Plant Board, as the majority of 

appointed members are all entirely reliant on private business associations for their 

appointments.  Finally, the appeal involves significant issues concerning the 

construction and application of the Arkansas Constitution and state statutes. 

 /s/ Grant Ballard   
J. Grant Ballard 
Attorney for Appellants 
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I. The Circuit Court Erred in Denying Appellants’ Claim that the Current 
Appointment Process for the Majority of Voting-Members of The State Plant 
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Ark. Const. Art. IV.  

 
Ark. Const. Art. V. 

 
a. Standards of Review 

 
Cent. Oklahoma Pipeline, Inc. v. Hawk Field Servs., LLC, 2012 Ark. 
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Arnold v. State, 2011 Ark. 395, 384 S.W.3d 488 (2011). 

 
b. The statutory appointment process for members of the ASPB violates the 

Separation of Powers doctrine. 
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c. The statutory appointment process at Arkansas Code Annotated § 2-16-206 
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e. This Court should reverse the Circuit Courts dismissal of the claim of 
unconstitutional delegation of appointment power. 

 
Ark. Code Ann. § 2-16-206 
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ABSTRACT 
 

PROCEEDINGS HELD AUGUST 5, 2019 

THE COURT: On the Docket is the case of McCarty, et al vs. Arkansas State 

Plant Board, et al, CV-2017-6359.  This case is on remand from 

the Arkansas Supreme Court and it looks like the only thing that 

remains is the Plaintiffs’ request for declaratory judgment on the 

alleged violation of separation of powers.  Is that correct? 

MR. BALLARD: Yes. 

THE COURT:   Are you folks wanting to continue with that? 

MR. BALLARD: Yes.  R. 133. 

THE COURT: I noticed that a couple of witnesses were subpoenaed.  It seems 

to me to be an issue of law.  Do you all think there is testimony 

and evidence that would need to be presented? 

MS. MERRITT: No, Your Honor.  I believe it is a matter of law. 

THE COURT: Are you all thinking that there’s factual testimony that needs to 

be elicited to complete the record on this? 

MR. BALLARD: The only testimony we were going to elicit was that the 

appointment process described in the statute was followed.         

R. 134. 

THE COURT:   That’s not an issue is it? 
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MS. MERRITT: It is not an issue as far as I’m concerned.   

THE COURT:   What I would like to do is set up a briefing schedule.  R. 135. 

THE COURT:   I’ll get an Order out on it.  R. 137.   

(THE PROCEEDINGS WERE CONCLUDED.) R. 139. 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



SoC 1 
 

STATEMENT OF THE CASE 
 

This controversy began as a legal challenge to the State Plant Board’s ban on 

the in-crop use of dicamba-based herbicides after April 15, 2018. Add 1.  The 

present Appeal specifically requests review of a Circuit Court Order denying 

Appellants’ claim that Arkansas Code Annotated § 2-16-206, which provides for the 

appointment of State Plant Board members by private business associations, is an 

unconstitutional delegation of legislative power to private interests in violation of 

Articles IV and V of the Arkansas State Constitution. Add 84.  The Appellants, six 

Arkansas farmers, have consistently argued that the Arkansas State Plant Board 

(ASPB) is organized in violation of the Arkansas Constitution since the majority of 

the voting members of this State Agency are now directly appointed by private 

business associations, pursuant to Arkansas Code Annotated § 2-16-206.  Add. 1. 

Background. Appellants filed a Complaint and Amended Complaint for 

declaratory judgment, injunctive relief, and Judicial Review of administrative 

actions, generally challenging the Arkansas State Plant Board’s April 15, 2018 

dicamba cutoff rule and the denial of a Petition for Rulemaking submitted to the 

ASPB by the Appellants. Add. 1 at pgs. 2-3. Upon consideration of a Motion to 

Dismiss Appellant’s First Amended Complaint by the State Plant Board, the Circuit 

Court of Pulaski County declared that the April 15th “cutoff” rule was “void ab 

initio” and “null and void” as to the individual Appellants before dismissing 
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Appellant’s First Amended Complaint on the basis of sovereign immunity.         

Add. 1.  The ASPB appealed the Circuit Court’s ruling that the challenged rule was 

“void ab initio” and “null and void” as to the farmer Plaintiffs and the farmers (the 

present Appellants) filed a cross-appeal which appealed the Circuit Court’s 

dismissal of their Complaint and allegations of constitutional violations.  Add. 1 at 

pgs. 4 and 5. The Supreme Court dismissed the ASPB’s appeal as moot and found 

the farmers’ cross appeal partially moot. Add. 1 at pgs. 5-8.  However, the Supreme 

Court held that the farmers’ claim that Arkansas Code Annotated § 2-16-206 

constituted an unconstitutional delegation of legislative appointment power was not 

moot.  Add. 1 at p. 7.  The Supreme Court then reversed the Circuit Court’s Order 

dismissing the farmers’ Constitutional claims and remanded the case for further 

proceedings on that issue.  Add. 1 at pg. 8. 

The Motions and Circuit Court Ruling on Remand from the Supreme 
Court. 
 
Upon remand, the Appellants filed a Second Amended Complaint.                 

Add. 9.  The Circuit Court and Parties agreed that the remaining question in this 

proceeding was whether Arkansas Code Annotated § 2-16-206 constituted an 

unconstitutional delegation of legislative power to private interests in violation of 

the Arkansas State Constitution.  Ab. 1. The Parties further agreed that this issue 

presented a question of law.  Ab. 1.  The Parties then submitted this case to the 

Circuit Court on written briefs.  The Appellant farmers submitted a Motion for 
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Judgment on the Pleadings which requested a Declaratory Judgment declaring 

Arkansas Code Annotated § 2-16-206 unconstitutional and finding the rules and 

acts of this unconstitutional State Plant Board to be null and void.  Add. 22 at p. 

33.  The ASPB filed a cross-motion for judgment on the pleadings, requesting an 

Order dismissing Appellants’ case with prejudice.  Add. 52 at p. 53. 

The Circuit Court’s Ruling. 

On December 1, 2019, The Circuit Court denied Appellants’ Motion for 

Judgment on the Pleadings and granted the ASPB’s Cross-Motion for Judgment 

on the Pleadings before dismissing Appellants’ action with prejudice.  Add. 84. 
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ARGUMENT 

I. THE CIRCUIT COURT ERRED IN DENYING APPELLANTS’ 
CLAIM THAT THE CURRENT APPOINTMENT PROCESS FOR 
THE MAJORITY OF VOTING-MEMBERS OF THE STATE PLANT 
BOARD IS UNCONSTITUTIONAL. 

 
The Circuit Court erred in dismissing the Appellants’ claim that the statute 

governing appointment of individuals to serve on the State Plant Board constitutes 

an unconstitutional delegation of power public power. Add. 84. Arkansas Code 

Annotated    § 2-16-206 provides private entities the sole authority to appoint half of 

the State Plant Board’s members and the majority of its voting members. Arkansas 

Code Annotated § 2-16-206(a). This delegation of power to private, unaccountable 

parties to appoint individuals to conduct governmental functions violates the State 

Constitution and this Court should enter an Order holding the statutory delegation 

of appointment power as unconstitutional. See Leathers v. Gulf Rice Arkansas, Inc., 

338 Ark. 425, 430, 994 S.W.2d 481, 484 (Ark. 1999) (reasoning“‘[t]his is legislative 

delegation in its most obnoxious form; for it is not even delegation to an official or 

an official body, presumably disinterested, but to private persons whose interests 

may be and often are adverse to the interests of others in the same business.’”)   

a. Standard of Review. 

The Appellants present this Court a facial challenge to the constitutionality of 

a statute which prescribes the manner for appointment of members of the State Plant 

Board.  This case requires statutory interpretation of Arkansas Code Annotated           
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§ 2-16-206. Any question as to the correct interpretation of an Arkansas Statute is a 

question of law which this Court considers de novo.  Cent. Oklahoma Pipeline, Inc. 

v. Hawk Field Servs., LLC, 2012 Ark. 157, 9–10, 400 S.W.3d 701, 707–08 (2012).  

When considering the constitutionality of a statute this Court must interpret the 

constitution as well as the challenged statute, and the Supreme Court’s review of a 

Circuit Court’s interpretation of the Arkansas Constitution, just as in the 

interpretation of an Arkansas Statute, is also de novo.  Arnold v. State, 2011 Ark. 

395, 4, 384 S.W.3d 488, 493 (2011).   

Since every statute is given the presumption of constitutionality, the party 

challenging a statute’s constitutionality bears the burden of demonstrating that a 

statute violates the constitution.  Cent. Oklahoma Pipeline, Inc. v. Hawk Field Servs., 

LLC, 2012 Ark. 157, 9–10, 400 S.W.3d 701, 707–08 (2012).  A statute should be 

struck down as unconstitutional where there is a clear incompatibility between the 

statute and the constitution.  Cent. Oklahoma Pipeline, Inc. v. Hawk Field Servs., 

LLC, 2012 Ark. 157, 9–10, 400 S.W.3d 701, 707–08 (2012) citing Barclay v. First 

Paris Holding Co., 344 Ark. 711, 42 S.W.3d 496 (2001). 

b.  The statutory appointment process for members of the ASPB 
violates the Separation of Powers doctrine. 

 
Arkansas Code Annotated § 2-16-206 is an unlawful delegation of public 

authority in violation of the nondelegation doctrine and the fundamental separation 

of power principles embodied in the Arkansas State Constitution.  This statute 
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plainly gives private entities authority to appoint the majority  of the Plant Board’s 

voting members.1  In the present case, the Legislature has provided private industry 

the authority to appoint members of a State Agency, and, at the same time, the 

legislature has not established clear standards for selection of a board members, no 

qualifications for plant board members, no knowledge requirements for board 

members, and set no goals for the overall composition of the Plant Board.  As a 

result, the Plant Board contains few full-time farmers, no minorities, no women, and 

is instead composed primarily of individuals with vested business and financial 

interests in the outcome of the Plant Board’s rulemaking processes.   

By way of background, the appointment process proscribed by Arkansas Code 

Annotated § 2-16-206(a) appears unique in the context of Arkansas state agencies.  

While there are boards, commissions, etc. which allow private organizations to 

nominate members, subject to the approval of the governor, the majority of members 

of the state plant board are now appointed directly by private business interests with 

no review by elected representatives of Arkansas citizens.  The Arkansas Attorney 

General’s Office has previously taken the position that private organizations may 

not be given the power to appoint members to governmental boards.  Ark. Attorney 

General Opinion No. 2005-213, at 1-4 (finding the board may not amend its by-laws 

to authorize private organizations to appoint board members in a similar manner as 

 
1 Ark. Code Ann. § 2‐16‐206. 
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the county judge and mayors because private organizations may not be given the 

power to appoint board members).  The Appellants now seek an Order from this 

Court making clear that the Arkansas General Assembly cannot delegate its public 

authority to private interests which are not accountable to the public. 

The State Plant Board has been entrusted with regulatory duties, adjudicatory 

power, and rule-making authority including the regulation of herbicide use and 

application by Arkansas farmers.  The Board is presently governed by eighteen (18) 

members, appointed pursuant to Arkansas Code Annotated § 2-16-206.  Two of 

these members are non-voting members, appointed by the Vice President for 

Agriculture of the University of Arkansas.  Seven members are appointed by the 

Governor, and nine members are appointed by private business organizations.  As a 

result, the majority of voting members are now selected by private business interests.  

The Arkansas Legislature has undisputedly delegated its authority to appoint 

members of the State Plant Board to private industry associations, and the 

Legislature now has no influence over the appointment of Plant Board members.  

The Appellants assert, as at least one Arkansas Circuit Court has previously ruled, 

that the Arkansas General Assembly’s delegation of its appointment powers to 

private entities in Arkansas Code Annotated § 2-16-206 is an unconstitutional 

delegation of public appointment authority to private industry groups which has 

resulted in a State Plant Board that is unconstitutionally organized. 
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 As both the State and Federal Constitutions specifically delegate certain 

powers and functions to the different branches of State Government, a Judicial 

Doctrine of “nondelegation” of these powers has long been recognized by Courts 

across this nation.  The word “nondelegation” may not be specifically stated in the 

Constitution of the State of Arkansas, or the United States Constitution, but the 

nondelegation doctrine has long been recognized by Judicial precedent and is based 

on fundamental principles of separation of powers and good governance.   

The Arkansas Constitution provides for a clear separation of powers by the 

Departments of State Government.  See Ark. Constitution Art. IV.  Article V of the 

Arkansas Constitution vests legislative and rule-making powers in the Arkansas 

General Assembly.  Arkansas Code Annotated § 2-16-206 is an unconstitutional 

delegation, to private industry groups, of the legislature’s power to appoint persons 

to conduct governmental functions as Members of the State Plant Board.  Any 

assignment of rule-making or legislative authority to private entities is in violation 

of the Arkansas Constitution.  Arkansas Code Annotated § 2-16-206 should 

therefore be deemed unconstitutional and the actions of the current State Plant Board 

should be declared void on the basis that the majority of the State Plant Board were 

without lawful authority to initiate rulemaking and to disperse public funds.  
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That the appointment of board members by private entities is unconstitutional 

is consistent with rulings from jurisdictions around the Country.  See Gamel v. 

Veterans’ Memorial Auditorium Comm’n, 272 N.W.2d 472, 476 (Iowa 1978) 

(“private individuals cannot be empowered to select boards to spend public funds, 

no matter how well qualified they may be”); Hetherington v. McHale, 458 Pa. 479, 

484, 329 A.2d 250, 253 (Pa. 1974) (“[a] fundamental precept of the democratic form 

of government imbedded in our Constitution is that people are to be governed only 

by their elected representatives); and Sedlak v. Dick, 256 Kan. 779, 887 P.2d 1119 

(Kan. 1995) (Workers' Compensation Act provision requiring selection of Workers 

Compensation Board members by committee consisting of representatives chosen 

by labor union and business association was unconstitutional delegation of 

legislative power to private organizations, even though actual appointment to 

committee was made by Secretary of Human Resources; only one name was 

submitted for each vacancy and Secretary had no discretion to reject or substitute for 

persons selected by union and association.).  Arkansas law is no different and even 

refers to this type of private delegation as obnoxious.  Leathers, 338 Ark. at 430 994 

S.W.2d at 484.   

While there is case law providing that certain legislative functions may be 

delegated where the legislature has established a clear purpose for the delegation of 

a legislative function and effectively proscribed “the standards by which that 
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purpose is to be worked out with sufficient exactness to enable those affected to 

understand these limits,” the Legislature has no authority to provide a blanket 

delegation of its authority to  appoint members of state agencies.  Id.   

Not only does Article IV of the Arkansas State Constitution require a clear 

separation of powers by the Departments of State Government, but Article V of the 

Arkansas Constitution specifically vests legislative powers in the Arkansas General 

Assembly.  Included in the legislative power is the power of appointment.  See 

Arkansas Constitution, Art. 5, § 14; see also Cox v. State, 72 Ark. 94 (1904) (holding 

appointment by the Legislature of a State Capitol Commission is valid as the 

Constitution contemplates appointment by the Legislature of officers other than 

those necessary to discharge its own duties).  It has long been well settled that 

legislative powers cannot be delegated, even to other branches of state government, 

except within “certain limits.”  Leathers v. Gulf Rice Arkansas, Inc., 338 Ark. 425, 

429, 994 S.W.2d 481, 483 (1999); see also City of Harrison v. Snyder, 217 Ark. 528, 

531, 231 S.W.2d 95, 97 (1950).  Those “limits” may include delegation of 

rulemaking authority to “other branches of state government,” where the legislature 

provides clear and definite standards as to how those “other branches of state 

government” are to execute the delegated powers.  However, these “limits” do not 

include the absolute delegation of appointment power to private business 

associations.  There is no authority to support such a delegation of public authority 
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to private entities, and Appellants ask that the Supreme Court issue an Order 

affirming the long-standing principle that a branch of government may not delegate 

its public authority to private entities.  Article V of the Arkansas Constitution does 

not grant the General Assembly the authority to delegate its appointment power to 

private entities.  The court will not find such authority in the Constitution or any 

applicable case law. 

c. The statutory appointment process at Arkansas Code Annotated    
§ 2-16-206 unconstitutionally grants public power to private 
business associations. 

 
Article V, Section 1, of the Arkansas Constitution provides that “the 

legislative power of the people of this State shall be vested in a General 

Assembly.”  Pursuant to the Arkansas Constitution, “all political power is inherent 

in the people and government and is instituted for their protection, security and 

benefit; and they have the right to alter, reform or abolish the same, in such 

manner as they may think proper.”  See Article II, Section 1 of the Arkansas 

Constitution (emphasis added).  This provision of the Constitution, when read with 

Article V of the State Constitution, requires that all public power, including but not 

limited to the power to appoint public officers, remain in the public domain.  The 

Arkansas Legislature derives its authority from Article V of the Constitution, which 

is limited by the section of Article II referenced above, and the legislature may not 

exceed its authority by delegating its public power to private interests, including but 
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not limited to the private business associations which presently appoint the majority 

of voting members of the State Plant Board.   

Fundamental principles of our State Constitution require that the people 

control their government, and the appointment process outlined in Arkansas Code 

Arkansas Code Annotated § 2-16-206 has robbed the regulated citizenry of this State 

of public power and the related opportunity to affect their destiny.  The current 

appointment process most definitely limits genuine opportunity for public interest to 

assert itself on the members of the State Plant Board, as the majority of appointed 

members are all entirely reliant on private business associations for their 

appointments.   

The Supreme Court of Georgia has had the opportunity to address a situation 

similar to that presently before this Court.  In the case of Rogers v. Medical 

Association of Georgia, a practicing Georgia physician challenged a statute which 

required that the Governor of the State of Georgia must appoint the nominees of the 

Medical Association of Georgia, which represented approximately two-thirds of the 

doctors licensed to practice in Georgia, to the Georgia State Board of Medical 

Examiners.  Rogers v. Medical Ass’n of Georgia, 244 Ga. 151, 153, 259 S.E.2d 85, 

87 (1979).  Dr. Rogers alleged this was an unconstitutional delegation of legislative 

appointment power in that a private industry association had the exclusive right to 

nominate members of the Board of Medical Examiners.  The Supreme Court of 
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Georgia agreed, citing provisions of the Georgia State Constitution which are very 

similar to portions of the Arkansas State Constitution which have been referenced 

above, writing that   

The General Assembly may, within constitutional limitations, 
establish qualifications for public office and designate a 
governmental appointing authority. But it cannot delegate the 
appointive power to a private organization. Such an organization, 
no matter how responsible, is not in the public domain and is not 
accountable to the people as our constitution requires. It represents 
and is accountable to its membership. Here the Medical Association of 
Georgia, a private organization, controls the appointment of the 
members of the State Board of Medical Examiners under the 1971 Act 
which provides that the Governor must appoint from its nominees. This 
is violative of our Constitution. 
 
Id at 153, 087.. 
 

 More recently, in 2018, the Supreme Court of Georgia was once-again called 

on to consider whether a statute, allowing private entities to appoint four (4) board 

members to the DeKalb County Board of Ethics, was unconstitutional.  The Court 

noted that the individuals appointed by private entities were wielding government 

power and that the private appointment process delegates the power of appointment 

“to private organizations that are not accountable to the people as our constitution 

requires.”  Delay v. Sutton, 304 Ga. 338, 341, 818 S.E.2d 659, 661–62 (2018).  In its 

opinion, the Delay Court referenced a provision of the Georgia Constitution which 

provides that:  

All government, of right, originates with the people, is founded upon 
their will only, and is instituted solely for the good of the whole. Public 
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officers are the trustees and servants of the people and are at all times 
amenable to them. 
 

 GA Const. Art. 1, § 2, ¶ 1. 

 The Court went on to cite the Rogers v. Med. Ass'n of Georgia opinion, 

referenced above, for the proposition that “fundamental principles embodied in our 

constitution dictate that the people control their government. “All government, of 

right, originates with the people, is founded upon their will only, and is instituted 

solely for the good of the whole” . . . This is accomplished through elected 

representatives to whom is delegated, subject to constitutional limitations, the power 

to regulate and administer public affairs, including the power to provide for the 

selection of public officers.”   Delay v. Sutton, 304 Ga. 338, 340–41, 818 S.E.2d 659, 

661 (2018) quoting Rogers v. Med. Ass'n of Georgia, 244 Ga. 151, 259 S.E.2d 85 

(1979).  Appellants’ Counsel suggests to the Court that this reasoning is directly 

applicable to their case before this Court. 

Article II, Section 1 of the Arkansas Constitution is very similar to the portions 

of the Georgia Constitution, which were relied upon in the aforementioned cases, in 

that the Arkansas Constitution plainly provides that “all political power is inherent 

in the people and government and is instituted for their protection, security and 

benefit; and they have the right to alter, reform or abolish the same, in such manner 

as they may think proper.”  Arkansas Code Annotated § 2-16-206, on the other hand, 

allows for private business associations to wield the legislative appointment powers 
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of the public which has been vested in the legislature through Article V of the 

Arkansas Constitution.  The constitutional problem with the statutory appointment 

process for members of the State Plant Board is two-fold: first, the Legislature has 

no constitutional authority to delegate its appointment power to private entities and, 

second, these private entities which are now wielding public, governmental power 

do not answer to the people as required by Article II of our Constitution.   

Appellants’ Counsel does not believe this exact issue has been previously 

addressed by the Supreme Court of Arkansas, but respectfully suggests to the Court 

there is a reason that Arkansas has no other State Agency where private business 

associations directly appoint members of a rule-making, adjudicatory, and 

permitting arm of the State Executive Branch.  The appointment process for the State 

Plant Board is not only highly irregular, it is patently unconstitutional.   

d. The Arkansas State Plant Board lacks oversight by elected officials. 

In defense of the highly irregular appointment process for members of the 

State Plant Board, the State has previously argued that review by the Arkansas 

Legislative Council and a discretionary “Proclamation” from the Governor’s office 

may somehow cure an unconstitutional delegation of public appointment power. 

Add. 55 at pg. 7-8. The Appellants disagree. While the State may point out that 

Executive Order No. 15-02 requires gubernatorial review and approval of agency 

rules and regulations, and that Arkansas Code Annotated § 10-3-309 requires the 
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Rules and Regulations Subcommittee to approve all rules proposed by state boards, 

there is no authority to indicate that oversight of the Board’s actions may cure the 

unconstitutional delegation of appointment power. 

Moreover, there is simply no review for many of the actions the Plant Board 

is authorized to take, as the Plant Board’s adjudicatory and permitting roles are not 

subject to any legislative or executive branch review. Further still, the review of 

Plant Board rulemaking is very limited in scope. With respect to regulations adopted 

by the Plant Board, Arkansas Code Annotated § 10-3-309 does not require the Rules 

and Regulations Subcommittee to vote to approve a regulation before it takes effect. 

Arkansas Code Annotated § 10-3-309(c)(3)(B)(i)(a) (the subcommittee does not 

vote on rules and regulations unless a majority of a quorum of the subcommittee 

requests that the subcommittee take a vote). Additionally, the Rules and Regulations 

Subcommittee may reject a rule only if it violates state or federal law or is 

inconsistent with legislative intent. Arkansas Code Annotated § 10-3-309(f)(1).  The 

Legislative Council cannot stop a rule because they disagree with it or think it is 

harmful to the citizens of Arkansas or Arkansas’ economy.  There is not a true 

“review” of rulemaking by the State Plant Board.   

The legislative review available for Plant Board rules is minimal, does not 

appear to reach to the merits of the proposed rules, fails to address the adverse 

consequences of proposed rules, and cannot be said to amount to publicly 
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accountable oversight.  The legislative council and the Governor certainly lack the 

authority to remedy an unconstitutional delegation of the appointment power to 

private entities.  The legislative council and the Governor can take no action to 

compel the Plant Board to make certain rules.  With respect to executive oversight, 

the Governor is not bound to review the Board’s rules and may do so at his own 

discretion.   

There is no legislative oversight as to how the privately appointed members 

of the State Plant Board are selected.  The private industry organizations which have 

the statutory authority to appoint members to the State Plant Board include The 

Arkansas Agricultural Aviation Association, the Arkansas Oil Marketers 

Association, the Arkansas Seed Dealers’ Association, the Arkansas Seed Growers 

Association, the Arkansas Pest Management Association, Inc., the Arkansas Crop 

Protection Association, the Arkansas Forestry Association, the Arkansas Green 

Industry Association, and the Arkansas State Horticultural Society. It is not apparent 

to the Appellants how many individuals or businesses each of these private 

organizations represent, nor is there any degree of transparency as to how each 

organization determines who it will appoint as a member of the State Plant Board, 

which has significant power over Arkansas’ farm families.  
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e. This Court should reverse the Circuit Courts dismissal of the claim 
of unconstitutional delegation of appointment power. 

 
Put simply, this Court should make clear that the legislature may not delegate 

the authority to appoint members of a State agency to private organizations.  The 

practical effect of legislative delegations of appointment power is that the regulated 

citizens of the State of Arkansas have no voice in the appointment of these 

controlling members of State Agencies.   There is no genuine opportunity for public 

interest to assert itself in the appointment of the majority of voting members of the 

State Plant Board. 

For example, the Arkansas Legislature cannot pass a statute allowing 

Budweiser or InBev to appoint the members of the Arkansas Alcohol Beverage 

Control Board.  Arkansas Code Annotated § 2-16-206 was an unconstitutional 

delegation of legislative authority in violation of the nondelegation doctrine and the 

fundamental separation of powers principles embodied in the Arkansas State 

Constitution.  Appellants brought a meritorious claim for unlawful delegation of 

appointment power in violation of the Arkansas Constitution, and the Circuit Court 

erred in dismissing this claim.   

CONCLUSION 

The Supreme Court of Arkansas may not have previously had the chance to 

consider the constitutionality of an absolute delegation of legislative appointment 

power to private business entities.  Nevertheless, other jurisdictions have, and those 
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jurisdictions are consistent in finding that “the power to appoint public officers is 

the sovereign power of the State.” People ex rel. Rudman v. Rini, 356 N.E.2d 4, 64 

Ill.2d 321, (1976).  “The sovereign power of the State cannot be conferred upon a 

private person or group.”  Id.  “Constitutional provisions mandate that public affairs 

shall be managed by public officials who are accountable to the people. As important 

as any other governmental power is the power to appoint public officials. They are 

the persons who control so much of our lives.... In our opinion, it is clear that the 

constitutional provisions cited above demand that the power to appoint public 

officers remain in the public domain.”   Delay v. Sutton, 304 Ga. 338, 341, 818 

S.E.2d 659, 661 (2018) quoting Rogers v. Med. Ass'n of Georgia, 244 Ga. 151, 259 

S.E.2d 85 (1979).  The Appellants ask that this Court reverse the Circuit Court’s 

determination denying their Motion for Judgment on the Pleadings and enter an 

Order finding that Arkansas Code Annotated § 2-16-206 is an unconstitutional 

delegation of legislative appointment power in violation of the nondelegation 

doctrine and the Arkansas Constitution.   

  



Arg. 17 
 

Respectfully Submitted, 
 
/s/ Grant Ballard     
J. Grant Ballard, AR Bar # 2011185 
Ark Ag Law, PLLC 
724 Garland St. 
Little Rock, AR 72201 
T: (501) 320-5118 
F: (870) 747-3767 
E: gballard@arkaglaw.com 
 
 
/s/ David Gershner     
David L. Gershner, 2011168 
Davidson Law Firm 
724 Garland, Cantrell at State 
P.O. Box 1300 
Little Rock, AR  72203 
(501) 374-9977 
(501) 374-5917 fax 
E-mail: davidg@dlf-ar.com    
 
Attorneys for Appellants 
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