T FIEED |

[ avezs20 o - g *'. |
4o mER L Electroriieally Filed: - & |
b : SUPREME(CQURT ) |

- .

i COI\EVIONWEALTH OFE KENTUCKiY
' KENTUCKYXSUPREMErCOURT
FILE;NG::2021:5C000485

MICHAEL‘ROBERTSON e APPEIJI)A’NT o

",R_El‘alrf‘_r';_ﬁﬁllsﬁfF‘orz.-_ﬁi:_pgz'u:_mr :

| AfP»PEAL FRONLDAVIESSCIRCUIT.COURT , -
Vi ; “HON..UAY WETHINGTON, JUDGE
|  NO: 20-CR-00641. *

4

CGMMONWEALTH OF: ’KEN'I‘UCKY " APPELEEE

— - T T = ———

‘REPLY'BRIEFFOR APPEELANT

.Suhnnﬁ:ed‘by : . -

. AKRON'REEDIBAKER,
KENTUGKYB_ _ I_VIEMBER\#\%O%

(502) 564-8006 amn‘baker@ky,gqv
C(DUNSEL F@R APPELIANT" X"

nd.-byfmessleng)erl mmllttb i{on' iMatthew T
;General 1024 ‘Capxtall \Center Drm

.-.AAR(DN[ REEDBBAKER

v |

1 | ’ wy
| ol
! | ; ' : .‘|'_ .
] ! | [N

"30138 5000001 af 000010°



Received

¢

21-SC-04385 08/25/2022 " Kelly L. Stephens, Clerk, Supreme Court of K entucly

TABLE OF POINTS AND AUTHORITIES

TABLE OF POINTS AND AUTHORITIES
PURPOSE OF REPLY BRIEF

Marsy’s Law Preservation......... :

Marsy’s Law does not preclude relief by its own terms

KRE 615..

Prejudice by Tyler Stanley’s presence

The prosecutor should not be permitted to refer to the complaining
witness as the “victim”

Caudill v. Commonwealth, 374 S.W.3d 301 (Ky. 2012)

Berger v. United States, 295 U.S. 78 (1935)

Tyler Stanley's testimony that he “ma[d]e sure what had happened
was true” is prejudicial, improper bolstering

Conclusion

ii

5

|

REPLY BRIEF FOR APPELLANT

10136 : 000002 of 000010



Received 21-SC-0485 08/25/2022 Kelly L. Stepheus, Clerl, Supreme Court of K entucky
PURPOSE OF REPLY BRIEF
The purpose of this reply brief is to respond to the arguments
made by the Appellee which required a specific response. As to any
argument not directly addressed, the Appellant rests on his original

brief.
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Marsy’s Law Preservation

The Commonwealth argues: that Michael’s Marsy’s Law
argument .is not only unpreserved but waived. Tl_le Commonwealth is
wrong. The Commonwealth begins by saying that Michael’s brief stated
that his prétrial motion in limine preserved this issue, That is not
correct. The preservation statement on page 6 of Michael’s brief does

not refer to the TR nor to the written motion in limine referenced by

" the Commonwealth. It refers to two places in the video record where

;'u*guments a;'e -made regarding Tyler Stanley’s presence in the
courtroom. Objections are specifically made at those times. VR:
6/1/2021; 1:34 — 1:40, 3:47 — 38:50. Michael’s preservation statement
makes no reference to a written motion, and S0 the Commonwealth’s
pointing to the written motion and (correctly) stating :that it doesn’t

mention Marsy’s' Law is a misdirection.

In addition, the Commonwealth argues that defense counsel

made an admission that Tyler Stanley was allowed in the courtroom

and he ‘fspeciﬁcaily stated _he was not objecting from a ‘constitutional
standpoint.” Brief for Appellee, p 6. This was, according to the
Commonwealth, a waiver. Defense counsel made no “admission” but
instead asked whether Tyler Stanley would be allowed to be physically

present during the trial. VR: 6/1/2021; 1:34:47 — 1:35:40. Defense

j
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counsel clearly stated that he had to “object to every aspect of Marsy’s
Law.” VR: 6/1/2021; 1:35:12 — 1:35:40. When 'defex_lse counsel said ‘I
understand it’s the constitution, so I don’t object to it from that point,”
he was merely ac_knowledging that Marsy’s Law has been codified as
part of the Kentucky Constitlution, and therefofe cannot be argued to be
“unconstitutional.” However, that does not.plreclude an argument 1__:ha1;
it stands .in conflict to c;t}ier constitutional rights of the defendant
which must take precedence. -

The Commonwealth calls this a “failure to_objéct.” Brief for
Appellee, p. 7. It is not. Defense counsel did not concede that Tyler
Stanley was allowed in the courf;goom during trial, and defensg counsgl
clearly stated that it was an objection and maintained that objection
even as the circuit court (;verruled' him.. The Commonwealth’s
assertions to the ¢ontrary are objectively wrong.

" This argument is therefore neither waived nor insufficiently
preserved. so as to justify the palpable error ‘review that the

Commonwealth suggests. °

Marsy’s Law does not preclude relief by its own terms
The Commonwealth points to Ohio as a jurisdiction that has

speciﬁcally amended its evidentiary rule for the separation of witnesses

2
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to exclude individuals that have been given Constitutional rights to
remain. in the courtroom. Brief for Appellee, p. 10. The Commonwealth
argues that Kentucky has achieved the same exemption to KRE 615 by
including language in Marsy’s Law that nothing within it shall create a
basis for vacating a conviction or a ground for relief requested by a
defendant. Id. As clever as this argument might seem, it is logically
unteﬁable. Michael's argument is that his federal and state
constitutional rights, including those protected by KRE 615, must tgke
precedence over the constitutional rights created by Marsy’s Law. A
finding b){ this Court that Michael’s constitutional rigﬁts are superior

to those of a victim cannot be precluded by language contained within

Marsy’'s Law itself. Marsy's Law may, by this language, prevent a

defendant from creating a new basis for relief grounded in Marsy’s Law -

itself. . It cannot abrogate the existing protections provided to

defendants by the federal and state constitutions.

Prejudice by Tyler Stanley’s presence
The Commonwealth argues that Tylei‘ Stanley’s testimony was

not of a nature that he would need to alter his testimony. Brief for

' Appellee, p. 11. However, KRE 615 is not an evidentiary rule that

‘applies only when the witness’s testimony meets certain hallmarks of

3
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significance. It is a rule that exists because the fact-finder cannot know
how a witness may have changed or tailored his testimony if he is able

to listen to the other witnesses testify. Since Biblical times, people have

understood that the best way to ascertain the truth is to separate

witnesses and question them separately in order to discover
inc.onsistencies in their testimony. The Commonwealth fails to
recognize that its argument is contingent on the idea that Tyler
Stanley’s testimony was truthful; without separation, we cannot know
how his testimony would have differed if Michael’s rights had been
upheld. Michgel’s defense; in part, was that Tyler Stanléy concocted the
allegations wi1;h A.C. and under that theory, he had strong motive to

tailor his testimony.

The prosecutor should not be permitted to refer to the
complaining witness as the “victim”

The Commonwealth responds to Michael’s arguments about
referring to the complaining witness as the “victim” by érguing that
“the prosecutor was permitted to act as an advocate for AC, a role that
common sense dictates.” Brief for Appellee, p. 16. On that basis, the
Commonwealth argues that references by a prosecutor to the “victim”

are less serious than references by the-court because the prosecutor is

-
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understood to be making inferences about the evidence. However,

despite the fact that our justice system is adversarial, “[p]rosecutors

- have a special role in the judicial s‘ystem. Unlike other attorneys, ‘[a]

prosecutor has the responsibility of a minister of justice and not simply-

t‘;hat of an advocate.” Caudill v. Commonwealth, 374 S.W.3d 301, 309
(Ky. 2012). The prosecutor dqes not exist to act as an advocate for the
complaining witness, but as an advocate for justice. A prosecutor must
not be permitted to refer to that complaining witness‘ as a “victim”
when the trial presents the jury with the question of whether any crime
actually occurred. The prosecutor’s interest is not in winning, but in

seeing that “justice shall be done.” Berger v. United States, 295 U.S. 78,

88 (1935). Common sense does not dictate that the prosecutor is an-

advocate for the complaining witness; instead, the ethical rules dictate
that the prosecutor is an advocate for the truth and for justice.
Presuming that a complaining witness is a “victim” when that fact is in

question does not further the pursuit.of the truth.

Tyler Stanley’s testimony that he “mald]e sure. what had
happened was true”.is prejudicial, improper bolstering-

" Tyler Stanley testified, over the objection of.the defense, that

before he assaulted Michael, he spoke with A.C. to make sure she was
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telling-the‘ truth, The fact that after this conversation he did assault

Michael serves as confirmation that Tyler Stanley believed she was

telling the truth. Tyler Stanley further testified t;hat he tested A.C. by ;

telling her that he was going to confront Mlchael and that he wanted to
make sure he’d be getting in trouble for a “real problem.”

‘The Commonwealth acknowledges that a witness cannot vouch

for the truthfulness of another witness. It 'argues that no vouching or

bolstering occurred because Tyler Stanley was not a witness to the

aJleged‘ assaults nor did he have independent knowledge- about the

incidents. Brief for Appellee, p. 17. According to the Commonwealth,

this specific te'stimony was necessary. to sﬂow why Tyler Stanley took
the action of assaulting Michael. Howevér, that does not logically
follow. The Commonwealth could have asked Tyler Stanley if he ﬁent
to confront aﬁd assault Michael after speaking with A.C. about the
allegations without Tyler Sta:qley testifying that he specifically quizzed
AC about whether she was tell-ing the truth and aéserting that he
would not have assaulteci Michael if he did not believe that A.C. was

telling the truth.

The specific testimony that Tyler Stanley gave served only one |

purpose: to bolster A.C.’s allegations by asserting that Tyler Stanley

had quizzed her and would not have committed an assault unless he

6
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was satisfied that she was being truthful. That testimony was both

_ unnecessary and a textbook example of vouching. The Commonwealth

* acknowledges that “this case came down to whether the jury believed

Conclusion

AC” or Michael. Brief for Appellee, 18. In'such a “he-said, she-said”
case, the vouching for the veracity of A.C.’s allegations by Tyler Stanley

cannot be said to be harmless.

!

To the extent that this reply brief does not respond to any specific

arguments made by the Commonwealth in its bﬁef_, Michael stands on
his original brief. Michael asks that.this Court grant the relief

requested in his brief, and reverse and remand this case for a new trial.

Respectfully submitted,

V

Aaron Reed Baker
COUNSEL FOR APPELLANT
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