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INTRODUCTION 

Canon 3 of North Carolina’s Code of Judicial Conduct—the only state law 

governing the recusal of the Members of this Court—expressly provides that the 

decision whether recusal is necessary or appropriate is up to the Justice 

“himself/herself.” N.C.C.J.C. Canon 3(C)(1). While the recusal determinations of 

lower-court judges are of course reviewable by this Court as part of the ordinary 

appellate process, no court sits in review of this Court (at least as to questions of State 

law), so a Justice’s individual determination whether to recuse is necessarily final, 

simply by virtue of this Court’s position at the top of North Carolina’s judicial system. 

That hardly makes the State an outlier; North Carolina’s approach is in accord with 
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the practice of the federal judiciary, where the recusal determinations of the Justices 

of the U.S. Supreme Court are also individual, final, and non-reviewable. And it is 

also in accord with the approach adopted by nearly two-thirds of the States. 

Throughout these States and the federal judiciary, and throughout American history, 

justices have discharged their solemn responsibility to weigh whether recusal is 

called for honorably, and there is no reason to think that the Justices of this Court, 

now, will behave differently. 

Accordingly, the answer to the critical question raised by the Court’s 

September 29, 2021 Order is that there is neither need nor authority for this Court 

to adopt new or additional procedures that would bring about the involuntary recusal 

of a Justice who has decided the issue of recusal for herself. The North Carolina 

Constitution vests the power to provide for the suspension or removal of individual 

Justices with the General Assembly in the first instance. See N.C. CONST. art. IV, §§ 

15, 17(2). And while the legislature has enacted a limited delegation of that 

constitutional authority to this Court, N.C.G.S. § 7A-10.1, it is a bedrock principle of 

law that a delegated power cannot be exercised in such a way that is in conflict, either 

explicitly or implicitly, with a statutory scheme established by the legislature itself. 

See North Carolina State Bar v. Tillett, 369 N.C. 264, 269, 794 S.E.2d 743, 746 (2016). 

Here, the legislature has established an intricate statutory scheme—Chapter 7A, 

Article 30—that does authorize this Court to review a Justice’s recusal determination 

and impose appropriate discipline, but only after a thorough review process initiated 

by a disciplinary recommendation by the Judicial Standards Commission (“JSC”). See 
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N.C.G.S. §§ 7A-374.2, 7A-376, 7A-377. A freestanding process allowing this Court to 

involuntarily recuse a Justice from a case through any other method would nullify 

the careful procedures, limitations, and protections established by the legislature in 

Article 30—something this Court has no authority to do. 

Even if the power to force an individual Justice off of a case were a lawful 

policy, it would not be a prudent one. As the Chief Justice of the United States 

explained in 2011, allowing involuntary recusal “would create an undesirable 

situation in which the Court could affect the outcome of a case by selecting who among 

its Members may participate.”1 One need not be clairvoyant to predict the effect such 

a power would have on the integrity and collegiality of this institution, and the 

public’s view of it. The first time the power was exercised to force a Justice off of a 

case would surely not be the last. For the Justice (or group of Justices) on the losing 

end of such an unpleasant struggle would have every incentive to turn the tables once 

the balance of power on the Court shifted—and litigants in contentious cases would 

have every incentive to encourage and escalate these unfortunate dynamics by 

targeting Justices they view as unfavorable with recusal motions, effectively choosing 

for themselves the composition of the Court that is to hear their appeal. There is an 

unacceptable risk that these forces would lead to a vicious cycle of dysfunction and 

bitterness that—it must be said—would transform this Body into a transparently 

partisan institution. 

1 Chief Justice of the United States, 2011 Year-End Report on the Federal Judiciary
at 9 (2011), https://bit.ly/3DkmN0v. 
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Even if this Court could lawfully establish involuntary recusal, the Court 

should not open this door. 

ARGUMENT 

I. This Court Cannot Adopt Procedures for the Involuntary Recusal of a 
Justice. 

Before turning to the specific questions the Court has asked, Defendants set 

forth the overarching principles governing the recusal process in this Court.  

a. Current Law Provides that Each Justice Must Determine 
for Himself or Herself Whether To Recuse. 

Canon 3(C) of the North Carolina Code of Judicial Conduct provides that “[o]n 

motion of any party, a judge should disqualify himself/herself in a proceeding in which 

the judge’s impartiality may reasonably be questioned,” specifically including, for 

example, instances where the judge has “a personal bias or prejudice” or “personal 

knowledge of disputed evidentiary facts,” where he or she previously “served as a 

lawyer in the matter in controversy,” or where he or she “has a financial interest in 

the subject matter in controversy.” Because the statutory provision under which the 

Canons were promulgated defines “judge” to include “any justice or judge,” N.C.G.S. 

§ 7A-374.2(5), this provision applies to recusal determinations in this Court. It is the 

only provision of North Carolina law that does so.2

By its plain text, Canon 3 vests the determination whether to recuse in the 

judge or justice “himself/herself.” N.C.C.J.C. Canon 3(C)(1) (emphases added). To be 

2 Other provisions related to judicial recusal apply only to trial courts. See N.C.G.S. 
§§ 1-83, 5A-15(a), 15A-1223. 
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sure, in some instances a judge or justice may determine, in the exercise of that 

authority, that under Canon 3(C)’s standard he or she should also recuse from the 

decision whether or not to recuse—by referring a motion to recuse to another judge or 

justice. This Court has held that a judge should take this course of action “if there is 

sufficient force in the allegations contained in defendant’s motion to proceed to find 

facts, or if a reasonable man knowing all the circumstances would have doubts about 

the judge’s ability to rule on the motion to recuse in an impartial manner.” State v. 

Poole, 305 N.C. 308, 320, 289 S.E.2d 335, 343 (1982) (cleaned up). But in all events, 

under Canon 3 the determination whether to recuse from determining a motion to 

recuse by referring the motion to another judge—like the determination whether to 

recuse in the underlying matter—belongs to the judge himself or herself. 

A decision whether to recuse is subject to two limited methods of review. First, 

as discussed in more detail below, see infra, pp. 8-13, where a refusal to recuse 

violates the standards of Canon 3, the violation “may be deemed” to constitute 

“grounds for disciplinary proceedings” by the JSC, N.C.C.J.C. Preamble—and, if the 

Commission recommends discipline, it may lead to reprimand, censure, suspension, 

or removal by this Court, N.C.G.S. § 7A-376. Review through a disciplinary 

proceeding before the JSC is available for recusal decisions both by judges on the 

lower state courts and by Justices on this Court. See id. (authorizing discipline 

against “any judge”); id. § 7A-374.2(5) (defining “judge” to include “any justice or 

judge of the General Court of Justice”). 
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Second, where the recusal determination is made by a judge sitting on a 

superior court, district court, or the Court of Appeals, it is subject to ordinary 

appellate review in the underlying case—including, in appropriate cases, appellate 

review by this Court. See generally Lange v. Lange, 357 N.C. 645, 649 (2003). 

However, it follows from the position of this Court at the very top of the North 

Carolina General Court of Justice, see N.C. CONST. art. IV, §§ 1, 2, 6, 12, that no body 

exists within the judicial system of the State with authority to conduct appellate 

review of its decisions. 

The only court with jurisdiction to review the decisions of this Court is the 

United States Supreme Court, and that jurisdiction is limited to questions of federal 

law. See 28 U.S.C. § 1257(a). Where a judge’s refusal to recuse—including a refusal 

by a Justice of this Court—is so flagrantly erroneous that it violates the federal 

constitutional right to due process of law, the decision is subject to review and 

reversal by the U.S. Supreme Court. See Williams v. Pennsylvania, 136 S. Ct. 1899, 

1903 (2016).3 Absent that extraordinary circumstance, it follows from the Code of 

Judicial Conduct and the position of this Court atop the state judicial system that 

whether a Justice of the Court should recuse (or should refer a recusal motion to 

another Justice) is, and by necessity remains, a question for that Justice to answer 

3 Williams found a due process violation where one of the State Supreme Court 
Justices who adjudicated a prisoner’s claim for post-conviction relief “had been the 
district attorney who gave his official approval to seek the death penalty in the 
prisoner’s case.” Id. at 1903. That obvious source of apparent bias is far removed from 
the grounds that have been advanced for recusal in this case. 
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for himself or herself. Ultimately, of course, since justices in North Carolina must 

face reelection, a Justice who abuses this authority may be removed by the voters.  

b. This Court Lacks Constitutional and Statutory Authority 
To Require Involuntary Recusal of a Justice, Either by 
Rule or in a Particular Case. 

Under the governing constitutional and statutory provisions, this Court does 

not have authority to depart from current law and adopt a new procedure allowing 

for involuntary recusal. Rather, that authority lies exclusively with the General 

Assembly. 

Rather than delineating an “inviolable” separation of powers, Matter of 

Alamance Cnty. Ct. Facilities, 329 N.C. 84, 96, 405 S.E.2d 125, 131 (1991), our 

Constitution divides the authority over the practice and procedure of the state courts 

between the judiciary and the General Assembly. It generally vests our court system 

with “[t]he judicial power of the State,” N.C. CONST. art. IV, § 1, and this Court with 

authority “to make rules of procedure and practice for the Appellate Division,” id. art. 

IV, § 13(2). And the courts also possess certain “inherent powers”—powers “which the 

court necessarily possesses irrespective of constitutional provisions,” Beard v. North 

Carolina State Bar, 320 N.C. 126, 129, 357 S.E.2d 694, 696 (1987)—including the 

power of a court “to deal with its attorneys,” id., the power “to control [its] proceedings 

and records,” Virmani v. Presbyterian Health Servs. Corp., 350 N.C. 449, 463, 515 

S.E.2d 675, 685 (1999), and, in general, the power “to do all things that are reasonably 

necessary for the proper administration of justice,” Beard, 320 N.C. at 129, 357 S.E.2d 

at 696. 
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However, while “the inherent power of the judiciary is plenary within its 

branch, it is curtailed by the constitutional definition of the judicial branch and the 

other branches of government.” Alamance County, 329 N.C. at 94, 405 S.E.2d at 130. 

And the constitutional definition of the powers of the General Assembly indicates 

that the specific authority at issue in this case—the authority to involuntarily remove 

a Justice—is vested in the legislature, not this Court.  

In addition to its general, plenary legislative power, two constitutional 

provisions vest the General Assembly with authority to determine the process 

governing recusal decisions in this Court. First, Article IV, Section 15 generally vests 

the General Assembly with authority over the administration of the judicial 

department, by authorizing it to “provide for an administrative office of the courts to 

carry out the provisions of [the judicial] Article.” Alamance Cty., 329 N.C. at 95, 405 

S.E.2d at 130.  And second, Article IV, Section 17 specifically grants the General 

Assembly authority to “prescribe a procedure, in addition to impeachment … , for the 

censure and removal of a Justice or Judge of the General Court of Justice for … 

conduct prejudicial to the administration of justice that brings the judicial office into 

disrepute.” N.C. CONST. art. IV, § 17(2). This Section of our Constitution originated 

from an amendment based on need for “[m]odern, uniform procedures for disciplining 

and removing unfit judicial officers [as] necessary parts of an efficient and responsible 

judicial system.” Report of the North Carolina State Constitution Study Commission 

1968, p. 100 (1968). “The existence of these procedures is perhaps more important 

than their actual use, which would be rare.” Id. 
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That the people in Article IV, Section 17 specifically authorized the Legislature 

to create “uniform procedures for disciplining and removing” judicial officers 

necessarily belies any general or inherent authority this Court might have to require 

involuntary recusal in the absence of this specific delegation to the General Assembly. 

See Alamance County, 329 N.C. at 94–95, 329 S.E.2d at 130; Stephenson v. Bartlett, 

358 N.C. 219, 230, 595 S.E.2d 112, 119 (2004) (statute governing judicial review of 

redistricting plans was not “an unconstitutional usurpation of authority reserved to 

the courts,” given the Constitution’s grant to the General Assembly of authority over 

the procedure of trial courts); Matter of Greene, 297 N.C. 305, 312, 255 S.E.2d 142, 

147 (1979) (courts “do not have an ‘inherent’ power to continue prayer for judgment 

on conditions or to suspend sentence where the sentence is made mandatory by the 

General Assembly,” given that “in our tripartite system of government it is 

unquestionable that the Legislature has the authority to determine what conduct 

shall be punishable and to prescribe penalties”); see also Brief of Amicus Curiae Prof. 

John V. Orth at 4 (Oct. 22, 2021) (“Prof. Orth Amicus Br.”) (“Removal of a Justice by 

act of the Supreme Court would violate Article IV, § 17.”). 

The General Assembly has delegated some of its authority in this specific 

context to this Court, through N.C.G.S. § 7A-10.1, which authorizes the Court “by 

rule, to prescribe standards of judicial conduct for the guidance of all justices and 

judges of the General Court of Justice.” This rule-making delegation is itself evidence 

that the power over recusal lies, constitutionally, in the General Assembly—for if the 

General Assembly did not have this power, it could not purport to delegate it. 
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Importantly, however, Section 7A-10.1’s delegation does not authorize the Court to 

prescribe a rule requiring the involuntary recusal of a Justice, because such a rule 

would plainly be contrary to the legislative system for reviewing recusal decisions 

that the General Assembly has established: a proceeding before the JSC. 

Pursuant to its constitutional mandate under Article IV, Section 17 to 

prescribe a method of removing judicial officers short of impeachment, the General 

Assembly “created our Judicial Standards Commission by the enactment of Article 

30.” In re Nowell, 293 N.C. 235, 241, 237 S.E.2d 246, 250 (1977). The membership of 

the Commission is determined by a detailed statutory scheme providing for 

appointment of Commission members by various actors, including the Chief Justice, 

the State Bar Council, and the General Assembly. N.C.G.S. § 7A-375(a). The 

Commission has authority to investigate an alleged violation of the Code of Judicial 

Conduct by “any justice or judge of the General Court of Justice.” Id. § 7A-374.2(5). It 

has power to “issue process to compel the attendance of witnesses and the production 

of evidence,” and it must afford “due process of law” to the justice or judge who is the 

subject of the disciplinary proceeding. Id. § 7A-377(a).  

If “the Commission concludes that disciplinary proceedings should be 

instituted,” it may recommend that this Court enter an order of “public reprimand, 

censure, suspension, or removal,” and, after briefing and argument before the Court, 

it “may approve the recommendation, remand for further proceedings, or reject the 

recommendation.” Id. § 7A-377(a5). If the proceeding concerns a Justice of this Court, 

that Justice “is disqualified from acting” in the case. Id. Both the Commission’s vote 
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to recommend discipline and this Court’s vote to impose it are governed by precise 

voting thresholds. Id. In addition to reprimanding the judge, censuring him, or 

removing him entirely, the Court may enter an order suspending him “for a period of 

time, and upon conditions … as may be specified by the Supreme Court,” id. § 7A-

374.2(9). 

In In re Martin, 295 N.C. 291, 300, 245 S.E.2d 766, 771 (1978), this Court noted 

that it was the Judicial Standards Commission Act that “defines the role of this Court 

in the censure and removal of judges.” In short, the Court noted that it was this Act, 

driven by the people of North Carolina in the Constitution, that “empower[ed] the 

Legislature to confer upon this Court original jurisdiction over the censure and 

remove of judges.” This Court certainly did not hold that it already maintained a 

power to, in the first instance, involuntarily limit or scrutinize a judge’s decision to 

hear a case. In fact, this Court agreed that Article IV, Section 12 of our Constitution 

“does not contain any authority by which the Legislature could confer upon this Court 

original jurisdiction over the censure and removal of judges.” Id. at 298, 245 S.E.2d 

at 770. 

Consistent with the authority to act through the rubric of the Judicial 

Commission Act, this Court laid out its function vis-à-vis the Commission. “The 

function of the Commission is to conduct hearings upon complaints filed against 

judges and justices, to find facts and make recommendations so as to bring before the 

Supreme Court the questions of whether a judge or justice should be censured or 

removed.” Id. at 301, 245 S.E.2d at 772. 
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[The Commission] investigates complaints against sitting 
judges and candidates for judicial office. It can compel the 
attendance of witnesses and the production of evidence; 
conduct a hearing; and recommend to this Court what 
disciplinary action, if any, should be taken. The 
Commission functions as an arm of the Court to conduct 
hearings for the purpose of aiding the Supreme Court in 
determining whether a judge is unfit or unsuitable. 

In re Hayes, 353 N.C. 511, 513–14, 546 S.E.2d 376, 378 (2001). 

Once the Commission has recommended the Court commence disciplinary 

proceedings, the Court may “exercise its independent judgment as to whether it 

should censure, remove, or decline to do either.” Nowell, 293 N.C. at 244, 237 S.E.2d 

at 252. This Court’s authority to discipline a judge or justice is, however, plainly 

contingent on the Commission properly recommending discipline. See N.C.G.S. § 7A-

377(a5) (authorizing disciplinary proceedings in this Court only “[i]f, after an 

investigation is completed, the Commission concludes that disciplinary proceedings 

should be instituted”) id. § 7A-376(b), (c) (authorizing this Court to reprimand, 

censure, or remove a judge only “[u]pon recommendation of the Commission”). Even 

in situations where this Court has noted it can make its own findings if the 

Commission’s findings are not supported by clear and convincing evidence, it has 

never investigated an ethical challenge, found facts in the first instance, and rendered 

final judgment. Indeed, that would be antithetical to the jurisdiction of the Court 

bestowed upon it by the people through the provisions of our Constitution 

establishing the Judicial Standards Commission. 

The General Assembly has thus enacted a precise, detailed statutory scheme 

for reviewing the decision of a Justice who declines to recuse in violation of the Code 
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of Judicial Conduct: investigation by the JSC and a recommendation of discipline, 

followed by a decision by this Court after briefing and argument. Because the General 

Assembly has crafted this detailed and complex statutory scheme, under basic 

principles of law this Court has no authority to supplement it by providing for review 

of recusal decisions of a Justice through some different process. 

It is a bedrock principle of statutory construction, and the separation of powers, 

that “if a valid statutory method of determining a disputed question has been 

established, such remedy so provided is exclusive and must be first resorted to and 

in the manner specified therein.” Committee on Grievances of State Bar Ass’n v. 

Strickland, 200 N.C. 630, 158 S.E. 110, 112 (1931). Based on this principle, this Court 

has held that where judicial conduct is subject to the disciplinary authority of the 

JSC, that authority is exclusive of alternative remedies. In North Carolina State Bar 

v. Tillett, Superior Court Judge Jerry Tillett had been publicly reprimanded by the 

JSC, following the investigation process prescribed by Article 30, based on findings 

that he had inappropriately pressured local officials within his jurisdiction to take 

certain actions against the police chief. 369 N.C. at 267-68, 794 S.E.2d at 745-46. 

After the JSC’s reprimand, the State Bar’s Disciplinary Hearing Commission (“DHC”) 

also sought to discipline Judge Tillett, based on the DHC’s general disciplinary 

jurisdiction over licensed North Carolina attorneys. Id. at 268-69, 794 S.E.2d at 746. 

This Court held that the statutory scheme vesting the JSC with “jurisdiction to 

discipline sitting judges for their conduct while in office” was plainly exclusive of 

other remedies for such conduct, and that it accordingly had stripped the DCH of 
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authority “to discipline [Judge Tillett] as a sitting member of the General Court of 

Justice for his conduct while a member of the General Court of Justice.” Id. at 276, 

794 S.E.2d at 751.  

Tillet’s holding is in accord with the principles this Court has applied across a 

wide variety of contexts. For example, In re T.R.P. held that where county officials 

sought to challenge parental custody of a juvenile, the “integrated,” “sequential 

process for abuse, neglect, or dependency cases” set forth in Chapter 7B of the 

Juvenile Code was exclusive, and that if the County failed to file a verified petition 

as required by that integrated scheme, it could not avoid the scheme altogether by 

invoking the trial court’s general jurisdiction to conduct custody review hearings. 360 

N.C. 588, 593, 636 S.E.2d 787, 791 (2006). “Where jurisdiction is statutory and the 

Legislature requires the Court to exercise its jurisdiction in a certain manner, to 

follow a certain procedure, or otherwise subjects the Court to certain limitations, an 

act of the Court beyond these limits is in excess of its jurisdiction.” Id. at 590, 636 

S.E.2d at 790. The Court has applied the same principle in cases involving divorce 

proceedings, see Scott v. Scott, 336 N.C. 284, 287, 442 S.E.2d 493, 495 (1994), agency 

jurisdiction, Reaves v. Earle-Chesterfield Mill Co., 216 N.C. 462, 5 S.E.2d 305, 307 

(1939), and preemption of local regulation, Craig v. Cty. of Chatham, 356 N.C. 40, 46, 

565 S.E.2d 172, 176 (2002).  

The application of these principles in this case is clear: because Article 30 

establishes a comprehensive and detailed scheme for review of recusal 

determinations, subject in the first instance to the superintendence of the JSC, this 
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Court lacks constitutional authority to depart from or supplement that integrated 

scheme by creating its own mechanism for involuntary recusing its Members.4

Even if the Court had the constitutional or inherent authority to prescribe its 

own scheme of involuntary recusal, however, that would not end the constitutional 

analysis. For at the very least, authority over involuntary recusal lies “in the area of 

overlap between branches.” Alamance County, 329 N.C. at 96, 405 S.E.2d at 130. And 

that means at a minimum that this Court must exercise any power it has over the 

matter “with a cautious and cooperative spirit,” including “bow[ing] to established 

procedural methods where these provide an alternative to the extraordinary exercise 

of its inherent power,” so long as those established methods “do not stand in the way 

of obtaining what is reasonably necessary for the proper administration of justice.” 

Id. at 100–01, 405 S.E.2d at 133. Article 30 provides an established procedure for 

removing Justices who abuse their discretion over the question of recusal, and there 

can be no suggestion that this procedure “stand[s] in the way” of “the proper 

administration of justice.” Id. at 101, 405 S.E.2d at 133. Accordingly, even if this 

Court could point to a constitutional provision authorizing involuntary recusal—and 

for the reasons given above, it cannot—principles of separation of powers and 

“harmony of the branches” would require “[o]beisance to [the] established procedural 

methods” provided in Article 30. Id. at 100–01, 405 S.E.2d at 133. 

4 Of course, nothing in Article 30 purports to supersede the constitutional and 
statutory provisions establishing the ordinary system of appellate review—which, as 
discussed above, has long been understood to encompass appellate review of lower-
court recusal determinations. 
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c. The Current System of Individualized Recusal Determinations 
by Each Justice Accords with Sound Principles of Judicial 
Administration. 

Even if the Court could create a new scheme giving itself greater latitude to 

force one of its Justices off of a case—and it cannot—such a result would seriously 

damage this institution, compromising its role in supervising the North Carolina 

judicial system and diminishing the public’s trust in the Court to act fairly, 

impartially, and apolitically. See Prof. Orth Amicus Br. at 5 (“Involuntary recusal … 

would set a precedent pregnant of many harms.”). 

This Court occupies a special place in the judicial system of the State. The 

Constitution expressly vests it with a “general supervision and control over the 

proceedings of the other courts,” N.C. CONST. art. IV, § 12(1), and it alone has the 

power to “authoritatively construe the Constitution and laws of North Carolina with 

finality,” Lea Co. v. North Carolina Bd. of Transp., 308 N.C. 603, 610, 304 S.E.2d 164, 

170 (1983). This Court thus exercises a critical role in maintaining the clarity and 

uniformity of North Carolina law. 

Whenever a Justice of this Court is recused, it risks harm to the Court’s ability 

to fulfill these important constitutional duties. When a judge in the lower courts is 

recused, his or her place may readily be filled by a colleague; but in a court of last 

resort, “[t]here is no way of substituting Justices,” and there “is no higher court of 

appeal which may review an equally divided decision of this Court and thereby 

establish the law for our jurisdiction.” Laird v. Tatum, 409 U.S. 824, 837 (1972) 

(Memorandum of Rehnquist, J.). On such a court, accordingly, “a recusal by one of 
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the Justices introduces the possibility that the remaining Justices will split evenly in 

the decision.” Timothy J. Goodson, Duck, Duck, Goose: Hunting for Better Recusal 

Practices in the United States Supreme Court in Light of Cheney v. United States 

District Court, 84 N.C. L. REV. 181, 196 (2005). When such a result occurs, the Court 

has left its important law-declaring function unfulfilled and fails to provide the 

parties with a final and reasoned determination of their appeal by the highest Court 

in the State.  

Every recusal imposes these harms. But a system that makes recusal more 

likely—by allowing a majority of the Court to force one or more Justices off of a case 

in the teeth of their own determination that there can be no reasonable doubt about 

their ability to rule impartially—would seriously heighten them. 

Allowing involuntary recusal in this manner would also lead to the unseemly 

and deeply damaging circumstance of some Members of the Court sitting in judgment 

over the personal conduct of others. Of course, it is a routine matter for a Justice to 

give his or her opinion on a colleague’s view of the law in a concurring or dissenting 

opinion. But it is an altogether different matter for a Justice, or majority of Justices, 

to force one of their colleagues to recuse in a case against that colleague’s will. To 

begin, recusal regularly involves intimate questions about a justice’s family 

relationships or personal beliefs. See N.C.C.J.C. Canon 3(C)(1)(a), (d). And further, 

no matter what the underlying basis for a motion to recuse, a decision by a majority 

of Justices to force one of their colleagues off of a case despite his or her own good-

faith judgment would quite obviously constitute an extraordinary and very public 
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rebuke of the Justice’s personal and professional conduct and abilities. An 

involuntary recusal, in the teeth of a Justice’s own judgment that recusal is not 

necessary, is in effect a public declaration that the Justice has engaged in conduct 

prejudicial to the administration of justice prior to the due process afforded by a 

review by Judicial Standards. It is difficult to imagine a procedure better calculated 

to poison the deliberations of this body and its ability to fulfill its constitutionally 

assigned role in a professional and effective manner. 

It is no answer to suggest that involuntary recusal would be a rare occurrence, 

reserved for the most extraordinary occasions. A procedure such as this would tend 

to quickly extend to the outer limits of its logic. Fundamental institutional dynamics 

would make this inevitable. For instance, could a justice’s impartiality reasonably be 

questioned because the justice is a member of a non-profit advocacy group which is a 

party to the proceeding before the Court? What about if a party believes that a justice 

will, instead of being impartial, simply vote along a political party line; is that 

impartiality a valid basis for seeking the recusal of Democrats or Republicans? While 

forcing a Justice’s involuntary recusal may today seem an extraordinary step, the 

first use of such a power will transform the way it is viewed—lending familiarity to a 

raw exercise of power that had previously been unthinkable and creating a natural 

desire for retribution on the part of those Justices who opposed the act. Further uses 

of this power would engender further efforts at retaliation and escalation. 

The incentives of litigants before the Court would only intensify this escalation. 

In a politically charged case (such as this one), a party who believes the Court is 
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closely divided on the issue in question would have every reason to attempt to tilt the 

scales in its favor by strategically moving to recuse one or more Justices it believes 

are unfavorably inclined to its position—Justices who then would be barred from 

voting on whether they can participate in the case. The number of recusal motions 

would thus itself be likely to skyrocket, leading to a vicious cycle of increasingly 

baseless accusations of bias and increasingly acrimonious forced recusals. As Justice 

Scalia noted in the context of the U.S. Supreme Court, “[w]hile the political branches 

can perhaps survive the constant baseless allegations of impropriety that have 

become the staple of Washington reportage, this Court cannot.” Cheney v. U.S. Dist. 

Ct. for D.C., 541 U.S. 913, 928 (2004) (Memorandum of Scalia, J.).5

Indeed, the greatest loser in such a world would be the Court as an 

institution—and, ultimately, the People of North Carolina who rely upon it to 

dispense justice fairly, with integrity, and in a neutral and professional manner. 

While those who advocate for reforms allowing involuntary recusal often claim that 

it is necessary to ensure judicial integrity, the deep irony is that such a procedure is 

in fact deeply damaging to that very goal. As one commentator has explained,  

5 Notably, because of these policy reasons, Defendants have thus far refrained from 
such efforts in this case, and have not to this point moved for the involuntary recusal 
of Justice Anita Earls. In addition to having been the lead attorney who represented 
the plaintiffs in the Covington v. North Carolina litigation that is at the root of this 
case, (see Def. Appellees’ 2 August 2021 Response, pp. 13-15), according to her 
biography on this Court’s website, Justice Earls is affiliated with an actual litigant 
in this case: she is a current member of the National Association for the Advancement 
of Colored People and the 2011 recipient of the NAACP’s Civil Rights Champion 
Award. This affiliation certainly raises an appearance of bias far more serious than 
the speculative arguments for recusal of Justices Barringer and Berger. 
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 An absolute preoccupation with impartiality and its 
appearance would, counterintuitively, compromise the 
neutrality of the judge. This is so because if judges were 
expected to recuse themselves based on irrational or 
unsupported conjecture of judicial bias, the parties in the 
litigation or a vindictive press would be able to control the 
assignment of judges. A judge whose participation is 
subject to unjustified removal by the parties or the press 
cannot be said to be neutral. 

Goodson, supra, at 189-90 (footnotes omitted). The same is true of a judge whose 

participation is subject to removal by the other Members of the Court. As the Chief 

Justice of the United States has explained, “if the Supreme Court reviewed [its own 

Members’ recusal] decisions, it would create an undesirable situation in which the 

Court could affect the outcome of a case by selecting who among its Members may 

participate.” 2011 Year-End Report, supra, at 9. A court known to possess such a 

power—and routinely pressed by litigants to exercise it in a way that determines the 

outcome of politically charged cases—would be unlikely to emerge with its reputation 

for impartial decision-making intact. It would likely come to be seen as a 

fundamentally partisan body. 

For reasons like these, the American Bar Association’s model standards for 

appellate courts have, continuously since 1977, recommended against allowing 

involuntary recusal in a court of last resort: 

In the case of an appellate judge, … that procedure would 
subject the judge to decision of his disinterestedness by 
official peers with whom he may continue to serve in a 
collegial capacity in deciding the case. Moreover, because 
an appellate court decides questions of law rather than 
fact, the question of an appellate judge’s “bias” is often 
practically indistinguishable from the question of his views 
on the law, which are not properly subject to disputation 
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through the recusal procedure. Given these complications, 
it is better that the question of recusal be decided by the 
judge himself. If he is a judge of an intermediate appellate 
court, there remains the remedy of appeal from a decision 
in which he participates; if he is a judge of a supreme court, 
reliance must be placed on his recognition that a court 
should not only be disinterested but that it should appear 
to be so. 

ABA COMM’N ON STANDARDS OF JUDICIAL ADMINISTRATION, STANDARDS RELATING TO 

APPELLATE COURTS 74 (1977); accord 3 ABA JUDICIAL ADMINISTRATION DIVISION,

STANDARDS RELATING TO APPELLATE COURTS 81 (1994) (same).6

The current law governing recusal on this Court—by declining to allow for 

involuntary recusal and authorizing review of a Justice’s recusal decision by the other 

Members of the Court only after an independent body, the JSC, has recommended 

disciplinary proceedings—guards against these serious harms. 

II. Answers to the Court’s Questions. 

1. What historical and current recusal practices are utilized 
by state and federal courts of last resort in the United 
States? 

A. The current procedure for recusal decisions in the United States 

Supreme Court is simple: the decision whether to recuse is made by each individual 

Justice for himself or herself. As the Chief Justice of the United States described in 

2011, “[l]ike lower court judges, the individual Justices decide for themselves whether 

recusal is warranted …. They may consider recusal in response to a request from a 

6 In 2014, the ABA adopted Resolution 105C, which generally recommends the 
adoption of “a mechanism for the timely review of denials to disqualify or recuse that 
is independent of the subject judge.” The Resolution does not address the specific 
context of courts of last resort. 
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party in a pending case, or on their own initiative.” 2011 Year-End Report, supra, at 

8. If motion to recuse is addressed to the Court as a whole, the Court’s practice is to 

refer that motion to the individual Justice in question. Cheney v. United States Dist. 

Ct. for D.C., 540 U.S. 1217 (2004) (memorandum). 

Because the U.S. Supreme Court is the highest court in the land, unlike the 

case of lower federal judges, “[t]here is no higher court to review a Justice’s decision 

not to recuse in a particular case.” 2011 Year-End Report, supra, at 8. Nor does the 

Court as a whole “sit in judgment of one of its own Members’ decision whether to 

recuse in the course of deciding a case.” Id. at 9. The U.S. Supreme Court therefore 

does not involuntarily recuse its Members.  

It has never done so. As the leading historical account of recusal practices in 

the federal judiciary has recounted, “[i]n the Supreme Court disqualification has 

always been the prerogative of each individual Justice.” John P. Frank, 

Disqualification of Judges, 56 YALE L.J. 605, 612 (1947). At English common law, the 

grounds for recusal were narrow, essentially limited to “direct pecuniary interest” in 

the case in question. Id. at 609. Through American history, the substantive grounds 

for recusal have expanded to encompass other, more indirect reasons for partiality in 

a case. See id. at 613-26; Goodson, supra, at 192-93. But the procedure for recusal has 

remained the same: each Justice decides whether to recuse, and no other Justice nor 

the Supreme Court as a whole reviews this decision or involuntarily recuses a Justice 

who does not believe recusal is necessary or appropriate. See Frank, supra, at 605; 

2011 Year-End Report, supra, at 8-9. 
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B. Historically, the practice in nearly all the states accorded with the 

federal rule. Before 1987, only two states—Louisiana and Nevada—appear to have 

authorized the involuntary recusal of a high-court justice who did not believe recusal 

was necessary or appropriate. See Appendix A. As noted above, this majority 

approach also accords with the continuous recommendation of the American Bar 

Association’s Judicial Administration Division since 1977. 

Still today, nearly two-thirds of the states—32 out of 50—adhere to the 

traditional practice of leaving recusal determinations to the affected justice, without 

any provision for involuntary recusal. See Appendix A. Beginning in the late 

twentieth century, however, a handful of additional states began to adopt statutes or 

rules authorizing involuntary recusal in their courts of last resort. A minority of 18 

states now appear to authorize the practice. In five states—California, Connecticut, 

Montana, New Jersey, and New York—this appears to be a matter of unwritten 

practice. Id. In the remaining 13 states, there is statute or rule authorizing it. Id. In 

three of these 13 (Alaska, Louisiana, and Nevada), involuntary recusal was adopted 

for the highest state court by statute, pursuant to the state legislature’s general 

legislative power. Id. In New Hampshire, it was adopted by the State Supreme Court 

pursuant to express constitutional authority to promulgate state-court rules of 

administration, practice, and procedure. Id. In the remaining nine states 

(Massachusetts, Michigan, Minnesota, Mississippi, Oregon, Tennessee, Texas, Utah, 

and Vermont), it was adopted by the state supreme court pursuant to rule-making 

authority delegated to it by the state legislature. Id. 
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The current practice of a supermajority of states is thus in accord with the 

traditional approach (and the approach followed by the federal judiciary, as well as 

North Carolina). The minority of states that have departed from the traditional, 

majority practice have done so for a variety of reasons, not all of which are clear. But 

in at least one state, it unfortunately appears that the practice of involuntary recusal 

on the highest court was adopted as part of an internal, partisan struggle for power.  

In Michigan, the rule authorizing involuntary recusal of Supreme Court 

justices was promulgated in 2009, shortly after the 2008 judicial election resulted in 

a shift in the ideological balance on the Court. Prior to 2009, the court had been 

controlled for nearly a decade by a four-justice majority generally perceived as 

judicially conservative. The Justices in the majority were frequent targets of recusal 

requests—every recusal motion between 1999 and 2008 concerned one of those four 

Justices, see Order (Mich. Nov. 25, 2009) (Young, J., dissenting) (appended as Exhibit 

B to Pellegrino v. AMPCO Sys. Parking, 789 N.W.2d 777, 806, 827 (Mich. 2010) 

(Statement of Young, J.))—but those requests had been denied by the Justices in 

question, and the Justices in the minority had repeatedly urged, in increasingly 

acrimonious terms, the adoption of a rule allowing involuntary recusal, see, e.g., 

Advocacy Org. for Patients & Providers v. Auto Club Ins. Ass’n, 693 N.W.2d 358, 360 

(Mich. 2005) (Weaver, J., concurring); Grievance Adm’r v. Fieger, 729 N.W.2d 451, 

455 (Mich. 2006) (Weaver, J., dissenting).  

In 2008, several Justices in the minority apparently actively campaigned 

against then-Chief Justice Taylor, Pellegrino, 789 N.W.2d at 822 n.38 (Exhibit B) 
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((Young, J., dissenting), who was replaced by Justice Hathaway, shifting the balance 

of power within the court. The new majority quickly passed a rule authorizing 

involuntary recusal, over the bitter dissents of the three Justices who had previously 

been in the majority, who accused the new majority of “precipitat[ing] a constitutional 

crisis” and “guarantee[ing] a permanent siege within this institution,” id. at 1183 

(Exhibit B) (Corrigan, J., dissenting), by “creat[ing] a 21st Century Star Chamber,” “ 

‘weaponizing’ disqualification,” and “set[ting] themselves up as the gunners on the 

artillery they have manufactured,” id. at 820, 826 (Exhibit B) (Young, J., dissenting). 

The enactment of the involuntary-recusal rule did little to lessen the court’s internal 

strife—the Justices who opposed its adoption have continued to adhere to their view 

that the measure is unconstitutional, and Justice Young repeatedly refused to even 

participate in the process laid out in the recusal rule. See, e.g., Lawrence v. Board of 

L. Examiners, 809 N.W.2d 563, 563 (Mich. 2012) (Statement of Young, C.J.); People 

v. Aceval, 782 N.W.2d 204, 206 (Mich. 2010) (Statement of Young, J.). 

Defendants do not believe there is any reason in principle why the approach to 

recusal should be different for state and federal courts of last resort. And the 

predictably acrimonious aftermath of Michigan’s adoption of involuntary recusal 

serves as a stark warning of the type of bitter, partisan dysfunction such a measure 

can engender.  
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2. Does this Court have the authority to require the 
involuntary recusal of a justice who does not believe that 
self-recusal is appropriate? 

As discussed in detail above, this Court lacks any basis for authority to require 

the involuntary recusal of a Justice. While the General Assembly has enacted a 

limited and partial delegation of its authority over the standards of judicial conduct 

to this Court, N.C.G.S. § 7A-10.1, it has also exercised that power itself by enacting a 

complex and detailed system providing for review of recusal decisions through an 

investigation by the JSC, and this Court has no power to supplement or depart from 

this legislatively-prescribed system pursuant to Article IV, Section 17(2) of our 

Constitution. See Tillett, 369 N.C. at 266-67 784 S.E.2d at 744-45; Strickland, 200 

N.C. at 630, 158 S.E. at 112. 

The Court has also asked whether N.C.G.S. § 7A-10 plays any role in 

determining whether the Court has authority to involuntarily recuse a Justice. 

Section 7A-10 generally establishes the membership, quorum, sessions, and 

compensation for the Court. Defendants do not believe Section 7A-10 has any effect 

on the determination whether the Court has authority to require involuntary recusal. 

3. What has been the method for making recusal decisions by 
this Court? What should be the procedures employed in 
making recusal decisions for members of this Court? 

For nearly two centuries, this Court’s recusal practice has been uniform on the 

key point at issue in this case: according to Defendants’ research, in no case—not a 

single one—has there been any indication that a Justice was forced to recuse against 

his or her judgment. As recently described by a bipartisan group of three former Chief 
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Justices who served, collectively, between 1986 to 2019: “In our collective experience 

on the court, the court deferred to the judgment of the individual justice or justices 

being asked to recuse. Without exception, recusal was not considered a matter for the 

whole court to resolve.” Hon. James G. Exum, Jr., Hon. Burley B. Mitchell, Jr., & 

Hon. Mark D. Martin, Former NC Supreme Court justices: What we think about 

recusal controversy, RALEIGH NEWS & OBSERVER, Oct. 24, 2021, 

https://bit.ly/3Cd1HkJ. 

In response to this Court’s question, we have reviewed 3,823 orders and 

opinions, entered between 1832 and October 7, 2021, in which there was some 

indication that a Justice had been recused, asked to recuse, disqualified, or did not 

participate. See Appendices B-1 & B-2. In 1,646 of these orders and opinions, it is 

unknown whether the Justice’s non-participation was due to recusal or some other 

reason. Appx B-2. In the other 2,177 orders, it is apparent that the Justice recused or 

was asked to recuse. Appx B-1. 21 of these orders were in response to motions to 

recuse filed by one of the parties; in the remaining 2,156, the recusal appears to have 

been sua sponte. Id. Therefore, in 99% of those cases where recusal was evident, it 

was based on a single Justice, sua sponte, exercising the Justice’s own determination 

about impartiality or the perception of impartiality. 

In none of the cases we reviewed is there any indication that the Justice who 

recused was forced to do so by his or her colleagues, against his or her judgment. That 

is certainly true for the sua sponte recusals, and the same is true for the 21 orders 

involving motions to recuse. In 14 of those cases, the Justice who was the subject of a 
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recusal motion did not recuse from the decision on the motion—refuting any 

suggestion that this Court has a standard practice of involuntarily recusing a Justice 

who is the subject of a motion to recuse. Id. In seven of those cases, the order notes 

that the Justice in question recused from the Court’s resolution of the motion to 

recuse. Id.7 But there is no suggestion that the recusal from the recusal determination 

in these cases was involuntary. Accordingly, the best interpretation of these seven 

orders is that the Justice in question determined, after reviewing the motion, 

voluntarily to delegate the decision on the recusal motion to the other Justices. Cf. 

Poole, 305 N.C. at 320, 289 S.E.2d at 343. Those orders therefore provide no precedent 

for involuntary recusal. Indeed, in none of those seven cases was the recusal motion 

granted by the Court—the motions were denied or dismissed in each instance. 

As explained above, the Court lacks the authority to depart from its traditional 

procedure and impose a new procedure that authorizes other justices to involuntary 

recuse another sitting justice. And even if it had that authority, allowing involuntary 

recusal would be ill-advised. 

7 In three of these instances, the order does not expressly state that the Justice who 
recused was the target of a recusal motion, but we assume that was the case for the 
sake of analysis. See State v. Dove, 369 N.C. 67, 793 S.E.2d 239 (2016); Hill v. Hill, 
360 N.C. 577, 635 S.E.2d 600 (2006); State v. Tunstall, 545 S.E.2d 220 (N.C. 2000). 
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4. Are there any differences in the principles to be utilized 
in determining whether a justice of a court of last resort 
should be recused and those governing the recusal of a 
judicial official serving as a member of a trial court or 
lower appellate court?  

The substance and procedure of recusal decisions should differ for a court of 

last resort for a number of important reasons. Perhaps the most significant 

procedural difference is that for a court of last resort, there is by definition no higher 

judicial body that can hear an appeal of a refusal to recuse.8

A second procedural difference is that the general practice in courts of last 

resort—including the U.S. Supreme Court as well as this Court—is for every Member 

of the Court to sit on every case. That is distinct from the practice in the lower courts, 

where a single trial-court judge hears the case in the first instance and a smaller 

panel of intermediate-appellate-court judges sit on the initial appeal. This difference 

complicates a judge’s determination whether to recuse or refer a motion to recuse to 

a colleague on the bench. In the lower courts, a motion to recuse may be referred to a 

judge who will not otherwise participate in the decision of the case; and if a judge is 

recused, his or her replacement may be randomly assigned—and the litigants will 

thus not know, in advance, how recusal will affect the makeup of the court. 

Indeed, because our trial judges rotate, absent an appointment via General 

Practice Rule 2.1, litigants may not even know who their trial court judge will be until 

the hearing. And, in the Court of Appeals, briefing is typically complete before a panel 

8 Subject to the limited exception that the U.S. Supreme Court may review a refusal 
to recuse if it violates the federal Due Process Clause. See supra, pp. 6-7. 
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is assigned and pre-argument motions are referred to an undisclosed panel of three 

judges. There is little incentive to weaponize an impartiality concern with a rotating 

trial judge or a member of a randomly assigned panel of three Court of Appeals 

judges. There is also considerably more flexibility for trial court judges or Court of 

Appeals judges to recuse themselves without concern to the course of the litigation.  

The situation with a court of last resort is different. A motion to recuse, if 

referred to another justice, will be decided by a Justice or Justices “with whom he 

may continue to serve in a collegial capacity in deciding the case.” ABA COMM’N ON 

STANDARDS OF JUDICIAL ADMINISTRATION, supra, at 74. And litigants will know, in 

advance, how the recusal of a given Justice will affect the composition of the court 

that hears their appeal. In addition to seriously harming the collegiality of the 

institution, this creates the risk of two pernicious consequences. First, when a Justice 

refers a motion to recuse to one or more of his or her colleagues, it “create[s] an 

undesirable situation in which the Court could affect the outcome of a case by 

selecting who among its Members may participate.” 2011 Year-End Report, supra, at 

8. Second, in closely divided or politically charged cases, litigants would have every 

incentive to attempt to strategically force the recusal of justices they believed to be 

unfavorably disposed to their position.  

Not only is the risk of damage to the integrity of the judicial process higher for 

a court of last resort; the effect of such damage is also more grave because of the 

unique role played by a jurisdiction’s highest court. A court of last resort, like this 

Court, is designed to be the ultimate arbiter of the law in the jurisdiction where it 
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sits. It alone supervises the conduct of the courts below it, gives the final word on the 

most consequential legal disputes of the day, and maintains the consistency of the 

law by authoritatively settling those issues that have divided our Court of Appeals. 

Because it occupies this critical role, it is of the utmost importance that the highest 

court be able both to authoritatively settle the cases that come before it and to do so 

in a way that commands the trust of the public and the legal profession.  

As discussed above, promoting recusal of a Justice too readily, or against the 

Justice’s own judgment, harms the Court in both of these ways. First, it increases the 

likelihood that the case will end in deadlock. As then Justice Rehnquist explained in 

the context of the U.S. Supreme Court,  

While it can seldom be predicted with confidence at the 
time that a Justice addresses himself to the issue of 
disqualification whether or not the Court in a particular 
case will be closely divided, the disqualification of one 
Justice of this Court raises the possibility of an affirmance 
of the judgment below by an equally divided Court. The 
consequence attending such a result is, of course, that the 
principle of law presented by the case is left unsettled. 

Laird, 409 U.S. at 837-38 (Memorandum of Rehnquist, J.). Second, as also detailed 

above, the possibility that the litigants, or the Court itself, could manipulate the 

composition of the body that hears a given case, and thus potentially the outcome of 

the case, would pose a dire threat to the legitimacy of the Court and the perception 

that it is a neutral body governed by law rather than raw political power. 

These considerations bear strongly on the appropriate procedure used to decide 

recusal motions, and they militate against granting a court of last resort the power 

to force one or more of its own Members off of a case. These considerations also affect 
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the substance of the recusal analysis, underscoring the duty of a Justice to sit on a 

case unless the necessity of recusal has been adequately demonstrated. See infra, 

Part II.6. 

5. What effect should the filing of a motion that a particular 
justice be recused have upon the process followed in 
making the recusal decision? Should any distinction be 
made in the handling of recusal motions predicated upon 
constitutional and non-constitutional grounds? Should 
the justice who is the subject of the recusal motion 
participate in the determination of that motion? 

A. The Code of Judicial Conduct provides that a judge should recuse “[o]n 

motion of any party” where his or her “impartiality may reasonably be questioned,” 

but it also states that “[n]othing in this Canon shall preclude a judge from 

disqualifying himself/herself from participating in any proceeding upon the judge’s 

own initiative.” N.C.C.J.C. Canon 3(C)(1), (D). The Court of Appeals has stated that 

Canon 3 “does not impose an affirmative duty upon a trial judge to disqualify himself 

or herself, upon their own motion,” though it “certainly encourages” the practice. In 

re Key, 182 N.C. App. 714, 719, 643 S.E.2d 452, 456, writ denied, review denied, 361 

N.C. 428 (2007). Therefore, there is some authority for the proposition that a judge 

need not disqualify themselves in the absence of a motion. But to the extent a judge 

does consider recusal sua sponte, Defendants do not believe that the process for the 

recusal decision should differ in such cases from those cases where a motion to recuse 

has been filed. In either instance this Court cannot require involuntary recusal, for 

the reasons discussed above.  
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B. Defendants do not believe there is any basis for distinguishing between 

recusal motions based on constitutional and non-constitutional grounds. Canon 3, the 

only provision governing recusal in this Court, does not draw any such distinction. 

Nor does the constitutional or non-constitutional basis for a recusal motion have any 

bearing on the considerations, discussed above, dictating that this Court lacks 

authority to establish procedures requiring a Justice’s involuntary recusal.  

C. As explained above, not only should the Justice who is the subject of a 

recusal motion participate in the determination of the motion, under the plain text of 

Canon 3, the decision on recusal is vested solely in the Justice “himself/herself.” 

N.C.C.J.C. Canon 3(C)(1). While the Justice may decide voluntarily to refer the 

decision on the motion in certain circumstances to the Court as a whole, that decision, 

too, is for the Justice to make himself or herself. 

6. What effect should any “duty to sit” have in the process of 
deciding whether a justice of a court of last resort should 
be recused? Does the fact that a justice of a state court of 
last resort is elected, rather than appointed, have any 
bearing upon the recusal analysis? Does an elected justice 
have an individual constitutional right to participate in 
deciding every case that comes before the Court and, if so, 
what is the source and extent of any such right? Does the 
involuntary recusal of a justice have any impact upon the 
constitutional or statutory rights of any party to the under 
lying case? 

A. Under the “duty to sit” doctrine, “absent good cause for recusal, judges 

have an obligation to remain on and decide a given case.” Presbyterian Church 

(U.S.A.) v. Edwards, 594 S.W.3d 199, 204 (Ky. 2018) (VanMeter, J.). Even if “it would 

be easier and less hassle for the justice to grant the motion for 
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disqualification/recusal,” the duty to sit mandates that a judge “should [not] 

disqualify himself or herself unless disqualification is required.” State v. Henley, 778 

N.W.2d 853, 862 (Wis. 2009) (Roggensack, J.); see also Laird, 409 U.S. at 837 

(Memorandum of Rehnquist, J.). While we have been unable to find any North 

Carolina case law bearing on the issue, the federal courts recognize this duty, see 

Cheney, 541 U.S. at 915-16 (Memorandum of Scalia, J.); 2011 Year-End Report, supra, 

at 9, as do the courts of at least 29 States. See Appendix A. 

The consequences of a judge’s recusal—and the concomitant need for a robust 

duty to sit—are heightened for courts of last resort. As discussed above, there is no 

method for substituting a recused Justice on such a court,9 thereby raising the 

possibility of an equally divided decision that fails to settle the law. And a recusal 

process that is subject to manipulation by litigants for seemingly partisan ends would 

gravely harm the integrity of the highest court and its ability to carry out its solemn 

constitutional duties. Accordingly, the recusal process should reflect the fact that a 

Justice’s recusal could have severe consequences on the proper administration of 

justice, and that if “judges are quick to recuse themselves on improper grounds, the 

frequency of such recusals would only serve to undermine public confidence in the 

impartiality of all judges.” State v. Hunt, 527 A.2d 223, 224 (Vt. 1987). By declining 

9 For a short period beginning in late 2016 and ending in early 2017, this Court 
approved Appellate Rule 29.1, a rule of appellate procedure that discussed recalling 
retired justices for service in situations where a Justice recused themselves. The 
impetus for the Rule’s inclusion and removal is uncertain. 
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to allow the involuntary recusal of a Justice who determines recusal is not necessary 

or appropriate, North Carolina law properly recognizes these imperatives.  

B. In jurisdictions with judicial elections, there is in principle less need for 

involuntary recusal, because a judge who abuses his or her discretion over the recusal 

determination can be held accountable by the voters. That said, it appears that 

neither the federal judiciary nor other state judicial systems have taken this 

characteristic into account in fashioning their recusal procedures. For example, in 

Wisconsin, where state supreme court justices are elected through non-partisan 

elections, “determining whether to recuse is the sole responsibility of the individual 

justice for whom disqualification from participation is sought.” Henley, 802 N.W.2d 

at 184. The same is true in New York, where state high court justices are appointed 

by the governor. See Ratajczak v. Yoonessi, 945 N.E.2d 1030 (N.Y. 2011). Conversely, 

the minority of States that have provided for involuntary recusal include both States 

where supreme court justices are elected as well as States where justices are 

appointed. Compare Appendix A, with National Center for State Courts, Methods of 

Judicial Selection, https://bit.ly/3FBdU4C.10

10 Because judicial candidates in North Carolina are free to discuss their judicial 
philosophy and their partisan affiliation is revealed on the ballot, it is fair to assume 
that voters take these factors into account. Thus, in a politically charged case, an 
attempt by one side to force the recusal of Justices whom they view as less favorable 
to their arguments is an effort to override the decision of the electorate. In this case, 
Plaintiffs thus seek to silence North Carolina voters in four separate instances: the 
passage of two constitutional amendments and the elections of Justices Barringer 
and Berger to this Court to hear, among other things, constitutional cases. This Court 
should regard these efforts to disregard the decisions of North Carolina voters with 
great skepticism. 
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C. As explained above, there is a lack of authority for Justices forcing the 

recusal of one of the Court’s Members. This Court therefore need not address any 

constitutional issues that would be raised by such an action. Any unauthorized 

attempt to force a Member of this Court off of a case against his or her will, however, 

would raise grave due process concerns. See, e.g., Pellegrino v. AMPCO Sys. Parking, 

485 Mich. 1134, 1185–86, 1191–92 (2010) (Young, J., not participating). 

D. If involuntary recusal were applied for nakedly political reasons, or in 

an ultra vires way, that could also run afoul of the Due Process Clause. The United 

States Constitution and North Carolina law guarantee litigants the right to appear 

before judges who are free of bias or the appearance thereof. See Caperton v. A.T. 

Massey Coal Co., Inc., 556 U.S. 868, 876 (2009). And just as an individual Justice 

could violate a litigant’s due process rights by failing to recuse in the face of an 

“unconstitutional potential for bias,” id. at 881, a litigant’s due process rights could 

be equally violated by forcing judicial recusal based on nakedly political reasons. 

Forcing Justices to recuse in this way would evidence a bias on the part of the Justices 

who voted in favor of recusal, or at the very least create an objective and reasonable 

perception that the Justices were forcing their colleagues off the case to affect the 

outcome. Accordingly, a vote by some Justices to recuse other Justices against their 

will could violate the due process rights of the litigants to the underlying case by 

rendering the voting Justices susceptible to “a serious risk of actual bias.” Id. at 884. 
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7. Should written rules be adopted to govern the recusal of a 
member of this Court who elects to refrain from recusing 
himself or herself? If so, what entity should adopt any such 
rules? And what should be the content of those rules? 

For the reasons set forth in detail above, written rules to govern the recusal of 

a member of this Court who elects to refrain from recusing himself or herself should 

not be adopted. See supra, Part I.b. Because Defendants believe the adoption of new 

recusal rules would be inappropriate, they take no position on the potential content 

of those rules—except to emphasize that under the principles of sound judicial 

administration discussed above, supra Part I.c, any rule that allowed for the 

involuntary recusal of a Justice would pose a grave risk to the integrity, effectiveness, 

and reputation of this Court. 

8. Should any such rules incorporate a process for the 
making of findings of fact? If so, what person or entity 
should make those findings and what procedures should 
be employed in order to facilitate the making of any such 
findings? What should be the standard of proof utilized in 
making those findings of fact? And what burden of proof, 
if any, is applicable to the fact-finding process and who 
bears it? 

Because Defendants do not believe that the Court can promulgate rules 

governing the recusal process outside of the Commission, which specifically 

investigates and finds facts, they take no position on how such other rules should 

treat any potential factual disputes bearing on the recusal determination.  

CONCLUSION 

For the foregoing reasons, Defendants respectfully submit that the Court 

should continue to follow the Code of Judicial Conduct’s direction that each individual 
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Justice must determine for himself or herself whether it is necessary and appropriate 

to recuse—both in the underlying matter and in the determination whether or not to 

recuse—subject only to the constraints of due process, discipline by the JSC, and the 

need to stand for reelection. 
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State Does the State Authorize Involuntary 

Recusal in the Court of Last Resort?

If So,  What Authority and Process Were 

Used to Establish the Practice?

Does the State Follow a Duty to Sit?

Alabama No. See Brackin v. Trimmier L. Firm , 897 So. 

2d 207, 230 (Ala. 2004) (Statement of Brown, 

J.); Aetna Life Ins. Co. v. Lavoie , 470 So.2d 

1060, 1089 (Ala. 1984), vacated on other 

grounds , 475 U.S. 813 (1996); Brennan 

Center for Justice, Judicial Recusal Reform 23 

n.47 (2016), https://bit.ly/2X2IOS1 ("Brennan 

Center Report").

Yes. Ex parte Siegel , 2021 WL 3009695, at 

*4-5 (Ala. Civ. App. July 16, 2021).

Alaska Yes. Alaska Stat. Ann. § 22.20.020. Involuntary recusal in the Supreme Court 

appears to have been first authorized by statute 

in 1989. See 1989 Alaska Sess. Laws ch. 50, sec. 

38.

Yes. Amidon v. State , 604 P.2d 575, 577 

(Alaska 1979).

Arizona No. See Brennan Center Report at 23 n.47. Perhaps. Compare Conkling v. Crosby , 239 

P. 506, 511-12 (Ariz. 1925), with Jeffery W. 

Stempel, Chief William's Ghost: The 

Problematic Persistence of the Duty to Sit 

Doctrine , 57 Buff. L. Rev. 813, 890 n.196 

(2009).
Arkansas No. See Thomas v. State,  2019 Ark. 237, 4 

(2019).

Yes. Robinson Nursing & Rehab. Ctr., LLC 

v. Phillips , 2016 Ark. 388, 4 (2016).
California Yes. See Mosk v. Superior Ct., 601 P.2d 1030, 

1034 & n.2 (Cal. 1979); Brennan Center 

Report at 23 n.47.

Involuntary recusal in the Supreme Court 

appears to be available as a matter of 

uncodified practice, but the authority for this 

practice is unclear.

Yes. Wechsler v. Superior Court , 224 Cal. 

App. 4th 384, 391 (2014).

Colorado No. See Brennan Center Report at 23 n.47. Yes. People v. Thoro Products Co. , 45 P.3d 

737, 747 (Colo. App. 2001).
Connecticut Yes. See  Brennan Center Report at 23 n.47. Involuntary recusal in the Supreme Court 

appears to be available as a matter of 

uncodified practice, but the authority for this 

practice is unclear.

Yes. Jordaan v. Wayland , 2008 WL 544619, 

at *2 n.1 (Conn. Super. Ct. Jan. 1, 2008).

Delaware No. Del. R. S. Ct. I.O.P. 19. Yes. State v. Desmond , 2011 WL 91984, at 

*9 (Del. Super. Ct. Jan. 5, 2011).
Florida No. In re Est. of Carlton , 378 So. 2d 1212, 

1216 (Fla. 1979)

No. In re Estate of Carlton , 378 So. 2d 1212, 

1220 (Fla. 1979) (Overton, J., statement on 

denial of request for recusal).

Georgia No. Ga. R. S. Ct. Rule 26. Yes. Hampton Island Founders, LLC v. 

Liberty Capital, LLC , 283 Ga. 289, 297 

(2008).
Hawaii No. See Haw. R. Sup. Ct. EX B CJC 2.11; 

Brennan Center Report at 23 n.47.

Yes. Kondaur Capital Corp. v. Matsuyoshi , 

2021 WL 1331001, at *3 (Haw. Ct. App. Apr. 

9, 2021).
Idaho No. Bradbury v. Idaho Jud. Council , 233 P.3d 

38, 44 (Ida. 2009).

Likely not. See Stempel, supra , at 890.

Illinois No. In re Marriage of O'Brien,  958 N.E.2d 

647, 661 (Ill. 2011).

Likely not. See  Stempel, supra , at 890.

Indiana No. National City Bank, Ind. v. Shortridge , 

691 N.E.2d 1210, 1211 (Ind. 1998)

Yes. In re Edwards , 694 N.E.2d 701, 711 

(Ind. 1998).
Iowa No. See Forsmark v. State , 349 N.W.2d 763, 

767 (Iowa 1984); Brennan Center Report at 23 

n.47.

Yes. In re Krull , 860 N.W.2d 38, 47 (Iowa 

2015).

Kansas No. See  Brennan Center Report at 23 n.47. No. State v. Logan ,  678 P.2d 181, 186 

(1984) (Abbott, J., concurring).
Kentucky No. See  Brennan Center Report at 23 n.47. Yes. Abbott, Inc. v. Guirguis , 626 S.W.3d 

475, 484 (Ky. 2021).
Louisiana Yes. La. Code Civ. Proc. Ann. art. 157. Involuntary recusal in the Supreme Court is 

authorized by the state Code of Civil Procedure, 

and this appears to have been the law since at 

least 1960. The Code of Civil Procedure is 

enacted by the state legislature, and it 

supersedes any inconsistent procedural rules 

promulgated by the courts. See La. Const. art. 

5, § 5(a).

Yes. In re Lemoine , 686 So. 2d 837, 839-40 

(La. Jan. 14, 1997).

Maine No. See  Brennan Center Report at 23 n.47. Yes. State v. Clark , A.3d 1165, 1175 (Me. 

2021).
Maryland No. See  Brennan Center Report at 23 n.47. Yes. Conner v. State , 248 A.3d 318, 327 

(2021).
Massachusetts Yes. R. Mass. S.J.C. 1:22. The rule authorizing involuntary recusal in the 

Supreme Court was adopted by that Court in 

2010. Order (Mass. Sept. 20, 2010), 

https://bit.ly/3FCJpvh. The Massachusetts 

legislature has expressly delegated to the 

Supreme Court the authority to promulgate 

rules governing the practice and business of the 

state courts. M.G.L.A. ch 213, § 3.

No. Commonwealth v. Deconinck , 103 

N.E.3d 716, 728 (2018) .
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State Does the State Authorize Involuntary 

Recusal in the Court of Last Resort?

If So,  What Authority and Process Were 

Used to Establish the Practice?

Does the State Follow a Duty to Sit?

Michigan Yes. Mich. Ct. R. 2.003. The rule authorizing involuntary recusal in the 

Supreme Court was adopted by that Court in 

2009. Mich. Ct. R. 2.0003 staff cmt. to 2009 

amend. The Michigan legislature has expressly 

delegated to the Supreme Court the authority 

to promulgate rules governing the practice and 

procedure of the state courts. M.C.L.A. § 

600.223.

Unclear. Compare Kendzierski v. Macomb 

County , 921 N.W.2d 329, 330 (2019) 

(Statement of Viviano, J.), with Grievance 

Adm'r v. Fieger , 477 Mich. 1228, 1254 (2006) 

(Weaver, J., dissenting).

Minnesota Yes. Minn. R. Civ. App. P. 141.01. The rule authorizing involuntary recusal in the 

Supreme Court was adopted by that Court in 

2016. Order Promulgating Amendment sto the 

Rules of Civil Appellate Procedure (Minn. Apr. 

14, 2016), https://bit.ly/3asyWUM. The 

Minnesota legislature has expressly delegated 

to the Supreme Court the authority to 

promulgate rules governing the practice and 

procedure of the state courts. M.S.A. § 480.05.

No. State v. Malone , 963 N.W.2d 453, 464 

(Minn. 2021).

Mississippi Yes. Miss. R. App. P. 48C. The rule authorizing involuntary recusal in the 

Supreme Court was adopted by that Court in 

2002. Order (Miss. Oct. 17, 2002), 

https://bit.ly/3axsAng. The Mississippi 

legislature has expressly delegated to the 

Supreme Court the authority to promulgate 

rules governing the practice and procedure of 

the state courts. Miss. Code Ann. § 9-3-1.

Yes. Hathcock v. S. Farm Bureau Cas. Ins. 

Co. , 912 So. 2d 844, 848 (Miss. 2005).

Missouri No. See  Brennan Center Report at 23 n.47. Yes. Smulls v. State , 10 S.W.3d 497, 499 

(Mo. 2000).
Montana Yes. See Reichert v. State ex rel. McCulloch , 

278 P.3d 455, 471 (Mont. 2012); Brennan 

Center Report at 23 n.47.

Involuntary recusal appears to be available as a 

matter of uncodified practice, but the authority 

for this practice is unclear.

Yes. In re Estate Boland , 450 P.3d 849, 859 

(Mont. 2019)

Nebraska No. See  Brennan Center Report at 23 n.47. Likely not. See  Stempel, supra , at 890.
Nevada Yes. Nev. Rev. Stat. § 1.225. Involuntary recusal in the Supreme Court 

appears to have been first authorized by statute 

in 1957. See 1957 Nev. Stat. 521.

Yes. Millen v. Eighth Judicial Dist. ex rel. 

County of Clark , 122 Nev. 1245, 1253 

(2006).
New Hampshire Yes. N.H. R. S. Ct. 21AA. The rule authorizing involuntary recusal in the 

Supreme Court was adopted by that Court in 

2011. Order (N.H. Jan. 19, 2011), 

https://bit.ly/3Dz3ZLb. The New Hampshire 

Constitution expressly vests the Supreme Court 

with the the authority to promulgate rules 

governing the administration, practice, and 

procedure of the state courts. N.H. Const. pt. 2, 

art. 73-1.

Likely not. See  Stempel, supra , at 890-91 

n.199.

New Jersey Yes. See  Brennan Center Report at 23 n.47. Involuntary recusal appears to be available as a 

matter of uncodified practice, but the authority 

for this practice is unclear.

Yes. State v. Marshall , 690 A.2d 1, 94 

(1997).

New Mexico No. See  Brennan Center Report at 23-24 n.47. Yes. State v. Trujillo , 222 P.3d 1040, 1043 

(N. Mex. Ct. App. 2009).
New York Yes, in limited circumstances. See N.Y. 

Judiciary Law § 14; Ratajczak v. Yoonessi , 

945 N.E.2d 1030 (N.Y. 2011).

By statute, disqualification is required on 

narrow grounds such as participation in the 

case as a party or attorney or relation to a 

party. Case law suggests that full-Court review 

of a motin to disqualify under this Statute is 

available, but the authority for this rule is 

unclear.

Likely not. See  Stempel, supra , at 890.

North Dakota No. N.D. R. C.J.C. Rule 2.11. Yes. Rath v. Rath , 876 N.W.2d 474, 484 

(N.D. 2016).
Ohio No. Ohio S. Ct. Prac. R. 4.04. Likely not. See  Stempel, supra , at 890.
Oklahoma No. See  Brennan Center Report at 24 n.47. No. Casey v. Casey , 270 P.3d 109, 112 (Okla. 

2011).
Oregon Yes. Or. R. App. P. 8.30. The rule authorizing involuntary recusal in the 

Supreme Court was adopted by that Court in 

2000. Order Adopting Amendments (Or. Oct. 

19, 2000), https://bit.ly/3lxGBri. The Oregon 

legislature has expressly delegated to the 

Supreme Court the authority to promulgate 

rules governing the business of the Supreme 

Court. O.R.S. § 2.120.

Likely not. See  Stempel, supra , at 890.

Pennsylvania No. The Justice Decides. Com. v. Abu-Jamal , 

720 A.2d 121, 122 (Pa. 1998).

Likely not. See  Stempel, supra , at 890.

Rhode Island No. See  Brennan Center Report at 24 n.47. Yes. State v. Segrain , 252 A.3d 1255, 1272 

(R.I. 2021).
South Carolina No. See  Brennan Center Report at 24 n.47. Yes. Simpson v. Simpson , 660 S.E.2d 274, 

278 (Ct. App. 2008).
South Dakota No. See  Brennan Center Report at 24 n.47. Yes. Marko v. Mark o, 816 N.W.2d 820, 826 

(S.D. 2012).
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State Does the State Authorize Involuntary 

Recusal in the Court of Last Resort?

If So,  What Authority and Process Were 

Used to Establish the Practice?

Does the State Follow a Duty to Sit?

Tennessee Yes. Tenn. R. S. Ct. 10B. The rule authorizing involuntary recusal in the 

Supreme Court was adopted by that Court in 

2012. See Tenn. R. S. Ct. 10B Credits. The 

Tennessee legislature has expressly delegated 

to the Supreme Court the authority to 

promulgate rules governing the practice and 

business of the Supreme Court. T.C.A. § 16-3-

401.

Likely not. See  Stempel, supra , at 890.

Texas Yes. Tex. R. App. P. 16.3. The rule authorizing involuntary recusal in the 

Supreme Court was adopted by that Court in 

1997. See  Tex. R. App. P. 16.3 Credits. The 

Texas legislature has expressly delegated to the 

Supreme Court the authority to promulgate 

rules governing the practice and business of the 

Supreme Court. Tex. Govt, Code §§ 22.003, 

22.004.

Yes. Ex parte Ellis , 275 S.W.3d 109, 115 

(Tex. App. 2008).

Utah Yes. See Utah R. Civ. P. 63; In re Affidavit of 

Bias , 947 P.2d 1152, 1152-54 (Utah 1997).

The rule authorizing involuntary recusal in the 

Supreme Court has been in place since at least 

1999. See  Utah R. Civ. P. 63 Credits. We have 

been unable to determine whether the provision 

allowing for involuntary recusal has been part 

of the rule for all of that time, or if it was in 

force in some form prior to 1999. The Utah 

Rules of Civil Procedure are promulgated by 

the state Supreme Court, pursuant to an 

express delegation from the state legislature. 

Utah Code Ann. § 78A-3-103.

Yes. Hi-Country Estates Homeowners Ass'n 

v. Bagley & Co. , 996 P.2d 534, 538 (Utah 

2000).

Vermont Yes. Vt. R. App. P. 27.1. The rule authorizing involuntary recusal in the 

Supreme Court was adopted by that Court in 

1987. See Vt. R. App. P. 31 Reporters' Notes--

1987 Emergency Amendment. The Vermont 

legislature has expressly delegated to the 

Supreme Court the authority to promulgate 

rules governing the practice and procedure of 

the Supreme Court. 12 V.S.A. § 1.

Yes. State v. Hunt , 147 Vt. 631, 632, 527 

A.2d 223, 224 (1987).

Virginia No. See  Brennan Center Report at 24 n.47. Perhaps. Compare Commonwealth v. Prieto , 

84 Va. Cir. 567 (Va. Ct. App. 2010), with 

Stempel, supra , at 890.
Washington No. See  Brennan Center Report at 24 n.47. No. State v. Graham , 91 Wash. App. 663, 

669-70 (1998).
West Virginia No. W. Va. R. App. P. 33. Likely not. State ex rel. Mun. Water Works v. 

Swope , 835 S.E.2d 122, 128 (W. Va. 2019).

Wisconsin No. State v. Henley, 802 N.W.2d 175, 181 (Wi. 

2011).

Perhaps. Compare State v. Henley , 778 

N.W.2d 853, 862 (Wis. 2010) (Roggensack, J., 

mem. decision), with Stempel, supra , at 890.

Wyoming No. See  Brennan Center Report at 24 n.47. Yes. Matter of Farman , 841 P.2d 99, 101 

(Wyo. 1992).
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2011 Year-End Report on the Federal Judiciary 
 

 In 1920, American baseball fans were jolted by allegations that 

Chicago White Sox players had participated in a scheme to fix the outcome 

of the 1919 World Series.  The team owners responded to the infamous 

“Black Sox Scandal” by selecting a federal district judge, Kenesaw 

Mountain Landis, to serve as Commissioner of Baseball and restore 

confidence in the sport.  The public welcomed the selection of a prominent 

federal judge to purge corruption from baseball.  But Judge Landis’s 

appointment led to another controversy:  Could a federal judge remain on 

the bench while serving as Baseball Commissioner?  That controversy 

brought to the fore a still broader question:  Where do federal judges look 

for guidance in resolving ethics issues? 

 Since 1789, every federal judge has taken the same solemn oath to 

“administer justice without respect to persons,” to “do equal right to the poor 

and to the rich,” and “to faithfully and impartially discharge and perform” 

the duties of judicial office.  But for the first 130 years of the Nation’s 
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existence, federal judges had no formal source for guidance on the broad 

array of ethical issues that might arise in the course of judicial service.  

Judge Landis resolved his situation by resigning his judicial commission in 

1922 to focus all his efforts on the national pastime.  The controversy, 

however, prompted organized efforts to develop more guidance for judges.  

That same year, the American Bar Association asked the Nation’s new Chief 

Justice, former President William Howard Taft, to chair a Commission on 

Judicial Ethics.   

 Within two years, Chief Justice Taft’s commission produced the 

ABA’s 1924 Canons of Judicial Ethics.  The 1924 Canons were advisory.  

As Chief Justice Taft explained, their 34 general principles served as “a 

guide and reminder” that federal and state judges could consult in 

discharging their duties.  Since that time, the Judicial Conference of the 

United States—the policy-making body for the lower federal courts—has 

adopted and regularly updated its own Code of Judicial Conduct to provide 

guidance to federal judges.  The 1924 Canons provided the foundation for 

that ongoing undertaking.   

 Some observers have recently questioned whether the Judicial 

Conference’s Code of Conduct for United States Judges should apply to the 

Supreme Court.  I would like to use my annual report this year to address 
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that issue, as well as some other related issues that have recently drawn 

public attention.  The space constraints of the annual report prevent me from 

setting out a detailed dissertation on judicial ethics.  And my judicial 

responsibilities preclude me from commenting on any ongoing debates about 

particular issues or the constitutionality of any enacted legislation or pending 

proposals.  But I can provide some clarification on how the Justices address 

ethical issues and dispel some common misconceptions.   

A. The Code of Conduct for United States Judges 

 What is now known as the Judicial Conference of the United States 

was created by Congress in 1922 to provide national guidance to the lower 

federal courts.  The Chief Justice chairs the Judicial Conference, which 

includes the chief judge of each of the 13 federal judicial circuits and a 

district judge from each circuit.  The Judicial Conference conducts much of 

its work through 25 committees, including the Committee on Codes of 

Conduct.  As noted, that committee has promulgated and periodically revises 

the Code of Conduct for United States Judges.  It also provides advice, on a 

formal and informal basis, to judges and judicial employees on the meaning 

and application of the Code’s provisions.  

 The Code of Conduct, by its express terms, applies only to lower 

federal court judges.  That reflects a fundamental difference between the 
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Supreme Court and the other federal courts.  Article III of the Constitution 

creates only one court, the Supreme Court of the United States, but it 

empowers Congress to establish additional lower federal courts that the 

Framers knew the country would need.  Congress instituted the Judicial 

Conference for the benefit of the courts it had created.  Because the Judicial 

Conference is an instrument for the management of the lower federal courts, 

its committees have no mandate to prescribe rules or standards for any other 

body.   

 Some observers have suggested that, because the Judicial 

Conference’s Code of Conduct applies only to the lower federal courts, the 

Supreme Court is exempt from the ethical principles that lower courts 

observe.  That observation rests on misconceptions about both the Supreme 

Court and the Code. 

 All Members of the Court do in fact consult the Code of Conduct in 

assessing their ethical obligations.  In this way, the Code plays the same role 

for the Justices as it does for other federal judges since, as the commentary 

accompanying Canon 1 of the Code explains, the Code “is designed to 

provide guidance to judges.”  It serves the same purpose as the 1924 Canons 

that Chief Justice Taft helped to develop, and Justices today use the Code for 

precisely that purpose.  Each does so for the same compelling practical 
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reason:  Every Justice seeks to follow high ethical standards, and the Judicial 

Conference’s Code of Conduct provides a current and uniform source of 

guidance designed with specific reference to the needs and obligations of the 

federal judiciary.   

 The Code of Conduct is not, of course, the only source of guidance for 

Justices or lower court judges.  Because it is phrased in general terms, it 

cannot answer all questions.  And because the Code was developed for the 

benefit of the lower federal courts, it does not adequately answer some of the 

ethical considerations unique to the Supreme Court.  The Justices, like other 

federal judges, may consult a wide variety of other authorities to resolve 

specific ethical issues.  They may turn to judicial opinions, treatises, 

scholarly articles, and disciplinary decisions.  They may also seek advice 

from the Court’s Legal Office, from the Judicial Conference’s Committee on 

Codes of Conduct, and from their colleagues.  For that reason, the Court has 

had no reason to adopt the Code of Conduct as its definitive source of ethical 

guidance.  But as a practical matter, the Code remains the starting point and 

a key source of guidance for the Justices as well as their lower court 

colleagues.  
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B. Financial Disclosure and Gift Regulations 

 In addition to establishing the Judicial Conference, Congress has 

enacted legislation addressing a number of specific ethical matters.  In 

particular, Congress has directed Justices and judges to comply with both 

financial reporting requirements and limitations on the receipt of gifts and 

outside earned income.  The Court has never addressed whether Congress 

may impose those requirements on the Supreme Court.  The Justices 

nevertheless comply with those provisions.   

 The Justices file the same financial disclosure reports as other federal 

judges.  Those reports disclose, among other things, the Justices’ non-

governmental income, investments, liabilities, gifts, and reimbursements 

from third parties.  For purposes of sound administration, the Justices, like 

lower court judges, file those reports through the Judicial Conference’s 

Committee on Financial Disclosure.  That committee provides guidance on 

the sometimes complex reporting requirements.   

 The Justices also observe the same limitations on gifts and outside 

income as apply to other federal judges.  To provide additional guidance for 

lower court judges, the Judicial Conference has promulgated regulations 

governing both of those subjects.  In 1991, the Members of the Court 

adopted an internal resolution in which they agreed to follow the Judicial 
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Conference regulations as a matter of internal practice.  As a result, the 

Justices follow the very same practices on those subjects as their lower court 

colleagues.   

C. Recusal 

 Congress has directed that federal judicial officers must disqualify 

themselves from hearing cases in specified circumstances.  As in the case of 

financial reporting and gift requirements, the limits of Congress’s power to 

require recusal have never been tested.  The Justices follow the same general 

principles respecting recusal as other federal judges, but the application of 

those principles can differ due to the unique circumstances of the Supreme 

Court.  

 The governing statute, which is set out in Title 28, Section 455, of the 

United States Code, states, as a general principle, that a judge shall recuse in 

any case in which the judge’s impartiality might reasonably be questioned.  

That objective standard focuses the recusal inquiry on the perspective of a 

reasonable person who is knowledgeable about the legal process and 

familiar with the relevant facts.  Section 455 also identifies a number of 

more specific circumstances when a judge must recuse.   

 All of the federal courts follow essentially the same process in 

resolving recusal questions.  In the lower courts, individual judges decide for 

- App 10-



 

 8 

themselves whether recusal is warranted, sometimes in response to a formal 

written motion from a party, and sometimes at the judge’s own initiative.  In 

applying the Section 455 standard, the judge may consult precedent, 

consider treatises and scholarly publications, and seek advice from other 

sources, including judicial colleagues and the Judicial Conference’s 

Committee on Codes of Conduct.  A trial judge’s decision not to recuse is 

reviewable by a court of appeals, and a court of appeals judge’s decision not 

to recuse is reviewable by the Supreme Court.  A court normally does not sit 

in judgment of one of its own members’ recusal decision in the course of 

deciding a case.  

 The process within the Supreme Court is similar.  Like lower court 

judges, the individual Justices decide for themselves whether recusal is 

warranted under Section 455.  They may consider recusal in response to a 

request from a party in a pending case, or on their own initiative.  They may 

also examine precedent and scholarly publications, seek advice from the 

Court’s Legal Office, consult colleagues, and even seek counsel from the 

Committee on Codes of Conduct.  There is only one major difference in the 

recusal process:  There is no higher court to review a Justice’s decision not 

to recuse in a particular case.  This is a consequence of the Constitution’s 
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command that there be only “one supreme Court.”  The Justices serve on the 

Nation’s court of last resort.   

 As in the case of the lower courts, the Supreme Court does not sit in 

judgment of one of its own Members’ decision whether to recuse in the 

course of deciding a case.  Indeed, if the Supreme Court reviewed those 

decisions, it would create an undesirable situation in which the Court could 

affect the outcome of a case by selecting who among its Members may 

participate.   

 Although a Justice’s process for considering recusal is similar to that 

of the lower court judges, the Justice must consider an important factor that 

is not present in the lower courts.  Lower court judges can freely substitute 

for one another.  If an appeals court or district court judge withdraws from a 

case, there is another federal judge who can serve in that recused judge’s 

place.  But the Supreme Court consists of nine Members who always sit 

together, and if a Justice withdraws from a case, the Court must sit without 

its full membership.  A Justice accordingly cannot withdraw from a case as a 

matter of convenience or simply to avoid controversy.  Rather, each Justice 

has an obligation to the Court to be sure of the need to recuse before 

deciding to withdraw from a case.   

- App 12-



 

 10 

 As with other ethical questions, Justices and lower federal court 

judges contemplating recusal can take good counsel from the principles set 

forth in Canon 14 of the original 1924 Canons of Judicial Ethics.  That 

Canon addresses judicial independence.  It provides that a judge “should not 

be swayed by partisan demands, public clamor or considerations of personal 

popularity or notoriety, nor be apprehensive of unjust criticism.”  Such 

concerns have no role to play in deciding a question of recusal.   

 I have complete confidence in the capability of my colleagues to 

determine when recusal is warranted.  They are jurists of exceptional 

integrity and experience whose character and fitness have been examined 

through a rigorous appointment and confirmation process.  I know that they 

each give careful consideration to any recusal questions that arise in the 

course of their judicial duties.  We are all deeply committed to the common 

interest in preserving the Court’s vital role as an impartial tribunal governed 

by the rule of law.   

********************* 

 When the Chicago White Sox took the field in 1919, they surely had 

no idea that their play would trigger a chain of events that would lead to the 

development of a code of conduct for federal judges.  The public’s 

confidence in the integrity of the federal courts led to the appointment of a 
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federal judge to address the Black Sox Scandal.  And when the federal 

judiciary encountered an ethical issue of its own, it took the lead in 

articulating ethical standards to bolster that confidence.  Since that time, the 

judiciary has continued to revisit and revise those standards to maintain the 

public’s trust in the integrity of its members.   

 As Alexander Hamilton put it in The Federalist No. 78, federal judges 

must “unite the requisite integrity with the requisite knowledge” to carry out 

their duties under the Constitution and laws.  Throughout our Nation’s 

history, instances of judges abandoning their oath “to faithfully and 

impartially discharge and perform” the duties of their office have been 

exceedingly rare.  Judges need and welcome guidance on their ethical 

responsibilities, and sources such as the Judicial Conference’s Code of 

Conduct provide invaluable assistance.  But at the end of the day, no 

compilation of ethical rules can guarantee integrity.  Judges must exercise 

both constant vigilance and good judgment to fulfill the obligations they 

have all taken since the beginning of the Republic.   

 I end this year once again with gratitude to our federal judges and 

court staff throughout the country for their selfless commitment to public 

service in the face of demanding dockets and tightened budgets.  I am also 

grateful to Congress, in these times of fiscal constraint, for its careful 
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consideration of the judiciary’s financial needs.  Despite the many 

challenges, the federal courts continue to operate soundly, and the Nation’s 

federal judges continue to discharge their duties with wisdom and care.  I 

remain privileged and honored to be in a position to thank the judges and 

court staff for their dedication to the ideals that make our Nation great.   

Best wishes in the New Year.   
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Appendix 

 
Workload of the Courts 

 
 In 2011, caseloads increased in the U.S. district courts and in the 

probation and pretrial services offices, but decreased in the U.S. appellate 

and bankruptcy courts.  Total case filings in the district courts grew 2% to 

367,692.  The number of persons under post-conviction supervision rose 2% 

to 129,780.  Cases opened in the pretrial services system also went up 2%, 

reaching 113,875.  In the U.S. courts of appeals, though, filings dropped 

1.5% to 55,126.  Filings in the U.S. bankruptcy courts, which had climbed 

14% in 2010, declined 8% this year to just below 1.5 million petitions. 

 The Supreme Court of the United States 

 

 The total number of cases filed in the Supreme Court decreased from 

8,159 filings in the 2009 Term to 7,857 filings in the 2010 Term, a decrease 

of 3.7%.  The number of cases filed in the Court’s in forma pauperis docket 

decreased from 6,576 filings in the 2009 Term to 6,299 filings in the 2010 

Term, a 4.2% decrease.  The number of cases filed in the Court’s paid 

docket decreased from 1,583 filings in the 2009 Term to 1,558 filings in the 

2010 Term, a 1.6% decrease.  During the 2010 Term, 86 cases were argued 

and 83 were disposed of in 75 signed opinions, compared to 82 cases argued 

and 77 disposed of in 73 signed opinions in the 2009 Term. 
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 The Federal Courts of Appeals 

 Filings in the regional courts of appeals fell 1.5% to 55,126.  Growth 

occurred in original proceedings and bankruptcy appeals.  Appeals arising 

from the district courts decreased.  Although civil appeals remained fairly 

stable, reductions occurred in many types of criminal appeals.  Appeals of 

administrative agency decisions declined as a result of the continued drop in 

filings related to the Board of Immigration Appeals. 

 The Federal District Courts 

 Civil filings in the U.S. district courts grew 2% to 289,252 cases.  

Fueling this growth was a 2% increase in federal question cases (i.e., actions 

under the Constitution, laws, or treaties of the United States in which the 

United States is not a party in the case), which resulted mainly from cases 

addressing civil rights, consumer credit, and intellectual property rights. 

 Cases filed with the United States as a party climbed 9%.  Those with 

the United States as plaintiff increased in response to a surge in defaulted 

student loan cases.  Cases with the United States as defendant rose largely 

because of growth in Social Security cases. 

 Although criminal case filings (including transfers) remained stable 

(up by 12 cases to 78,440), the number of criminal defendants increased 3% 

to set a new record of 102,931.  Growth in filings occurred for defendants 
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charged with drug crimes, general offenses, firearms and explosives 

offenses, sex offenses, and property offenses. 

 Filings for defendants charged with immigration offenses fell for the 

first time since 2006, decreasing 3%.  The southwestern border districts 

accounted for 74% of the Nation’s total immigration defendant filings, up 

from 73% in 2010. 

 The Bankruptcy Courts 

 Filings of bankruptcy petitions declined 8% to 1,467,221.  This was 

the first reduction since 2007, when filings plunged after the Bankruptcy 

Abuse Prevention and Consumer Protection Act of 2005 took effect.  Filings 

for 2011 were lower in 87 of the 90 bankruptcy courts.  Nonbusiness 

petitions fell 8%, and business petitions dropped 14%. 

 Bankruptcy petitions decreased 10% under chapter 7, 16% under 

chapter 11, and 4% under chapter 13. 

 The Federal Probation and Pretrial Services System 

 The 129,780 persons under post-conviction supervision on September 

30, 2011, represented an increase of 2% over the total from the previous 

year.  The number of persons serving terms of supervised release after their 

departure from correctional institutions grew 2% to 105,037, and amounted 

to 81% of all persons under supervision. 
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 Cases opened in the pretrial services system in 2011, including 

pretrial diversion cases, rose 2% to 113,875. 
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NORTH CAROLINA STATE CONSTITUTION STUDY COMMISSION 
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Secretary 

Bert M. Montague, Raleigh 
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Raleigh 
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Jacksonville 

Robert Gavin 
Sanford 

Robin L. Hinson 
Rockingham 

Luther H. Hodges 
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Roberts H. Jernigan, Jr. 
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William A. Johnson 
Lillington 

Claude V. Jones 
Durham 

E. L. Loftin 
Asheville 

Hector McLean 
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Greensboro 

William D. Snider 
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Durham 
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only by impeachment. These remedies have never been used. Indeed, they 

are as a practical matter virtually unuseable. District Judges, Magistrates, 

and Clerks are removable in judicial proceedings. There is no provision 

for the disciplining of any judicial officer except by removal. 

Taken all together, the current constitutional and statutory means of 

dealing with judicial misconduct or incapacity are fragrr.entary, illogical, 

and too often ineffective. Modern, uniform procedures for disciplining 

and removing unfit judicial officers are necessary parts of an efficient 

and responsible judicial system. The existence of these procedures is 

perhaps more important than their actual use, which would be rare. The 

experience of states such as Oklahoma, Florida, and California demonstrates 

the need for realistic procedures for this purpose. And the fact that the 

number of affected officers is growing rapidly adds urgency to the case. 

100 
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DISQUALIFICATION OF JUDGES
JOHN P. FRANKt

THE recently published statement of Mr. Justice Jackson criticising
Mr. Justice Black for participating in a case 1 argued by a man who
twenty years before had been Black's law partner has brought the
subject of judicial disqualification sharply into the focus of public and
professional attention.2 Although Justice Jackson's views on the sub-

t Assistant Professor of Law, Indiana University; Visiting Professor, Yale University
School of Law, summer 1946.

Perhaps an article on judicial disqualification warrants a note on "author dis-
qualification." In the October, 1942 term, I was law clerk to Justice Hugo L. Black. That
relationship bred affections which may be reflected in this article. I have attempted to
present this subject as dispassionately as possible; but of this the reader must judge for
himself. I have been aided toward impartiality and in countless other ways by the many
Yale students who assisted me in seminar during the summer of 1946. Particular debt is
owing to Yale students William Coblentz, Gersten Rappaport, and Barbara Scott. Likewise
I would like to acknowledge the assistance given me by Mr. Eustace Seligman, of the firm
of Sullivan and Cromwell in New York, who contributed a memorandum on the practice
of the late Chief Justice Stone in cases presented by that firm, and by the more than forty
state chief justices and federal circuit judges who personally contributed to the study of cur-
rent practice presented here.

Of course none of those mentioned is responsible in any way for the points of vier. and
judgments expressed. J.P.F.

1. Jewell Ridge Coal Corp. v. Local No. 6167,325 U.S. 161,897 (1945).
2. The facts involved in the dispute are these: From approximately 1923 to 1925

Black and Mr. Crampton Harris engaged in the practice of law in Birmingham, Alabama.
In 1925 the association was terminated and both attorneys continued to practice separately.
In 1926 Black was elected to the Senate, where on one occasion he caused Harris to be re-
mined as counsel in a particular case for a Senate Committee of which Black was chairman.
Hearst v. Black, 87 F. (2d) 68 (App. D. C. 1936). In 1937, Senator Black Nas appointed to
the Supreme Court, and became a permanent resident of Alexandria, Virginia. In the past
five years he has seen Harris socially perhaps once or twice for a few minutes.

Meanwhile Harris continued in Birmingham practice with a mixed clientele including
several labor unions. During the coal strike of 1943 he was special counsel for the United
Mine Workers before the National War Labor Board. Somewhat earlier he instituted iii
Birmingham the first "portal to portal" case, presenting the question whether travel time
underground of iron ore miners required payment under the Fair Labor Standards Act.
The case was successfully prosecuted by Harris to the United States Supreme Court where
Mr. Justice Black participated in the decision. Tennessee Coal, Iron, & Railroad Co. v.
Muscoda Local, 321 U. S. 590 (1944).

A year later Harris brought a second case involving portal to portal pay, this time for
his coal miner clients, to the Supreme Court. This case had been instituted in West Virginia

- App 28-



THE YALE LAW JOURNAL

disqualified for financial interest. No other disqualifications were per-
mitted, and bias, today the most controversial ground for disqualifica-
tion, was rejected entirely.

GENERAL AMERICAN PRACTICE

The contemporary disqualification practice of both federal and state
courts is broader than that of the common law. Not only has the prin-
ciple of pecuniary interest been extended to keep pace with changing
economic institutions, but relationship between judge and litigant,and
a variety of other types of judicial bias have been prohibited in modern
practice by the common law.24

Expansion of common law concepts has been brought about in the
federal appellate courts, where no statute controls, largely through the
exercise of their own discretion. In the Supreme Court disqualification
has always been the prerogative of each individual Justice, and prior to
the Jewell Ridge incident no member of the Court has ever pronounced
public judgment on the practice of another. 5 From the beginning the
practice seems to have been founded upon a mixture of common law
notions, individual judgments of propriety, and practicability. While
statutes do not explicitly apply to Supreme Court practice, the impulse
of individual justices has generally been to'adopt their principles."

State judges have more often been subjected to limitations im-
posed by statute. In this respect older states have generally adhered
fairly closely to the common law with only slight doctrinal and statu-
tory variations. Newer states, on the other hand, have tended to adopt
elaborate codes which fall into three categories: (1) disqualification for
specified grounds in addition to those recognized at common law; 21

(2) mandatory change of venue statutes, themselves of several distinct
types, which often supplement the first method listed; 28 and (3) au-

24. See, e.g., People ex rel. Rusch v. Cunningham, 308 Ill. App. 63, 31 N. E. (2d) 369
(1941) (political bias); Petrey v. Holliday, 178 Ky. 410, 199 S. W. 67 (1917) (relationship).

25. In some jurisdictions, the matter of disqualification of a judge can be decided by
the whole court. Board of Justices v. Fennimore, 1 N. J. L. 190 (1793); State ex red Short v.
Martin, 125 Okla. 24, 256 Pac. 681 (1927); State ex rel. Mitchell v. Sage Stores, 157 Kan.
622, 143 P. (2d) 652 (1943). The Inquiry shows that in almost all courts, disqualification in
doubtful cases is at least informally discussed with other judges.

26. "I think there is no statute which excludes a Supreme Court Justice from sitting
even in these cases, but statutes would have prevented a district judge, and I think also a
circuit court of appeals judge sitting in these cases under like conditions.

"And it has always seemed to the Court that when a district judge could not sit in a case
because of his previous association with it, or a circuit court of appeals judge, it was our
manifest duty to take the same position." Testimony of Chief Justice Stone, HIearings before
Committee on the Judiciary on H. R. 2808, 78th Cong., 1st Sess. (1943) 24. The Chief Jus.
tice's memory played him false in his inclusion of the Circuit Court of Appeals judges under
the statutes.

27. See LA. CODE PRAC. (Dart. 1942) art. 338, listing six grounds of disqualification.
28. An example is the federal provision, 36 STAT. 1090 (1911), 28 U. S. C. § 25 (1940),
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judges.' As professionals in maintaining neutrality and considering
only the relevant matters when rendering a decision, judges may be
disinclined to admit when their decision is improperly influenced or
biased." Indeed, scholars have questioned whether judges are even
capable of knowing when their decisions are biased.46 In light of these
questions, and the fact that the judge whose bias is being challenged is
the one who decides whether or not to disqualify himself, a standard
that focuses the inquiry on the appearance of impartiality is laudable
as an effective way of ensuring actual impartiality.47

Balanced against the goal of judicial impartiality is the competing
objective of judicial independence.48 An absolute preoccupation with
impartiality and its appearance would, counterintuitively,
compromise the neutrality of the judge.49 This is so because if judges
were expected to recuse themselves based on irrational or
unsupported conjecture of judicial bias, the parties in the litigation or
a vindictive press would be able to control the assignment of judges."
A judge whose participation is subject to unjustified removal by the

44. See Bassett, supra note 23, at 1250 ("[S]tudies of unconscious bias confirm the
observation that people who claim, and honestly believe, they are not prejudiced may
nonetheless harbor unconscious stereotypes and beliefs. Thus, although judges should be
constantly vigilant for potential biases and prejudices, they will not always recognize their
own biases and stereotypes.").

45. See In re Mason, 916 F.2d 384, 386 (7th Cir. 1990) ("Judges asked to recuse
themselves hesitate to impugn their own standards .... ").

46. See Bassett, supra note 23, at 1249-50 (relying on social science experimental
studies to argue in favor of a peremptory challenge to federal judges as a way of "tak[ing]
into account judges' inability to detect some unconscious biases").

47. Commentary on the policy of impartiality has long questioned whether such a goal
is possible, given that judges are human and fallible and thus incapable of absolute
impartiality. See, e.g., BENJAMIN CARDOZO, THE NATURE OF THE JUDICIAL PROCESS
168 (1921) ("The great tides and currents which engulf the rest of men, do not turn aside
in their course, and pass the judges by."). However, even assuming, arguendo, the
impossibility of the goal, there is no reason why the law should not strive toward such an
ideal. The unattainability of an absolutely impartial judiciary does not undermine
impartiality as a model.

48. See United States v. Greenough, 782 F.2d 1556 (1986) (per curiam), where the
Court noted:

There are twin, and sometimes competing, policies that bear on the application of
the § 455(a) standard. The first is that courts must not only be, but must seem to
be, free of bias or prejudice .... A second policy is that a judge, having been
assigned to a case, should not recuse himself on unsupported, irrational, or highly
tenuous speculation.

Id. at 1558.
49. See id. at 1558 ("If [recusal based on unsupported allegations of bias] occurred the

price of maintaining the purity of the appearance of justice would be the power of litigants
or third parties to exercise a veto over the assignment of judges.").

50. Id.
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parties or the press cannot be said to be neutral. In order to preserve
judicial independence, the law of recusal constrains the policy of
impartiality with the requirement that a charge of bias be supported
by facts,5" or that appearance of impartiality be evaluated from the
perspective of a reasonable observer.52

Another goal of recusal law that must be balanced against
judicial impartiality is judicial efficiency. Recusal at the district court
level and the court of appeals level necessitates the transfer of the
case to another judge. Such transfers are inefficient because they
cause delay and, if the recusing judge has already invested some time
into the case, a waste of judicial resources. 3 At the trial and
intermediate appellate levels, judicial efficiency is an important
consideration in the law of recusal. In the Supreme Court, a Justice's
recusal would not result in a case being transferred, because there is
no substitute for a Supreme Court Justice.54 Nonetheless, efficiency
may still be a consideration, as it is probably correct that the
involvement of fewer Justices in a case is less efficient than having the
Court's full judicial resources dedicated to the matter.

51. Id.
52. Microsoft Corp. v. United States, 530 U.S. 1301, 1302 (2000) (statement of

Rehnquist, C.J., respecting recusal) (citing In re Drexel Burnham Lambert Inc., 861 F.2d
1307, 1309 (2d Cir. 1988)). The reasonable observer is a person who is apprised of all the
material facts, including those not known by the general public. See FLAMM, supra note 8,
§ 5.8.1, at 170 ("Where a reasonable person knowing all the relevant facts and
circumstances would not harbor doubts concerning the judge's impartiality,
disqualification is generally deemed to be unwarranted.").

53. See United States v. Snyder, 235 F.3d 42, 46 (1st Cir. 2000) ("In any event, the
unnecessary transfer of a case from one judge to another is inherently inefficient and
delays the administration of justice."); United States v. McLain, 701 F. Supp. 1544, 1556
(M.D. Fla. 1988) ("A busy district court cannot accept unwarranted recusals or changes in
judges' assignment; they place extra burdens on the other judges and waste judicial
resources.") (citation omitted).

54. See Cheney v. U.S. Dist. Court, 541 U.S. 913, 915-16 (2004) (mem. of Scalia, J.)
(explaining why the doubts should not be resolved in favor of recusal in the Supreme
Court, even if that would be a sound policy for the courts of appeals).

55. One reply to this assertion is that decisions may come more easily to a group of
fewer Justices, since there are fewer people to disagree and negotiations can take place
more quickly. However, the "inefficiencies" that inhere in the size of the Court are
intentional and are a productive and useful part of the Supreme Court's decisionmaking
process. The inconvenience and slowness of deliberating, discussing, persuading,
negotiating, and building a five-person consensus have benefits that recusal law should not
seek to eliminate. It is the fruitless use of judicial resources that concerns recusal law.

The efficiency consideration in the Supreme Court is distinct from the concern of
a split vote, which is addressed infra in Part I.E.
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Rather, the complications only affect prudential considerations when
the existing § 455 standard is not met. Specifically, the Court's unique
position should make Justices unwilling to recuse themselves when
the legal standard does not demand recusal, but should not influence
the determination of whether § 455 mandates recusal.

The first complication introduced by the Supreme Court's
position is that, unlike in the district courts or circuit courts, there is
no substitute for a disqualified Supreme Court Justice.90 Thus, a
recusal by one of the Justices introduces the possibility that the
remaining Justices will split evenly in the decision.91 In the Supreme
Court, an equally divided vote automatically affirms the judgment of
the lower court. 2 For that reason, some have equated a Supreme
Court Justice's recusal with a vote against the petitioner. 93 However,
this characterization holds only for the immediate case and ignores
the precedential effect of the Court's decision. Though an even vote
affirms for the respondent in the instant case, it does not carry the
precedential weight of a majority decision by the Supreme Court.94

It is important, then, to recognize the proper effect of this
consideration. The fact that a split vote automatically affirms the
lower court is a valid reason for a Supreme Court Justice not to
recuse "out of an excess of caution,"95 but it does not mean that the

90. Cheney v. U.S. Dist. Court, 541 U.S. 913, 915-16 (2004) (mem. of Scalia, J.);
Microsoft Corp. v. United States, 530 U.S. 1301 (2000) (statement of Rehnquist, C.J.,
respecting recusal); FLAMM, supra note 8, § 28.3.1, at 850-51; Lubet, supra note 87, at 662
n.28.

91. Cheney, 541 U.S. at 915-16 (memorandum of Scalia, J.); Microsoft, 530 U.S. at
1303 (statement of Rehnquist, C.J., respecting recusal); FLAMM, supra note 8, § 28.3.1, at
850-51.

92. Cheney, 541 U.S. at 915-16 (mem. of Scalia, J.); Microsoft, 530 U.S. at 1303
(statement of Rehnquist, C.J., respecting recusal); FLAMM, supra note 8, § 28.3.1, at 850-
51. For a dramatic illustration of this occurrence, see Beazley v. Johnson, 533 U.S. 969
(2001). In that case, three Justices recused themselves and the remaining Justices split on
the question of whether to stay the execution of a young black man who was sentenced to
death in Texas by an all white jury for the killing of a white businessman. The defendant
was seventeen years old at the time of the crime. The result of the split was that the stay
was not granted. However, the Texas Court of Criminal Appeals unexpectedly intervened
two days later and stayed the execution. See Bassett, supra note 23, at 1214-16.

In light of this consideration, seven Justices issued a joint press release in
November 1993 giving notice that "[a]bsent some special factor," those Justices would not
recuse themselves "by reason of a relative's participation as a lawyer in earlier stages of
the case." Press Release, U.S. Supreme Court, Statement of Recusal Policy (Nov. 1,
1993), reprinted in FLAMM, supra note 8, app. A, at 1069.

93. See, e.g., Cheney, 541 U.S. at 916 ("Moreover, granting the motion [to recuse] is
(insofar as the outcome of the particular case is concerned) effectively the same as casting
a vote against the petitioner.").

94. FLAMM, supra note 8, § 28.3.1, at 851; Stempel, supra note 34, at 651.
95. Press Release, U.S. Supreme Court, supra note 92.
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Case On Motion or 
Sua Sponte? 

Did Justice 
Recuse from 
Recusal 
Decision?

Adams v. AVX Corp.
N.C. | March 03, 1999 | 350 N.C. 108 

Sua Sponte No 

Adcox v. Clarkson Bros. Const. Co.
N.C. | December 15, 2015 | 780 S.E.2d 
558 

Sua Sponte No 

Adcox v. Clarkson Bros. Const. Co.
N.C. | December 15, 2015 | 368 N.C. 599 

Sua Sponte No 

Aesthetic Facial & Ocular Plastic Surgery 
Center, P.A. v. Zaldivar
N.C. | October 30, 2019 | 373 N.C. 173 

Sua Sponte No 

Akins v. City of Thomasville
N.C. | March 06, 2002 | 355 N.C. 283 

Sua Sponte No 

Akins v. City of Thomasville
N.C. | November 04, 1999 | 351 N.C. 640 

Sua Sponte No 

Akins v. City of Thomasville
N.C. | November 04, 1999 | 351 N.C. 640 

Sua Sponte No 

Allen v. Durham Co. District Attorney 
Office
N.C. | December 15, 2020 | 851 S.E.2d 
371 

Sua Sponte No 

Allen v. Person County Superior Court
N.C. | March 20, 2020 | 374 N.C. 264 

Sua Sponte No 

Allen v. Southern Ry. Co.
N.C. | April 11, 1962 | 256 N.C. 700

Sua Sponte No 
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Allstate Ins. Co. v. Stilwell
N.C. | August 23, 2007 | 361 N.C. 567 

Sua Sponte No 

Allsup v. McVille, Inc.
N.C. | April 06, 2001 | 353 N.C. 359 

Sua Sponte No 

American Towers, Inc. v. Town of 
Morrisville
N.C. | June 12, 2013 | 743 S.E.2d 189 

Sua Sponte No 

American Towers, Inc. v. Town of 
Morrisville
N.C. | June 12, 2013 | 366 N.C. 603 

Sua Sponte No 

American Towers, Inc. v. Town of 
Morrisville
N.C. | June 12, 2013 | 366 N.C. 603 

Sua Sponte No 

Amward Homes, Inc. v. Town of Cary
N.C. | October 10, 2011 | 718 S.E.2d 379 

Sua Sponte No 

Amward Homes, Inc. v. Town of Cary
N.C. | July 05, 2011 | 710 S.E.2d 216 

Sua Sponte No 

Amward Homes, Inc. v. Town of Cary
N.C. | August 15, 2011 | 714 S.E.2d 152 

Sua Sponte No 

Amward Homes, Inc. v. Town of Cary
N.C. | August 05, 2011 | 714 S.E.2d 152 

Sua Sponte No 

Amward Homes, Inc. v. Town of Cary
N.C. | June 15, 2011 | 365 N.C. 210 

Sua Sponte No 

Anderson v. Crouch
N.C. | March 19, 2009 | 363 N.C. 122 

Sua Sponte No 

Anderson v. Mystic Lands, Inc.
N.C. | February 26, 2021 | 376 N.C. 895 

Sua Sponte No 
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N.C. | February 26, 2021 | 853 S.E.2d 901 

Sua Sponte No 

Andrews v. Administrative Office of Courts
N.C. | November 21, 2002 | 356 N.C. 432 
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Andrews v. Land
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Sua Sponte No 
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