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INTRODUCTION 

Plaintiff effectively concedes that as a matter of current law, the answer to the 

critical question posed by this Court’s September 28th Order is that the Court does 

not “have the authority to require the involuntary recusal of a justice who does not 

believe that self-recusal is appropriate.” Sept. 28, 2021 Order at 1. As Plaintiff puts 

the point, under the law currently governing recusal determinations on this Court, 

“if a justice were not to recuse from a case, despite well-established grounds for 

disqualification, there would be no specified procedure to remedy the violation.” Pl.-

Appellant’s Supp. Br. at 5 (Nov. 4, 2021) (“Plaintiff’s Br.”). Instead, Canon 3 of the 
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North Carolina Code of Judicial Conduct, which Plaintiff acknowledges governs 

recusal determinations in this Court, id. at 5, expressly states that it is up to the 

judge or justice in question to determine whether he or she “should disqualify 

himself/herself.” N.C.C.J.C. Canon 3(C)(1). 

Accordingly, the question before the Court boils down to whether it can, and 

should, amend the law governing recusal to provide a new mechanism for forcing the 

recusal of a Justice against his or her own best judgment—and, if so, what the proper 

method of promulgating such an amendment would be. Plaintiff’s answer to this 

question urges the Court to ignore the constitutional and statutory limits on its 

authority in this context and join the avant-garde movement by a minority of States 

that have experimented with involuntary recusal in their courts of last resort. 

Involuntary recusal may be a favorite of certain special-interest groups—such as 

amicus curiae the Brennan Center—who have steadfastly opposed democratic 

election of judges. But the practice is a stark departure from the settled practice that 

endured for centuries of Anglo-American law and is still in place today in a 

supermajority of States and the U.S. Supreme Court. For multiple reasons, the Court 

should decline Plaintiff’s invitation to depart from this settled practice by joining the 

ongoing experiment by the few States that have adopted involuntary recusal. And in 

no event should the Court adopt such a rule in the context of a specific, politically 

charged case. 

As an initial matter, this Court lacks constitutional and statutory authority to 

adopt an involuntary-recusal rule. Defendants’ Initial Supplemental Brief (Nov. 4, 
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2021) explained why: the North Carolina Constitution assigns to the General 

Assembly the power to establish rules governing the censure or removal of Justices, 

not this Court. N.C. CONST. art. IV, § 17(2); see also Br. of Amicus Curiae Prof. John 

V. Orth at 4 (Oct. 22, 2021) (“Prof. Orth Amicus Br.”); Br. of Amici Curiae N.C. Inst. 

for Const. Law & The John Locke Found. at 11–14 (Nov. 4, 2021) (“NCICL Amicus 

Br.”). And while the legislature has enacted a partial delegation of its power in this 

context to the Court, N.C.G.S. § 7A-10.1, it has also exercised that power itself to 

establish a detailed remedial scheme for improper recusal determinations: 

disciplinary review by the Judicial Standards Commission, see N.C.G.S. ch. 7A, art. 

30. Under bedrock principles of statutory interpretation and separation of powers, 

this Court cannot exercise its delegated authority in a way that contravenes or 

supplements that detailed statutory scheme. Plaintiff’s attempts to defend this 

Court’s authority to change the law governing recusal fail to grapple with these 

constitutional and statutory limits. 

Even if the Court did possess authority to promulgate a new involuntary 

recusal rule, that course of action would not be a prudent one. While placing the 

review and ultimate determination of a motion to recuse one judge in the hands of a 

different judge may make sense for lower courts, critical structural considerations, 

inherent in the nature of a court of last resort make such a practice inappropriate in 

this context. As the American Bar Association’s Commission on Standards of Judicial 

Administration explained in 1977 and again in 1994,  

In the case of an appellate judge, . . . that procedure would subject the 
judge to decision of his disinterestedness by official peers with whom he 
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may continue to serve in a collegial capacity in deciding the case. 
Moreover, because an appellate court decides questions of law rather 
than fact, the question of an appellate judge’s “bias” is often practically 
indistinguishable from the question of his views on the law, which are 
not properly subject to disputation through the recusal procedure. Given 
these complications, it is better that the question of recusal be decided 
by the judge himself. 

3 ABA JUDICIAL ADMINISTRATION DIVISION, STANDARDS RELATING TO APPELLATE 

COURTS 81 (1994). Moreover, as the Chief Justice of the United States Supreme Court 

further explained in 2011, “if the Supreme Court reviewed [an individual Justice’s 

recusal decisions], it would create the undesirable situation in which the Court could 

affect the outcome of a case by selecting who among its Members may participate.” 

Chief Justice of the United States, 2011 Year-End Report on the Federal Judiciary at 

9 (2011), https://bit.ly/3DkmN0v. Once again, Plaintiff fails to recognize these 

fundamental structural considerations supporting the traditional and majority 

practice of individualized recusal decisions.  

Adopting an involuntary recusal rule would open a Pandora’s Box of potentially 

enormous institutional harms to this Body. See, e.g., Prof. Orth Amicus Br. at 5; 

NCICL Amicus Br. at 3. Litigants in hot-button, closely divided cases would almost 

inevitably flood the Court with motions to recuse Justices they view as unfavorable 

in the hopes of altering the composition of the body adjudicating their case. If a 

majority of non-recused Justices bowed to these requests even occasionally, their 

exercise of this new power to force one or more of their colleagues off of a case could 

only lead to an escalating and increasingly embittered struggle for control of the 

Court—all with incalculable cost to this institution’s ability to function and its 
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reputation for neutral, unbiased decision-making. And these dangers of allowing 

involuntary recusal—dangers that are severe and, we submit, unacceptable no 

matter how the process is adopted—would be immeasurably higher if the Court 

granted itself the power of involuntary recusal not through a considered and formal 

rulemaking process but rather in the context of an ad-hoc order entered in this 

specific, closely divided and closely watched case. No court has ever adopted 

involuntary recusal in such a manner—not through a formal rulemaking process, but 

through an order in a pending case claiming the power and simultaneously exercising 

it to force some of its Members off of the case in a way that will widely be perceived 

as determining the outcome. 

This Court should not be the first to do so. Instead, it should adhere to the 

method of recusal that it has applied without significant incident for over two 

hundred years: leaving the determination whether to recuse to the sound judgment 

of the Justice in question. 

ARGUMENT 

I. Current Law Does Not Authorize This Court to Involuntarily 
Recuse One of its Members. 

Plaintiff effectively concedes that this Court does not have the authority to 

require the involuntary recusal of one of its members as a matter of current law. It 

admits that under current law “if a justice were not to recuse from a case, despite 

well-established grounds for disqualification, there would be no specified procedure 

to remedy the violation.” Plaintiff’s Br. at 5. While Plaintiff asserts that this imperils 

“the litigants’ right to an impartial tribunal,” id.—a misperception we correct below, 
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infra Section II.c—the key point for present purposes is that both parties in this case 

acknowledge that the answer to this Court’s most fundamental question is clear: as 

a matter of current law, this Court does not “have the authority to require the 

involuntary recusal of a justice who does not believe that self-recusal is appropriate.” 

Sept. 28, 2021 Order at 1. 

As explained in our initial supplemental brief, this conclusion follows directly 

from the North Carolina Code of Judicial Conduct, the only provision of law governing 

recusal on this Court. Plaintiff admits that the Code governs the recusal of Justices 

of this Court. Plaintiff’s Br. at 5; see also Amicus Curiae Br. of Former Chairs of the 

N.C. Judicial Standards Comm’n at 5 (Oct. 28, 2021) (“Former Chairs Amicus Br.”). 

As we have explained, Canon 3 of the Code states, in clear and unmistakable text, 

that the decision whether to recuse lies with the “judge . . . himself/herself.” 

N.C.C.J.C. Canon 3(C)(1). Neither Plaintiff nor any of the amici supporting it has 

offered any interpretation of Canon 3 as meaning anything other than what it plainly 

says: whether to recuse is a decision that is up to the judge or justice in question to 

decide according to his or her own best judgment.  

To be sure, our initial supplemental brief also explained that this Court’s case 

law instructs that in some circumstances, a trial judge should refer a motion to recuse 

to another judge—in effect, choosing to recuse himself or herself from the decision 

whether or not to recuse. See State v. Poole, 305 N.C. 308, 320, 289 S.E.2d 335, 343 

(1982); see also N.C. Nat’l Bank v. Gillespie, 291 N.C. 303, 311, 230 S.E.2d 375, 380 

(1976); see also Amicus Curiae Br. of N.C. Profs. of Pro. Resp. at 11–12 (Nov. 2, 2021) 
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(citing Gillespie) (“Pro. Resp. Profs. Amicus Br.”). But that decision whether to refer 

a motion to recuse is, too, up to the individual judge in question. And when the judge 

in question is a Justice on this Court, to the extent the same principle applies, there 

is simply no mechanism under current law for any other Justice, or the Court as a 

whole, to second-guess his or her decision to neither recuse nor refer the motion to 

recuse to another decision-maker. Once again, neither Plaintiff nor any of the amici 

supporting it has offered any interpretation of current law that is contrary to this 

conclusion.

When the judge whose recusal is sought sits on a lower court, of course, the 

matter proceeds differently. Then, as several amici have pointed out and as our initial 

supplemental brief explained, a judge’s erroneous decision not to recuse—or 

erroneous decision not to refer a motion to recuse to a different judge for decision—

may be corrected in the ordinary course of appellate review, including in an appeal to 

this Court. That—and nothing more—is what follows from the decisions by this 

Court, touted by the Professors of Professional Responsibility supporting Plaintiff, 

which make clear “that the appellate courts of this state have the power to enter 

orders of disqualification.” Pro. Resp. Profs. Amicus Br. at 12 (citing Ponder v. Davis, 

233 N.C. 699, 65 S.E.2d 356 (1951), and State v. Fie, 320 N.C. 626, 359 S.E.2d 774 

(1987)). The North Carolina appellate courts, including this Court, plainly do have 

authority to order the recusal or disqualification of a lower-court judge in a 

proceeding that is before them on appeal. See, e.g., State v. Todd, 369 N.C. 707, 710, 

799 S.E.2d 834, 837 (2017) (“[T]his Court [has the] constitutional authority under 
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Article IV, Section 12, Clause 1 of the Constitution of North Carolina to exercise 

jurisdiction to review upon appeal any decision of the courts below.”). But it is a 

necessary result of this Court’s position at the very top of the State judiciary that no 

state court has authority to sit in review of the decisions of this Court or its Justices.1

Yet again, neither Plaintiff nor any of the amici supporting it have pointed to any 

statute, rule, or decision that is contrary to this conclusion. 

Plaintiff and the amici supporting it further concede that the past practice of 

this Court is consistent with these conclusions. Appendix B to our initial 

supplemental brief sets forth the fruits of an exhaustive study of this Court’s recusal 

decisions dating back to the earliest recorded order addressing recusal, published in 

1832. Plaintiff and the amici supporting it likewise discuss several of these past 

instances of recusal on this Court. Neither Defendants, Plaintiff, the amici supporting 

Defendants, nor the amici supporting Plaintiff has identified a single instance in 

which there is any evidence that the Court involuntarily recused one of its members 

or so much as suggested that is has the authority to do so.

The short of the matter is this: as a matter of both statute and precedent, 

current law leaves the ultimate decision whether a Justice of this Court should recuse 

up to the judgment of that Justice himself or herself. All parties before the Court 

1As explained in our initial supplemental brief and discussed again below, the 
U.S. Supreme Court has authority to review the recusal determinations of this Court 
and its Justices when necessary to enforce the federal constitutional guarantee of due 
process. 
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agree on that central proposition. If this Court is to have the power to involuntarily 

recuse one of its Members, it will require a change in the law.  

II. The Court Lacks Authority To Enact a New Rule Requiring 
Involuntary Recusal of a Justice. 

The question before the Court thus reduces to whether a majority of the Court 

can and should change the law to grant itself the power to involuntarily recuse its 

Members against their own best judgment. This Court should not embark on such a 

portentous course of action, and in fact it lacks the authority to do so. Plaintiff’s 

contrary suggestion that the Court has such authority under “the Constitution and 

governing statutes of the state” fails to persuade. Plaintiff’s Br. at 22. 

a. The North Carolina Constitution Vests the General Assembly 
with the Exclusive Power To Remove Justices of this Court. 

As shown in our initial supplemental brief, the standards and procedure 

governing recusal on this Court fall within the General Assembly’s authority over 

matters of judicial administration, N.C. CONST. art. IV, § 15, as well as within the 

legislature’s clear, specific, and exclusive authority to provide “for the censure and 

removal of a Justice or Judge . . . for . . . conduct prejudicial to the administration of 

justice that brings the judicial office into disrepute,” id. § 17(2); see also N.C.C.J.C. 

Preamble (providing that erroneous failure to recuse “may be deemed conduct 

prejudicial to the administration of justice that brings the judicial office into 

disrepute”); id. Canon 3(C)(1). Plaintiff’s attempt to waive away the General 

Assembly’s authority over the censure and removal of Justices completely fails.  
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Plaintiff’s only answer to Article IV, Section 17’s express grant of authority to 

the legislature is that “disqualification of a judge from a particular case is not 

equivalent to permanent removal from the Court.” Plaintiff’s Br. at 21. That ignores 

the fact that the legislature’s authority under Section 17 is not limited to “permanent 

removal from the Court,” id., and instead extends to lesser forms of “censure.” N.C.

CONST. art. IV, § 17(2). Indeed, this provision was added in 1972 to remedy the fact 

that the previous system included “no provision for the disciplining of any judicial 

officer except by removal.” REPORT OF THE NORTH CAROLINA STATE CONSTITUTION 

STUDY COMMISSION 100 (1968), https://bit.ly/3kHsXB5. Plaintiff also asserts that the 

availability of disciplinary proceedings is an insufficient “recourse against a justice 

who declines to recuse themselves,” since it “fail[s] to address the ultimate issue of 

assuring a fair tribunal in the first instance.” Plaintiff’s Br. at 27; see also Former 

Chairs Amicus Br. at 2. But the availability of “after-the-fact discipline,” Former 

Chairs Amicus Br. at 2, quite obviously functions to deter judges from abusing their 

authority over recusal determinations in the first place. And under our Constitution’s 

allocation of powers, it is not this Court’s role to second guess the legislature’s 

determination that in the unique context of a court of last resort, the goal of a fair, 

just, and accurate system for deciding questions of recusal is best served by a system 

of post-decision review and discipline rather than a system of pre-decision review of 

a Justice’s recusal by his or her own colleagues on the Court. See infra Section II.b; 

see also Duke Power Co. v. Blue Ridge Elec. Membership Corp., 256 N.C. 62, 64, 122 

S.E.2d 782, 784 (1961) (“Courts have no right to usurp legislative power and by 
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judicial decrees formulate a public policy not declared by the Legislature.”); Trice v. 

Turrentine, 32 N.C. 543, 548 (1849) (explaining that “what particular remedy shall 

lie in each case; whether it shall be more or less direct or expeditious, within what 

period it shall be prosecuted, and with or without what reasonable guards against 

abuses of different modes of proceeding; and many other matters of the like kind, are 

all proper subjects of legislative discretion”). 

This conclusion also suffices to dispense with Plaintiff’s contention that this 

Court “has the authority to establish a procedure governing disqualification of 

justices” under Section 13(2)’s grant of authority to this Court “to make rules of 

procedure and practice for the Appellate Division.” Plaintiff’s Br. at 20; see also Brief 

for Amici Curiae Scholars of Judicial Ethics & Pro. Resp. at 17–18 (Nov. 4, 2021) 

(“Judicial Ethics Scholars Amicus Br.”). That general grant of authority to establish 

rules of appellate procedure cannot be interpreted as authorizing the promulgation 

of rules providing for involuntary recusal in this Court, because it is necessarily 

superseded, as to that issue, by the specific constitutional language vesting power 

over the censure and removal of Justices with the General Assembly, not the Courts. 

See State ex rel. Utils. Comm’n v. Lumbee River Elec. Membership Corp., 275 N.C. 

250, 260, 166 S.E.2d 663, 670 (1969) (“It is a well established principle of statutory 

construction that a section of a statute dealing with a specific situation controls, with 

respect to that situation, other sections which are general in their application.”); see 

also Matter of Alamance Cnty. Ct. Facilities, 329 N.C. 84, 94, 405 S.E.2d 125, 130 
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(1991) (the Court’s “inherent power” is “curtailed by the constitutional definition of 

the judicial branch and the other branches of government”). 

Accordingly, the Constitution vests the General Assembly alone with power to 

change current law to allow the involuntary recusal of a Member of this Court, and 

nothing Plaintiff has said shows otherwise. 

b. The General Assembly’s Delegation to this Court of Power To 
Prescribe Standards of Judicial Conduct Does Not Authorize 
The Creation of a New Rule Providing for Involuntary Recusal. 

As explained in Defendants’ initial supplemental brief, the Constitution’s 

allocation of authority over the matter of involuntary recusal to the legislature rather 

than this Court is not the end of the analysis, because the General Assembly has 

delegated to this Court some of its authority over the matter by authorizing it “by 

rule, to prescribe standards of judicial conduct for the guidance of all justices and 

judges.” N.C.G.S. § 7A-10.1. Plaintiff invokes this delegation as a key source of the 

Court’s purported authority to adopt a new rule authorizing involuntary recusal. 

Plaintiff’s Br. at 21; see also Judicial Ethics Scholars Amicus Br. at 17. As our initial 

supplemental brief also explained, however, this delegation cannot be exercised in a 

way that explicitly or implicitly conflicts with the General Assembly’s own actions, 

including its establishment of the Judicial Standards Commission. Plaintiff fails to 

come to grips with this limitation on the Court’s delegated authority. 

As our initial supplemental brief sets forth at length, the General Assembly 

exercised its constitutional authority over the discipline of judges and justices under 

Article IV, Section 17(2) by establishing the Judicial Standards Commission. It vested 
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that body with exclusive authority to investigate potential violations of the Code of 

Judicial Conduct—including Canon 3’s provisions governing recusal. Only after the 

Commission has investigated a potential violation of Canon 3 and recommended 

discipline does this Court have any authority to impose it. N.C.G.S. § 7A-376(b). The 

promulgation of a new rule allowing the involuntary recusal of a Justice outside of 

this process would be contrary to this specific and detailed legislative scheme, and 

N.C.G.S. § 7A-10.1’s delegation to this Court thus cannot be interpreted as 

authorizing such an action. Where the legislature has established “a valid statutory 

method of determining a disputed question,” that method “is exclusive and must be 

first resorted to and in the manner specified therein.” Comm. on Grievances of State 

Bar Ass’n v. Strickland, 200 N.C. 630, 633, 158 S.E. 110, 112 (N.C. 1931). Indeed, 

pursuant to this bedrock principle, in North Carolina State Bar v. Tillett, this Court 

specifically held that the disciplinary scheme set forth by Article 30’s establishment 

of the Judicial Standards Commission excludes alternative remedies. 369 N.C. 264, 

794 S.E.2d 743 (2016). 

Plaintiff attempts to get around the Judicial Standards Commission’s 

exclusive authority in this area by claiming that “disqualification [is not] a 

disciplinary action” since the involuntary recusal of a justice “does not mean the judge 

has done anything wrong.” Plaintiff’s Br. at 21. But all agree that a judge or justice’s 

decision whether to recuse or disqualify “is governed by the Code of Judicial Conduct,” 

id. at 23, and the Code provides that a violation of its provisions “may be deemed 

conduct prejudicial to the administration of justice that brings the judicial office into 
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disrepute, or willful misconduct in office, or otherwise as grounds for disciplinary 

proceedings pursuant to Article 30,” N.C.C.J.C. Preamble. Shifting ground, Plaintiff 

next argues that “regardless, the Supreme Court is the authoritative decisionmaker 

on the removal of judges for disciplinary reasons.” Plaintiff’s Br. at 22. True but 

immaterial. For while disciplinary action under Article 30 once the Commission has 

recommended it is ultimately “within the exclusive jurisdiction of the Supreme 

Court,” id., the fact of the matter is that the Court’s authority to take such 

disciplinary action only comes into being, under the statutory scheme, if and when 

the Commission recommends it, N.C.G.S. § 7A-376(b). 

Accordingly, this Court lacks authority under N.C.G.S. § 7A-10.1 to 

promulgate a new rule allowing for involuntary recusal of a Justice, outside the 

process detailed in Article 30, because such a rule would be contrary to the detailed 

remedial scheme that the legislature has established in this context. At the very least, 

any authority the Court has in this matter should be exercised “with a cautious and 

cooperative spirit,” by “bow[ing] to [the] established procedural methods” set forth by 

Article 30. Alamance Cnty., 329 N.C. at 100–01, 405 S.E.2d at 133. 

c. The Due Process Clause Does Not Require or Authorize 
Involuntary Recusal. 

Finally, Plaintiff argues that “this Court must have the authority to require 

disqualification” because a procedure allowing involuntary recusal, it says, is 

“necessary to safeguard a litigant’s constitutional due process rights.” Plaintiff’s Br. 

at 22. The amici supporting Plaintiff also repeatedly invoke the Due Process Clause, 

and the U.S. Supreme Court’s decision interpreting it in Caperton v. A.T. Massey Coal 
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Co., 556 U.S. 868 (2009). See Former Chairs Amicus Br. at 18–19; Amicus Curiae Br. 

of N.C. Profs. of Const. Law at 9–13 (Nov. 2, 2021) (“Const. Law Profs. Amicus Br.”); 

Judicial Ethics Scholars Amicus Br. at 8–11. This reliance on the Due Process Clause, 

and the Caperton decision, is misplaced.2 While the Due Process Clause, as 

interpreted by the U.S. Supreme Court, “demarks . . . the outer boundaries” of the 

constitutionally permissible substantive “standards for judicial disqualification,” 

Caperton, 556 U.S. at 889–90, it has never been interpreted as requiring courts to 

adopt specific procedural rules allowing involuntary recusal when a judge or justice 

concludes, in the exercise of his or her judgment, that those substantive standards do 

not require recusal. Such a result would be extraordinary indeed, given that such an 

involuntary recusal procedure is not available in the highest courts of 32 States or 

the U.S. Supreme Court itself. 

In Caperton, the U.S. Supreme Court held that the federal Due Process Clause 

required the recusal of a West Virginia Supreme Court Justice in circumstances 

where “the probability of actual bias on the part of the [Justice] [was] too high to be 

constitutionally tolerable.” Id. at 872 (quoting Withrow v. Larkin, 421 U.S. 35, 47 

(1975)). Caperton arose out of a West Virginia tort case against A.T. Massey Coal 

Company. Massey Coal’s Chairman, CEO, and President, Don Blankenship, 

2 Plaintiff’s motion to disqualify did not invoke the Due Process Clause; rather, 
it focused on the Code of Judicial Conduct. See Motion to Disqualify, p.4,n.1. Thus 
reliance on the Due Process Clause for a decision on the motion has not been squarely 
presented. See Anderson v. Assimos, 356 N.C. 415, 416, 572 S.E.2d 101, 102 (2002) (a 
constitutional question is addressed “only when the issue is squarely presented upon 
an adequate factual record and only when resolution of the issue is necessary.”). 
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contributed around $3 million supporting the election of the state supreme court 

Justice in question shortly before the court heard the appeal in the case, but the 

Justice denied the plaintiff’s recusal motion, concluding that “he found no objective 

information to show that this Justice has a bias for or against any litigant” and that 

the motion was based on “a standard merely of ‘appearances,’” which would “subject 

West Virginia’s justice system to the vagaries of the day.” Id. at 874, 876 (cleaned up).  

The U.S. Supreme Court reversed. It held that in extreme circumstances, 

recusal is required by the Due Process Clause, which imposes “objective standards 

that do not require proof of actual bias.” Id. at 883. “Due process requires an objective 

inquiry” asking whether, under “a realistic appraisal of psychological tendencies and 

human weakness,” the judge’s interest at issue “would offer a possible temptation to 

the average judge to lead him not to hold the balance nice, clear and true.” Id. at 883, 

885 (cleaned up); see also Williams v. Pennsylvania, 136 S. Ct. 1899, 1903, 1909–10 

(2016) (Due Process Clause required recusal of state supreme court Justice who  

previously “had been the district attorney who gave his official approval to seek the 

death penalty” of the plaintiff, because “the objective risk of actual bias on the part 

of [the] judge” in such a circumstance was at “an unconstitutional level”). 

Caperton clarifies that the “outer boundaries” imposed by the Due Process 

Clause on the substantive standard for recusal require not just an inquiry into a 

judge’s “actual bias” but also a determination “whether the average judge in his 

position is ‘likely’ to be neutral, or whether there is an unconstitutional ‘potential for 

bias.’” Id. at 881, 889. Caperton also reaffirms that in the “rare instances” where a 
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state judge’s refusal to recuse violates that minimum substantive standard, the U.S. 

Supreme Court—which has jurisdiction to review state court decisions involving 

federal constitutional rights—may correct that due process violation. Id. at 890. But 

nothing in Caperton, Williams, or any of the U.S. Supreme Court’s other due-process 

cases suggests, as Plaintiff claims, that “this Court must have the authority to require 

disqualification” of one of its own members involuntarily. Plaintiff’s Br. at 22.  

The conclusion that due process requires courts of last resort to provide a 

system of involuntary recusal would be astonishing indeed, for it would mean that 

the U.S. Supreme Court itself today operates in flagrant defiance of due process—

and has done so throughout the entirety of its history. As explained in our initial 

supplemental brief, that Court “does not sit in judgment of one of its own Members’ 

decision whether to recuse in the course of deciding a case,” 2011 Year-End Report,

supra, at 9, nor has it ever done so, John P. Frank, Disqualification of Judges, 56 

YALE L.J. 605, 612 (1947). Plaintiff, and the amici supporting it, never explain how 

their reading of Caperton as requiring involuntary recusal could even conceivably be 

squared with this fact; indeed, none of them so much as mentions the U.S. Supreme 

Court’s current and historic rejection of involuntary recusal.  

Plaintiff’s reading of Caperton would be quite startling for the additional 

reason that it would mean that the highest courts of nearly two-thirds of the States 

are also operating in defiance of the Due Process Clause—and, again, have done so 

throughout American history. See Appendix A to Def.-Appellees’ Init. Supp. Br. (Nov. 

4, 2021) (32 out of 50 States do not allow involuntary recusal in their highest courts, 
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and before 1987 only two States had adopted the practice). Plaintiff, and the amici 

supporting it, never explain how Caperton can plausibly be interpreted as requiring 

a practice that has been overwhelmingly rebuffed throughout the Nation’s history 

and is still today not followed by a supermajority of States. To the contrary, Caperton 

expressly states that the Due Process Clause “demarks only the outer boundaries of 

judicial disqualifications” and that its application is “confined to rare instances.” 556 

U.S. at 889–90. Those assurances would be false and indeed absurd if due process, as 

interpreted in Caperton, in fact, required the overhaul of the recusal process in 32 out 

of 50 States (not to mention the U.S. Supreme Court itself). Plaintiff’s interpretation 

of Caperton as requiring a process for involuntary recusal in courts of last resort is 

thus completely untenable.  

Plaintiff’s interpretation of the Due Process Clause, and the Caperton decision, 

is further undermined by the Code of Judicial Conduct, as published by the ABA and 

adopted in this State. Plaintiff, and the amici supporting it, are effusive in their 

praise of the Code—which, they say, is “implemented to maintain judicial integrity 

and public confidence in the courts” Plaintiff’s Br. at 11–12, “serve[s] to maintain the 

integrity of the judiciary and the rule of law,” Former Chairs Amicus Br. at 6, and 

“codif[ies] long-cherished principles that fulfill the requirement of an independent 

judiciary,” Pro. Resp. Profs. Amicus Br. at 2. Yet, as discussed above and in 

Defendants’ opening supplemental brief, the Code does not provide for involuntary 

recusal, and instead vests the decision on recusal in the judge or justice 

“himself/herself.” N.C.C.J.C. Canon 3(C)(1). 
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Plaintiff insists that involuntary recusal is required by the “maxim,” reflected 

in the Due Process Clause, that “no man is allowed to be a judge in his own cause.” 

Plaintiff’s Br. at 23 (brackets omitted) (quoting Caperton, 556 U.S. at 876–77). Not 

so. While this “guiding precept,” Judicial Ethics Scholars Amicus Br. at 4, of course, 

informs the substance of the recusal determination—the standard that a justice 

asking whether he or she should recuse must apply—it does not require the 

availability of a mechanism for involuntarily recusing a justice who concludes that 

recusal is unnecessary because this standard has not been met.  In that circumstance,

sitting on the case would not involve him impermissibly judging his own case. After 

all, this maxim has coexisted with the near-universal lack of involuntary recusal for 

centuries. Compare id. (tracing the maxim to the 1609 decision in Dr. Bonham’s Case), 

with Def.-Appellees’ Init. Supp. Br. at 21–23 (explaining that involuntary recusal was 

historically unavailable in courts of last resort at the federal level and in all but two 

States prior to 1987). The reason for this is obvious: the mere fact that a litigant has 

moved for the recusal of the judge assigned to its case does not make the judge in 

question a party to that case or imply that the judge is somehow personally interested 

in sitting on the case, such that he or she cannot decide the recusal issue itself in an 

unbiased way. Indeed, Plaintiff itself insists that a judge does not “have a right to 

hear any particular case,” Plaintiff’s Br. at 14, a proposition that refutes its own 

suggestion that a judge deciding whether to recuse is acting as “a judge in his own 

cause,” id. at 23. In other words, if a judge does not have any personal right to sit on 
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a particular case, then by deciding whether to sit on a case the judge is not passing 

on his or her own rights. 

Accordingly, nothing in the Due Process Clause or the case law interpreting it 

requires a state court of last resort to provide a mechanism for involuntarily recusing 

its members, and the U.S. Supreme Court and a supermajority of state supreme 

courts, in fact, do not do so. One of Plaintiff’s amici attempts to overcome the 

shortcomings of its due process argument by asserting that even if the Due Process 

Clause itself does not require involuntary recusal, it somehow vests this Court with 

“remedial authority” to do so as a matter of “the very nature and structure of 

constitutional governance.” Const. Law Profs. Amicus Br. at 13–14. That argument 

fails too.3 Yes, “this Court, like all courts, possesses full remedial power to vindicate 

[constitutional] rights” through the exercise of judicial review. Id. at 13–14 (citing 

Bayard v. Singleton, 1 N.C. 5 (1787)). But as this Court has held, when crafting a 

remedy “for a violation of a particular constitutional right,” the courts “must 

minimize the encroachment upon other branches of government—in appearance and 

in fact—by seeking the least intrusive remedy available and necessary to right the 

wrong.” Corum v. Univ. of N.C., 330 N.C. 761, 784, 413 S.E.2d 276, 291 (1992). Here, 

3 It is somewhat ironic that in a case about recusal, the Constitutional Law 
Amici rely on Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803), and Chief Justice 
Marshall’s recognition of judicial review. In Marbury, “it was Marshall himself who 
certified the very judicial commission in dispute and it was his brother, James, who 
failed to make delivery.” Ward Zimmerman, The Political Nature of John Marshall’s 
Fight for the Court in Marbury v. Madison, 16 The North Carolina State Bar Journal, 
Fall 2011, Issue 3, 23, at 25 (2011). If Marshall was not required to recuse in these 
circumstances, then neither Justice Berger nor Justice Barringer should be required 
to recuse here.
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as just explained, the constitutional right to due process does not require involuntary 

recusal, so this Court’s authority to remedy constitutional violations simply is not 

triggered to begin with. See Simeon v. Hardin, 339 N.C. 358, 373, 451 S.E.2d 858, 869 

(1994) (courts are “empowered to review the constitutionality of the statutes 

[challenged as unconstitutional] and to fashion an appropriate remedy should such 

statutes violate the Constitution” (emphasis added)).  

Indeed, requiring involuntary recusal could itself raise serious due process 

concerns. As explained in Defendants’ initial supplemental brief, an attempt to force 

one or more Justices off of a case in an ultra vires way, or for nakedly political or 

outcome-driven reasons, would raise grave concerns under the Due Process Clause, 

since such an exercise of raw power could itself create an “unconstitutional ‘potential 

for bias.’” Caperton, 556 U.S. at 881. Plaintiff criticizes a variety of other 

constitutional arguments against involuntary recusal, but nothing in its brief or the 

case law it cites diminishes—or even addresses—these concerns. See Plaintiff’s Br. at 

14–16; Nevada Comm’n on Ethics v. Carrigan, 564 U.S. 117, 123–25 (2011) 

(discussing First Amendment claim); In re Kemp, 894 F.3d 900, 906–10 (8th Cir. 2018) 

(discussing First Amendment, racial-discrimination, and due-process property right 

claims); Bauer v. Shepard, 620 F.3d 704, 709–18 (7th Cir. 2010) (discussing First 

Amendment and vagueness claims). 

In sum, neither the North Carolina Constitution, N.C.G.S. Section 7A-10.1, nor 

the Due Process Clause authorizes this Court to change the current law governing 
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recusal by granting itself the power to force one of its Members to recuse against his 

or her own best judgment.  

III. Requiring the Involuntary Recusal of One or More Justices in This 
Case Would Be Contrary to Sound Principles of Judicial 
Administration and Would Risk Severe Institutional and 
Reputational Harm to the Court. 

Even if this Court possessed the authority to establish a new rule allowing it 

to force its own Members off of a case, it ought not to exercise it. That course of action 

poses enormous peril to this institution—including a severe risk of harm to the very 

values of judicial integrity and non-partisanship that Plaintiff says it wishes to 

vindicate. 

a. Sound Principles of Judicial Administration and Policy Support 
Individualized Recusal Determinations in a Court of Last 
Resort. 

1. 

As discussed above and in our initial supplemental brief, providing for 

involuntary recusal in a court of last resort poses grave dangers because of the very 

nature of such an institution. First, this Court is uniquely charged with the critical 

duty of maintaining the uniformity of State law and “authoritatively constru[ing] the 

Constitution and laws of North Carolina with finality.” Lea Co. v. N.C. Bd. of Transp., 

308 N.C. 603, 610, 304 S.E.2d 164, 170 (1983). Because the recusal of one or more 

Justices “rais[es] the possibility that, by reason of a tie vote, it will find itself unable 

to resolve the significant legal issue presented by the case,” Cheney v. U.S. Dist. Ct. 

for D.C., 541 U.S. 913, 928 (2004) (Scalia, J., in chambers), the unchecked nature of 
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involuntary recusal imperils the core, constitutionally assigned function of this Court 

in a way that simply does not apply to the lower courts.  

Second, because this Court hears every case en banc, if a motion to recuse one 

Justice is decided by his or her colleagues on the Court, it both damages the 

collegiality of the Court and its ability to function effectively and also entails the 

“undesirable situation in which the Court could affect the outcome of a case by 

selecting who among its Members may participate.” 2011 Year-End Report, supra, at 

9. Again, that is not true of recusal in the lower courts, where a motion to recuse may 

be referred to another judge who is not himself or herself sitting on the particular 

case in question. 

Third, this same circumstance—determination of every case before it by the 

Court as a whole—means that litigants before the Court will know, in advance, 

precisely how a successful motion to recuse will affect the makeup of the Court that 

will decide their case. And if Plaintiff’s procedures are adopted, litigants will also 

know precisely which Justices will be deciding any motion to recuse. Such a situation 

is rife with potential for strategic manipulation and abuses too obvious to require 

discussion. 

Plaintiff and the amici supporting it completely fail to meaningfully grapple 

with these considerations. The Professors of Professional Responsibility, who have 

filed a brief urging the adoption of involuntary recusal in this Court, fail to recognize 

these considerations completely, simply asserting that “there is no principled reason 

to distinguish between the power to disqualify a trial judge and an appellate judge” 
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or justice. Pro. Resp. Profs. Amicus Br. at 1–2. And Plaintiff, for its part, claims that 

these considerations are all “resolv[ed]” by the “rule of necessity,” which allows 

otherwise-recused Justices to sit on a case if “a sufficiently large number of justices 

are disqualified such that the court’s quorum is not met.” Plaintiff’s Br. at 12. That is 

plainly not so. While the Rule of Necessity prevents recusal requirements from 

completely frustrating this Court’s duty to decide cases in the extreme circumstance 

where recusal would deprive the Court of a quorum, the rule does nothing whatsoever 

to alleviate the three dangers just discussed. 

Another amicus, the Brennan Center, attempts to fill the breach by noting that 

North Carolina law “authorize[s] the chief justice to select replacement justices” in 

some circumstances.” Br. for Amici Curiae Brennan Center for Justice at 8 (Nov. 4, 

2021) (“Brennan Center Amicus Br.”). That argument does not resolve the dangers 

just discussed either, because contrary to the Brennan Center’s description, the Chief 

Justice’s power to appoint replacement justices is narrowly limited to three 

circumstances—(1) receipt of a request by a justice “who has been advised in writing 

by a reputable and competent physician that he is temporarily incapable of 

performing efficiently and promptly all the duties of his office,” N.C.G.S. § 7A-39.5(a); 

see also id. § 7A-39.13(b), (2) a vacancy on the Court, id. § 7A-39.14(a)(1), or (3) a vote 

by a majority of the Court that one of its Members “is temporarily unable to perform 

all the duties of his office,” id. § 7A-39.14(a)(3)—none of which specifically addresses 

the replacement of a recused Justice in a single case.  And even if the Court did have 

power to replace a Justice who had been involuntarily recused, that would at most 
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marginally diminish the harms discussed above, not eliminate them. For such a 

system would still involve the undesirable situation of Justices second-guessing the 

recusal determinations of one or more of their colleagues sitting on the very same 

case, and litigants would still know, in advance, which specific Justices would (and 

would not) be deciding a motion to recuse. And while the identity of the replacement 

for a recused Justice might not be known in advance, the identity of the Justice who 

was being forced off the case would, as would the identity of the Justice selecting a 

replacement—and litigants might well conclude that their interests are best served 

by a roll of the dice. 

The Brennan Center tries to address these concerns by offering a second fix—

“review of recusal motions by an independent body”—though it admits that “no state 

has adopted such an approach yet.” Brennan Center Amicus Br. at 12. In addition to 

being completely untested, this novel proposal is even more palpably unconstitutional 

than the first. The North Carolina Constitution creates a single Supreme Court, N.C.

CONST. art. IV, §§ 5, 6, specifically vests it with final jurisdiction over “any decision 

of the courts below, upon any matter of law or legal inference,” id. art IV, § 12(1), and 

explicitly bars the legislature from either “establish[ing] or authoriz[ing] any courts 

other than as permitted by this Article,” id. art IV, § 1. The creation of a super-court 

of recusal, possessed of jurisdiction to sit in review of the decision of this Court’s 

Members and immune from review and reversal by this Supreme Court, would be 

wholly contrary to these constitutional provisions. 
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In the final analysis, neither Plaintiff nor the amici supporting it has come 

close to adequately addressing, much less justifying, the serious harms that 

authorizing involuntary recusal on this Court would necessarily inflict because of its 

nature as a court of last resort. 

2. 

Changing the law to authorize the involuntary recusal of a Justice of this Court 

would also be in tension with the long-established duty to sit. Plaintiff and its amici 

recognize the legitimacy of this duty and its important role as a matter of North 

Carolina law. Plaintiff’s Br. at 13–14; Brennan Center Amicus Br. at 9; see also 

N.C.C.J.C. Canon 3 (“The judicial duties of a judge take precedence over all the 

judge's other activities.”). And the significance of the duty to sit is especially 

pronounced for a court of last resort, where, as discussed above, unnecessary recusal 

creates the prospect of an equally divided decision, making a decision to recuse 

“(insofar as the outcome of the particular case is concerned) effectively the same as 

casting a vote against the petitioner.” Cheney, 541 U.S. at 916 (Scalia, J., in 

chambers).  While the duty to sit may not “undercut the requirement that justices not 

consider cases when faced with legitimate grounds for disqualification,” Plaintiff’s Br. 

at 14, it serves to underscore the fact that a decision to recuse—particularly in the 

context of a court of last resort—is not without costs. 

3. 

The Court should proceed with great caution and hesitancy in adopting an 

involuntary recusal rule allowing some of its Members to force others off of a case for 
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the additional reason that establishing such a mechanism would put this Court out 

of step with the U.S. Supreme Court, a supermajority of other States, and the 

considered views of the American Bar Association’s Judicial Administration Division. 

As noted above, the highest courts of 32 States, as well as the U.S. Supreme Court, 

do not allow for the involuntary recusal of their Members. Plaintiff’s suggestion that 

“[t]here is little consistency across the nation,” Plaintiff’s Br. at 17, is thus incorrect 

with respect to the fundamental question at issue: as to whether involuntary recusal 

is appropriate in a court of last resort, there is remarkable and overwhelming 

consistency that the answer should be no. Accordingly, while Plaintiff and its amici 

assert that there is an “overall trend” towards adopting involuntary recusal in courts 

of last resort, Plaintiff’s Br. at 19; see also Brennan Center Amicus Br. at 5, the Court 

should make no mistake: the overwhelming majority of jurisdictions have not adopted 

this innovation.   

Plaintiff is also incorrect to suggest that the U.S. Supreme Court’s decision in 

Caperton has created some sort of momentum towards adopting involuntary recusal. 

Plaintiff’s Br. at 17–18; see also Brennan Center Amicus Br. at 5. The majority of the 

13 States that have adopted formal rules authorizing involuntary recusal in their 

highest courts did so during the period between 1987 and 2002. See Appendix A to 

Def.-Appellees’ Init. Supp. Br. Only five States adopted such rules after Caperton was 

decided in 2009—notably not including West Virginia, the State involved in Caperton 

itself. See W. VA. R. APP. P. 33(g). And despite the Brennan Center’s importuning, no 
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State has adopted the practice in the last five years. Plaintiff’s attempt to conjure a 

“trend” in favor of the procedure it advocates is accordingly a faux pas. 

 Moreover, one of the States that Plaintiff and the Brennan Center tout as part 

of the supposed “overall trend” towards adopting involuntary recusal, Plaintiff’s Br. 

at 19, in fact, serves as a cautionary tale of the hazards of such a course of action. 

While the Michigan Supreme Court’s adoption of a procedure authorizing involuntary 

recusal occurred shortly after the Caperton decision—and included an invocation of 

the case—the broader context of the rule change, recounted at length in our initial 

supplemental brief, demonstrates that it appears to have been an acrimonious power 

play by an ideological block of justices who had just obtained a majority in the 2008 

judicial election. Far from serving as a glowing model of some principled “trend . . . 

towards more transparency,” id., then, Michigan starkly illustrates the damage that 

adopting involuntary recusal can cause to a judicial institution’s reputation for non-

partisanship and its ability to function in an effective and collegial manner. 

The supermajority of States that have adhered to the traditional approach of 

leaving recusal decisions at the highest court to the sound discretion of the Justice in 

question are also acting in harmony with the consistent position of the ABA’s 

Commission on Standards of Judicial Administration. As noted in Defendants’ initial 

supplemental brief, the ABA’s model standards for appellate courts have since 1977 

continuously recommended against involuntary recusal in a State’s highest court for 

many of the same reasons discussed above. See ABA COMM’N ON STANDARDS OF 

JUDICIAL ADMINISTRATION, STANDARDS RELATING TO APPELLATE COURTS 74 (1977); 3 
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ABA JUDICIAL ADMINISTRATION DIVISION, supra, at 81. Plaintiff neglects to mention 

this repeated recommendation. It points instead to a 2014 resolution by the ABA 

encouraging States generally to adopt “a mechanism for the timely review of denials 

to disqualify or recuse that is independent of the subject judge.” American Bar Ass’n, 

Resolution 105C (2014). As noted in our opening brief, however, this general 

recommendation does not purport to supersede the model appellate standards’ 

specific discussion of the unique considerations that militate against involuntary 

recusal in courts of last resort.4 Moreover, in language that tracks Canon 3 of North 

Carolina’s Code of Judicial conduct discussed above, the ABA’s model Code of Judicial 

Conduct continues to expressly provide that the decision whether to recuse lies with 

the judge “himself or herself.” American Bar Ass’n, Model Code of Judicial Conduct 

Rule 2.11(A) (2020).  

This Court should deny Plaintiff’s invitation to join the ongoing experiment by 

a small minority of States with rules authorizing involuntary recusal in their highest 

courts. 

4. 

4 The same reasoning also disposes of the Brennan Center’s reliance on 
Resolution 8 of the Conference of Chief Justices. While that resolution generally 
“urges [the Conference’s] members to establish procedures that incorporate a 
transparent, timely, and independent review for determining a party’s motion for 
judicial disqualification/recusal,” it does not specifically recommend that such a 
procedure be applied to courts of last resort—and in fact, the Resolution specifically 
notes that “disqualification/recusal rules may require different procedures for trial 
courts, intermediate appellate courts, and courts of last resort.” Conference of Chief 
Justices, Resolution 8 (Jan. 29, 2014), https://bit.ly/3wxv3rP. 
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For the reasons noted above and discussed at greater length in Defendants’ 

initial supplemental brief, adopting a rule authorizing some Members of this Court 

to force others off of a case is fraught with enormous risk of irretrievable harm to this 

institution and the people of the State whom it serves. See also Prof. Orth Amicus Br. 

at 5; NCICL Amicus Br. at 3–5, 10–11. Again, the existence of such a procedure would 

create a significant risk of strategic gamesmanship by litigants and would threaten 

untold damage to the collegiality of the Court and its ability to function smoothly and 

effectively. As the example of the Michigan Supreme Court demonstrates, the 

adoption of an involuntary recusal rule—in response to the decision by two Justices 

not to recuse in a closely divided case with obvious partisan implications—would 

inevitably be perceived as a deeply political act, both by those Justices who opposed 

the move and by the North Carolina public. It is not difficult to foresee that such an 

act could create an escalating struggle over control of the Court, with litigants filing 

an increasing number of strategic recusal motions and shifting majorities of Justices 

exercising the new-found power in a way that would effectively dictate the outcome 

of closely divided cases.  

The tragic irony of these predictable consequences is that they would seriously 

harm the very values that Plaintiff says it wishes to vindicate. Plaintiff laments that 

“[i]n recent years our judiciary has become increasingly politicized,” leading to an 

“erosion of public confidence in the independence of the judiciary.” Plaintiff’s Br. at 4, 

10. The Brennan Center’s amicus brief supporting Plaintiff likewise speaks at length 

about the risk of “damage [to] the judiciary’s capacity to perform its constitutional 
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functions” and the growing loss of “trust in the judiciary.”  Brennan Center Amicus 

Br. at 2. Yet it is difficult to conceive of a step better calculated to further undermine 

the public’s trust in this Court, and the Court’s ability to perform its constitutional 

functions, than the adoption of a rule allowing some Justices effectively to dictate the 

outcomes in contentious cases by forcing the recusal of one or more of their colleagues. 

5. 

A rule authorizing some Justices to force others off of a case would also be 

contrary to the democratic principles that led North Carolina to embrace judicial 

elections. The adoption of judicial elections alters the implications of a decision by 

some justices on a court of last resort to involuntarily recuse others. As noted by the 

ABA, “the question of an appellate judge’s ‘bias’ is often practically indistinguishable 

from the question of the judge’s views on the law.” 3 ABA JUDICIAL ADMINISTRATION 

DIVISION, supra, at 81. And because North Carolina judicial candidates are free to 

discuss their judicial philosophies and views on the law during their campaigns, the 

decision to force the recusal of an elected judge will often be little more than a 

deliberate repudiation of the voters’ judgment on these matters. See NCICL Amicus 

Br. at 3–5, 10. As noted earlier, if a particular Justice hears a matter in violation of 

the Code of Judicial Conduct, that Justice faces accountability not only from the 

Judicial Standards Commission but also North Carolina citizens at the ballot box. 

Quite the opposite though, if this Court acts to involuntarily recuse a Justice there 

are few mechanisms, if any, for the people to hold the Court as an institution 

accountable. 
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Indeed, Plaintiff scarcely attempts to conceal its contempt for North Carolina’s 

adoption of judicial elections. It gratuitously criticizes what it calls “the surge in the 

amount of money pouring into North Carolina’s judicial races”—campaign 

expenditures that under binding Supreme Court case law constitute core 

constitutionally protected political expression—and it assails recent legislation 

providing for the partisan affiliation of judicial candidates to be listed on the ballot 

as “politicizing judicial elections” and “increasing the danger of erosion of public 

confidence in the independence of the judiciary.” Plaintiff’s Br. at 9, 10. The Brennan 

Center, one of the amici curiae supporting Plaintiff, is also a prominent opponent of 

judicial elections. See, e.g., BRENNAN CENTER FOR JUSTICE, CHOOSING STATE JUDGES:

A PLAN FOR REFORM (2018), https://bit.ly/3H4zgbt. But the People of North Carolina 

have elected their judges since the Constitution of 1868, and it is not up to the 

Brennan Center, Plaintiff, or even this Court to second-guess that decision or adopt 

rules undermining their choice. 

6. 

Plaintiff and its amici point to certain psychological research purporting to 

demonstrate that all people—including judges—are susceptible to a “bias blind spot,” 

whereby they tend to see bias in others but not in themselves. See, e.g., Plaintiff’s Br. 

at 24–27; Brennan Center Amicus Br. at 6–7; Judicial Ethics Scholars Amicus Br. at 

13–14. They argue that this phenomenon counsels in favor of a process for evaluating 

recusal requests independent of the challenged justices because those justices are “ill-

suited to effectively analyze the situation.” Plaintiff’s Br. at 24. Plaintiff’s reliance on 
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this research, however, undermines its own position. If, as Plaintiff says, people 

believe that they are more objective than others, see themselves as more ethical and 

fairer than others, and tend to see bias in others but not in themselves, id. at 25, then 

preventing a challenged justice from evaluating a recusal motion for herself in favor 

of the entire court deciding the motion will not solve the alleged issue because the 

justices considering a motion to involuntarily recuse a fellow justice will be unable to 

perceive their own biases against the challenged justice. Especially in politically 

charged cases like this one, recusal procedures that allowed the full Court to 

involuntarily recuse a fellow justice would do nothing to remove the non-challenged 

justices’ biases, heightening the likelihood that any forced recusal would be perceived 

as equally biased. Furthermore, psychological research suggests that “people differ 

in their propensity to exhibit the bias blind spot” and that it “appears to be 

independent of general decision-making competence.” Irene Scopelliti et al., Bias 

Blind Spot: Structure, Measurement, and Consequences, 61 MGMT. SCI. 2468, 2468 

(2015), https://bit.ly/3qnGi55. Plaintiff cannot rely on generalizations that fail in 

specific cases to advocate for new rules applicable to this case, especially where nearly 

two-thirds of the states—32 out of 50—and the U.S. Supreme Court still adhere to 

the traditional practice of leaving recusal determinations to the affected justice, 

without any provisions for involuntary recusal, thereby recognizing that justices take 

seriously their duty to objectively determine whether recusal is warranted in any 

given case. 
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b. Even if the Court Concludes that the Promulgation of Rules 
Providing for Involuntary Recusal Is Authorized and 
Appropriate, It Should Promulgate Such Rules Through an  
Orderly and Transparent Process, not Through an Ad Hoc Order 
Entered in the Context of a Specific Controversial Case. 

At a bare minimum, the considerations just discussed show that this Court 

should not take action to require involuntary recusal directly in the context of this 

pending case. As noted above, and as Plaintiff does not dispute, authorizing 

involuntary recusal would require a change in the current law governing recusal. And 

the Court should not make such a change (even assuming it had the authority to do 

so) without undertaking careful study and following a formal rulemaking process. 

1. 

Even if the Court concludes that the serious hazards posed by the creation of 

a mechanism for involuntary recusal on this Court do not require the rejection of such 

a course of action outright, at the very least the dangers discussed above counsel an 

extraordinary degree of caution. One option, if the Court concludes that it can and 

should venture down this path, is to call for further study of the matter. For instance, 

the Chief Justice could request the State Judicial Council to investigate and prepare 

a report on the issue, under his authority to request that body to “[a]dvise or assist” 

him “on any . . . matter concerning the operation of the courts.” N.C.G.S. § 7A-

409.1(a)(7). Such a study could identify, analyze, and discuss all of the various risks 

and considerations bearing on the availability of involuntary recusal in courts of last 

resort in a far more detailed and comprehensive way than is possible in a round of 

supplemental briefing conducted by the litigants in this case. 
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The North Carolina Commission on the Administration of Law & Justice 

(“NCCALJ”) provides another example of the type of commission that could study the 

issue of rules regarding involuntary recusals and issue recommendations for this 

Court’s consideration. The NCCALJ was convened in 2015 by former Chief Justice 

Mark Martin and was “an independent, multidisciplinary commission that undertook 

a comprehensive evaluation of [North Carolina’s] judicial system and made 

recommendations for strengthening [the State’s] courts within the existing 

administrative framework.” North Carolina Commission on the Administration of 

Law & Justice, N.C. JUDICIAL BRANCH, https://bit.ly/3F4Hr5R (last visited Nov. 24, 

2021). After 15 months of “focused inquiry, informed dialogue, robust discussion, and 

extensive collaboration,” the NCCALJ issued a final report with recommendations for 

strengthening North Carolina’s court system. As with the NCCALJ, a commission 

convened to study involuntary recusal rules would be able to research the issues, 

gather facts, take public comments, and make recommendations on whether rules 

should be implemented and in what form. The commission would be able to fully 

explore the various possibilities that Plaintiff and its amici propose, among others, 

instead of this Court simply adopting one approach without further research. 

2. 

If, after further study, the Court still concludes that it can and should take 

action to establish a process for the involuntary recusal of its Members, any such 

action should take the form of a formal rulemaking by the entire Conference of the 
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Court—not an ad hoc order entered and employed in this specific case to retroactively 

resolve a pending dispute over recusal. 

Both of the provisions Plaintiff has proposed as sources of this Court’s 

purported authority to require involuntary recusal require any change of this kind to 

take place through formal rulemaking. The Court’s constitutional authority under 

Article IV, Section 13 “to make rules of procedure and practice for the Appellate 

Division,” N.C. CONST. art. IV, § 13, is, as this Court has described, the authority “to 

promulgate rules of appellate procedure,” In re Brown, 358 N.C. 711, 713, 599 S.E.2d 

502, 503 (2004) (emphasis added)—i.e., to establish rules through a formal 

rulemaking process—not to establish new rules through ad hoc orders entered in 

discrete, pending cases. This Court’s consistent practice has been to promulgate such 

rules after careful study through an order entered by the whole Conference of the 

Court that applies only prospectively to appeals noticed after their adoption. See, e.g., 

North Carolina Rules of Appellate Procedure, 287 N.C. 671, 671 (1975); North 

Carolina Rules of Appellate Procedure, 363 N.C. 901, 901 (2009); North Carolina 

Rules of Appellate Procedure, 369 N.C. 763, 763 (2016). 

Similarly, to the extent the Court instead locates any authority it concludes it 

possesses in this context in N.C.G.S. Section 7A-10.1’s delegation of power to 

prescribe rules of judicial conduct, that statute requires formal rulemaking too: it 

expressly requires any standards of judicial conduct to be prescribed “by rule,” not by 

an order in a specific, pending case. Again, and as Plaintiff acknowledges, this means 

that any rule authorizing involuntary recusal “would need to be adopted by the whole 
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conference of the Court.” Plaintiff’s Br. at 23. And again, a formal rule authorizing 

involuntary recusal on this Court could apply only prospectively. See Bowen v. 

Georgetown Univ. Hosp., 488 U.S. 204, 208 (1988) (“[A] statutory grant of legislative 

rulemaking authority will not, as a general matter, be understood to encompass the 

power to promulgate retroactive rules unless that power is conveyed by Congress in 

express terms.”).5

The extraordinary and controversial nature of this case, and of the dispute over 

recusal, underscores the imperative of adhering to these proscribed procedures rather 

than justifying a departure from them. The U.S. Supreme Court has recognized this 

principle. In Hollingsworth v. Perry, the constitutional challenge to California’s 

“Proposition 8” banning same-sex marriage, the trial judge expressed his desire, 

shortly before the trial in the case was set to commence, to video broadcast the trial 

proceedings, contrary to the court’s then-current local rules. When one of the parties 

objected to that course of action, the district court, as the U.S. Supreme Court later 

recounted, “attempted to revise its rules in haste, contrary to federal statutes and the 

policy of the Judicial Conference of the United States,” in a way that “complied 

neither with existing rules or policies nor the required procedures for amending 

them,” so as “to allow broadcasting of this high-profile trial without any considered 

5 To the extent the Court concludes that it has inherent authority to promulgate 
a rule authorizing involuntary recusal, rather than authority vested and limited by 
either of these provisions, formal and deliberate rulemaking procedures would still 
be required. For the Court’s inherent authority must be exercised “with a cautious 
and cooperative spirit” by “bow[ing] to established procedural methods.” Alamance 
Cnty., 329 N.C. at 100, 405 S.E.2d at 133. 
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standards or guidelines in place.” 558 U.S. 183, 196 (2010) (per curiam). The U.S. 

Supreme Court ultimately entered an emergency stay blocking the district court’s 

action, explaining that the law “requires a district court to follow certain procedures 

to adopt or amend a local rule,” and that the district court had acted contrary to those 

established procedures. Id. at 191. “Courts enforce the requirement of procedural 

regularity on others, and must follow those requirements themselves.” Id. at 184. 

Indeed, the Court explained,  

By insisting that courts comply with the law, parties vindicate not only 
the rights they assert but also the law's own insistence on neutrality and 
fidelity to principle. Those systematic interests are all the more evident 
here, where the lack of a regular rule with proper standards to 
determine the guidelines for broadcasting could compromise the orderly, 
decorous, rational traditions that courts rely upon to ensure the 
integrity of their own judgments. 

Id. at 196–97. These same considerations of neutrality and fidelity to principle 

require, here, that if the Court does elect to authorize the practice of involuntary 

recusal, it must do so through established formal rulemaking procedures. 

3. 

Even if this Court could establish the practice of involuntary recusal through 

an ad-hoc order in this case, rather than through a considered and formal rulemaking 

process, such a step would be unwise. As discussed above, if this Court grants itself 

the power to force the recusal of its own Members—no matter what process it uses—

it will risk triggering a fundamental transformation of the institution, leading to the 

very politicization of the Court that Plaintiff assails. And if it does so through an 

order entered directly in the context of this specific case, rather than through a formal 
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and deliberative rulemaking process, these harmful dynamics would be dramatically 

intensified. The underlying substance of this case is consequential, contentious, and 

bears an obvious political valence. The case is being closely watched by the North 

Carolina public. A move by some Justices on the Court to force the recusal of two of 

their colleagues would widely be perceived as seeking to determine the outcome of 

the case. And doing so in a manner that is unprecedented and unauthorized by 

current law, without following a transparent, formal, and deliberative process, would 

also widely be perceived as a raw political act. Again, it is precisely in high-stakes 

contexts such as this one that adhering to formal, transparent, and established 

processes is the most imperative. 

In all of the States where (1) involuntary recusal is expressly authorized in the 

court of last resort, and (2) the practice was adopted by the state’s highest court itself, 

rather than by statute, the courts established the practice through a formal 

rulemaking process, rather than through asserting the power in the context of a 

specific pending case. See Appendix A to Def.-Appellees’ Init. Supp. Br. This Court 

should not adopt involuntary recusal to begin with, for the reasons discussed above, 

and it certainly should not be the first court to do so by directly creating and 

exercising the power in a case pending before it. 

c. Entering an Order Adopting Involuntary Recusal Would 
Certainly Be Inappropriate in this Case, Since Recusal of 
Justices Barringer and Berger Is Not Necessary or Appropriate 
as a Substantive Matter. 

Even if a Justice’s refusal to recuse in any given case could ever conceivably 

justify the adoption, and retroactive application, of a new involuntary recusal rule, 



- 40 - 

this is not such a case, since the substantive arguments in favor of the recusal of 

Justices Barringer and Berger clearly fail on the merits. This Court’s order requested 

supplemental briefing limited to “the question of the procedure that the Court should 

implement in considering a recusal motion,” including “any additional procedure-

related issues that any party deems appropriate,” Sept. 28, 2021 Order at 1 (emphasis 

added).  For that reason, we did not discuss the substance of the underlying dispute 

over recusal in our initial supplemental brief, and we will not do so at length here. 

However, several amici did offer substantive arguments in favor of Justice 

Barringer’s and Justice Berger’s recusal—largely reiterating the same arguments 

that Plaintiff offered in favor of recusal, which Defendants have already 

demonstrated fail. See Def.-Appellees’ Resp. to Pl.’s Mot. to Disqualify Justice 

Barringer & Justice Berger (Aug. 2, 2021) (“Defs.’ Merits Br.”). As with Plaintiff’s 

merits briefing, amici do not “demonstrate objectively that grounds for 

disqualification actually exist.” Lange v. Lange, 357 N.C. 645, 649, 588 S.E.2d 877, 

880 (2003). 

First, amici contend that Justice Berger must recuse under N.C. Code of 

Judicial Conduct Canon 3C(1)(d)(i) because Senator Berger is his father. Knowing 

that Defendants have conclusively demonstrated that Senator Berger is named in 

this case in his official capacity only, however, and therefore that the suit is actually 

against the State of North Carolina, not Senator Berger as an individual, see Def.-

Appellees’ Init. Supp. Br. at 3, amici pivot to weakly asserting that this fact does not 

matter because of Senator Berger’s purportedly personal interest in this case. For 
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example, the North Carolina Legislative Black Caucus argues that Justice Berger 

must recuse because Senator Berger does not have merely a “passing familiarity with 

the challenged action,” Amicus Br. of N.C. Legis. Black Caucus at 6 (Nov. 4, 2021) 

(“Legis. Black Caucus Amicus Br.”), but that his interest in the case is “personal” and 

“goes well beyond the ‘official’ capacity on the case caption,” id. at 7, because he led 

the Republican Senate caucus and voted in favor of proposing the constitutional 

amendments challenged in this case. The Professors of Professional Responsibility 

similarly contend that because Plaintiff purportedly named Senator Berger as a 

defendant “because of his leadership role in marshalling the amendments to a vote 

and his votes as a member of the Senate,” this circumstance overcomes the fact that 

Senator Berger is a party to this case in his official capacity only. Pro. Resp. Profs. 

Amicus Br. at 7. The former chairs of the North Carolina Judicial Standards 

Commission argue that Justice Berger must recuse because the statutes requiring 

the President Pro Tempore to be a party to cases challenging the validity of a North 

Carolina statute or a provision of the North Carolina Constitution were enacted 

during Senator Berger’s tenure—and with his approval. Former Chairs Amicus Br. 

at 23–24. They also argue that Senator Berger’s participation in the case is not 

“nominal” because “he jointly asserts with the House Speaker . . . final decision-

making authority” over the case. Id.

Try as they might, amici simply cannot overcome the uncontestable fact that 

Senator Berger is a party to this action only in his official capacity as an agent of the 

state. See, e.g., NCICL Amicus Br. at 7–8. The individual “Philip Berger” is not a 
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defendant at all. When a plaintiff names a government official as a defendant in his 

or her official capacity, the suit is actually against the State, not the individual. White 

v. Trew, 366 N.C. 360, 363, 736 S.E.2d 166, 168 (2013); Will v. Mich. Dep’t of State 

Police, 491 U.S. 58, 71 (1989) (“[A] suit against a state official in his or her official 

capacity is not a suit against the official but rather is a suit against the official’s office. 

As such, it is no different from a suit against the State itself.”). North Carolina law 

confirms this conclusion. Rule 19(d) of the North Carolina Rules of Civil Procedure 

requires that “[t]he Speaker of the House of Representatives and the President Pro 

Tempore of the Senate, as agents of the State through the General Assembly, must be 

joined as defendants in any civil action challenging the validity of a North Carolina 

statute or provision of the North Carolina Constitution under State or federal law.” 

N.C.G.S. § 1A-1, Rule 19(d) (emphasis added); see also id. §§ 120-32.6(b), 1-72.2(a).  

To be sure, in the underlying case, Plaintiff is not seeking the remedy of voiding two 

constitutional amendments against just two statesmen but instead against the State 

of North Carolina. 

Indeed, courts often distinguish between official capacity suits and suits 

against an individual when considering recusal motions. For example, in United 

States v. Black, 490 F. Supp. 2d 630, 647 (E.D.N.C. 2007), the district court judge 

denied a motion to recuse filed on the basis that the judge had previously represented 

Republican legislators in redistricting litigation that had named the defendant in the 

case as a party in his official capacity. The district court explained that “when a state 

officer is named as a defendant in his official capacity, the party suing is not seeking 
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relief against the defendant personally, but against the Government.” Id. Justice 

Scalia made a similar point in rejecting the Sierra Club’s motion seeking his recusal 

on the grounds that he was friends with Vice President Cheney in a case where Vice 

President Cheney was a defendant in his official capacity. See Cheney, 541 U.S. at 

916 (Scalia, J., in chambers) (“But while friendship is a ground for recusal of a Justice 

where the personal fortune or the personal freedom of the friend is at issue, it has 

traditionally not been a ground for recusal where official action is at issue, no matter 

how important the official action was to the ambitions or the reputation of the 

Government officer.”). The same is true in this case, where Senator Berger is named 

as a defendant only in his official capacity as an agent of the State. 

Furthermore, as Defendants have already explained in their brief on the 

merits of the recusal motion, it is misleading for amici to allege that Senator Berger 

has decision-making power over the litigation. Defs.’ Merits Br. at 5 n.2. This case is 

not in the trial court where facts still might need to be developed, witnesses chosen, 

or theories developed. The matter has proceeded through the trial court and the Court 

of Appeals and briefing at this Court is complete. There are virtually no more 

decisions that either party can make at this point. 

Second, amici maintain that Justice Barringer must recuse under Canon 

3C(1)(a) because she was a Senator serving in the General Assembly when the 

General Assembly enacted the legislation at issue in this case. Amici argue that 

Justice Barringer must recuse because she voted in favor of placing on the ballot the 

amendment to the North Carolina Constitution that is being challenged in this case, 
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including voting to override the governor’s veto. See Legis. Black Caucus Amicus Br. 

at 6–7; Pro. Resp. Profs. Amicus Br. at 6–7. They further contend that because she 

was a member of the General Assembly that passed the legislation at issue in this 

case, and because the General Assembly constitutes the State of North Carolina for 

purposes of this case, she is a former party to the case because of her former status 

as a Senator, and therefore that she must recuse. See Pro. Resp. Profs. Amicus Br. at 

6; Former Chairs Amicus Br. at 24–25. Amici relatedly maintain that her alleged 

“first-hand” knowledge of factual issues in the case and her “earlier role” in the matter 

at issue in the case require her recusal. Former Chairs Amicus Br. at 25. 

Justice Barringer’s former status as a Senator does not disqualify her from 

hearing this case. Many courts have explicitly considered this issue and held that “a 

judge is not automatically disqualified from a case on the basis of having sponsored 

or voted upon a law in the state legislature that he is later called upon to review as a 

judge.” Buell v. Mitchell, 274 F.3d 337, 346 (6th Cir. 2001); see also Newburyport 

Redevelopment Auth. v. Commonwealth, 401 N.E.2d 118, 144 (Mass Ct. App. 1980) 

(rejecting the contention that a judge should have recused himself since he was a 

member of the Massachusetts legislature when the bill that was subject of litigation 

was enacted); Williams v. Mayor & Council of City of Athens, 177 S.E.2d 581, 581 (Ga. 

Ct. App. 1970) (trial judge not required to recuse himself where, while previously 

serving as city attorney, he drafted an ordinance banning possession and operation 

of a pinball machine in city limits and defendant appearing before him was charged 

with violation of that ordinance); In the Matter of Thomas W. Sullivan, 219 So. 2d 
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346, 353 (Ala. 1969) (“A judge is not disqualified to try a case because he had been a 

member of the legislature enacting a statute involved in litigation before him.”). In 

Laird v. Tatum, 409 U.S. 824, 831–32 (1972) (Rehnquist, J., in chambers), then-

Justice Rehnquist recounted examples of U.S. Supreme Court Justices as support for 

the principle that a former legislator need not disqualify as a judge in a case involving 

legislation that passed when the judge was a legislator. For example, while Justice 

Black was a U.S. Senator, he was one of the principal authors of the Fair Labor 

Standards Act, but nevertheless sat in a case which upheld the constitutionality of 

that Act and in later cases construing it. The notion that former legislators turned 

judges must recuse in cases involving legislation that passed while they were 

legislators is simply not a requisite, see Buell, 274 F.3d at 347, and would be difficult 

to administer and ill-advised as a policy matter regardless. 

Furthermore, although there are not many examples of former legislators 

becoming judges in North Carolina, there are two outstanding ones: Justice Willis 

Whichard and Chief Justice Henry Frye. Prior to serving on the Court of Appeals and 

Supreme Court, Justice Whichard served in the North Carolina House and Senate.6

While he was a Justice on the Court of Appeals, he participated in cases in which the 

court considered the constitutionality of legislation, including a probation law which 

had been revised several times during his years in the General Assembly. See State 

v. Stanley, 79 N.C. App. 379, 339 S.E.2d 668 (1986). He even authored the court’s 

decision. And while he was a justice on the Supreme Court, Justice Whichard wrote 

6 See Portrait Ceremony of Justice Whichard, 367 N.C. 926-27.   



- 46 - 

an opinion upholding the constitutionality of certain economic development 

incentives by relying on two constitutional amendments from the 1970s, during which 

time he was serving as a legislator. See Maready v. City of Winston-Salem, 342 N.C. 

708, 467 S.E.2d 615 (1996). 

Chief Justice Frye also served in the North Carolina House and Senate before 

becoming a Supreme Court Justice.7 Like Justice Whichard, then-Justice Frye also 

participated in deciding Maready, despite the fact that he had served in the House 

during the 1970s when the General Assembly had passed the constitutional 

amendments Justice Whichard relied on in the case. And then-Justice Frye authored 

the Court’s decision in Black v. Littlejohn, 312 N.C. 626, 325 S.E.2d 469 (1985), in 

which the Court upheld the constitutionality of a statute of limitations provision that 

was enacted during his tenure in the House. See also, e.g., Tetterton v. Long Mfg. Co., 

314 N.C. 44, 332 S.E.2d 67 (1985) (decision authored by then-Justice Frye upholding 

constitutionality of the products liability statute of limitations that was amended 

during his time in the House). Chief Justice Frye and Justice Whichard are strong 

examples refuting amici’s claim that Justice Barringer must recuse from this case. 

Accordingly, amici have failed to “demonstrate objectively that grounds for 

disqualification actually exist.” Lange, 357 N.C. at 649, 588 S.E.2d at 880. The Court 

should not adopt a rule authorizing involuntary recusal—either through a formal 

rulemaking process or through an order entered in this pending case—for all of the 

7 Portrait of Former Chief Justice Henry Frye Dedicated at Supreme Court, N.C.
JUDICIAL BRANCH (Dec. 8, 2015), https://bit.ly/30EzzJs. 
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reasons discussed above. And it certainly should not do so where recusal is 

unnecessary and inappropriate as a substantive matter anyway.8

d. The Specific Procedures Proposed by Plaintiff and its Amici 
Illustrate why a Rule Authorizing Involuntary Recusal Should 
Only Be Adopted, If At All, After Careful Study and a Formal 
Rulemaking Process. 

Plaintiff and its amici all urge this Court to adopt procedures for the 

involuntary recusal of Members of this Court, but they disagree on the specific 

contours of their proposed rules, thereby illustrating the danger of this Court 

adopting these procedures without careful study and a formal rulemaking process. 

Specifically, Plaintiff and its amici generally agree that this Court should adopt 

procedures providing that a challenged justice does not have the final determination 

on his or her own recusal and that decisions regarding recusal are made in writing or 

on the record with detailed reasoning in a form available to the public. See Plaintiff’s 

Br. at 28–30; Judicial Ethics Scholars Amicus Br. at 15–16; Pro. Resp. Profs. Amicus 

Br. at 9–14; Legis. Black Caucus Amicus Br. at 9; Former Chairs Amicus Br. at 14–

19; Brennan Center Amicus Br. at 11–12. Plaintiff and its amici disagree regarding 

8 To the extent this Court agrees with Plaintiff that it has the authority to 
adopt involuntary recusal and insists on applying newly minted rules to this pending 
case, there is no reason why Justices Barringer and Berger should be the only justices 
bearing the brunt of such an unprecedented review. As an alternative prayer to 
denying Plaintiff’s Motion for Disqualification and simply having all seven Justices 
hear this case, this Court should also analyze the impartiality of Justices Earls. As 
Plaintiff’s counsel indicates, upon inquiry of the Clerk’s Office of the North Carolina 
Supreme Court, no Justice had declared his or her intention to recuse. Appellant’s 
Supp. Br. p.3. Defendants, therefore, will formally request this alternative prayer for 
relief through a motion to disqualify Justice Earls should Justices Berger and 
Barringer be forced off this case. 
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whether a challenged justice may decide a motion to recuse in the first instance or 

whether the motion should automatically go to the full court, whether the challenged 

justice may participate in a decision on the motion to recuse before the full court, or 

even whether an entirely independent body should have jurisdiction to determine all 

motions to recuse. See id. Furthermore, Plaintiff and its amici give short shrift or 

entirely fail to discuss critical issues, such as whether fact-finding on motions to 

recuse is warranted; if so, what best practices for conducting that fact-finding the 

Court should adopt (only Plaintiff addresses these issues); and whether or how 

involuntarily recused justices should be replaced (which only the Brennan Center 

addresses). See Plaintiff’s Br. at 28–29 (briefly addressing findings of fact for recusal 

motions); Brennan Center Amicus Br. at 8 (briefly addressing replacing recused 

justices). 

Further illustrating the deep disagreements present among Plaintiff and its 

amici, one amicus brief (incorrectly) contends that North Carolina law already 

contemplates a process by which this Court could involuntarily recuse one of its 

Members, thereby seemingly obviating the need for this Court to adopt specific 

procedures at all. Pro. Resp. Profs. Amicus Br. at 9–14. In fact, the Professors 

(incorrectly) argue that this Court has made a process for involuntary recusal “part 

of the common law of North Carolina.” Id. at 14. These disagreements demonstrate 

the fatal flaws inherent in any effort by this Court to adopt rules governing 

involuntary recusal in an ad hoc manner in the context of this case.  
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CONCLUSION 

For the foregoing reasons, Defendants respectfully submit that the Court 

should continue to follow the Code of Judicial Conduct’s direction that each individual 

Justice must determine for himself or herself whether it is necessary and appropriate 

to recuse. 

Respectfully submitted this 24th day of November, 2021. 
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OPENING REMARKS

and

RECOGNITION OF

JAMES R. SILKENAT

by

CHIEF JUSTICE SARAH PARKER

The Chief Justice welcomed the guests with the following
remarks:

Good morning, Ladies and Gentlemen. I am pleased to welcome
each of you to your Supreme Court on this very special occasion in
which we honor the service on this Court of Associate Justice Willis
P. Whichard.

The presentation of portraits has a long tradition at the Court,
beginning 126 years ago. The first portrait to be presented was that
of Chief Justice Thomas Ruffin on March 5, 1888. Today the Court
takes great pride in continuing this tradition into the 21st century.
For those of you who are not familiar with the Court, the portraits in
the courtroom are those of former Chief Justices, and those in the
hall here on the third floor are of former Associate Justices.

The presentation of Justice Whichard’s portrait today will make
a significant contribution to our portrait collection. This addition
allows us not only to appropriately remember an important part of
our history but also to honor the service of a valued member of our
Court family.

We are pleased to welcome Justice Whichard and his wife Leona,
daughter Jennifer and her husband Steve Ritz, and daughter Ida and
her husband David Silkenat. We also are pleased to welcome grand-
children Georgia, Evelyn, and Cordia Ritz; Chamberlain, Dawson, and
Thessaly Silkenat; and Ida’s in-laws Elizabeth and James Silkenat.

Today we honor a man who has distinguished himself not only as
a jurist on this Court and the Court of Appeals, but also as a lawyer
legislator serving in both Chambers of the General Assembly, as
Dean of the Campbell Law School, and as a scholar. Through his out-
standing record of public service, Justice Whichard has enhanced the
jurisprudence and the legal profession.
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long into the community life of Durham, joining the Durham Jaycees,
leading March of Dimes campaigns, and serving on the Red Cross
board. Two years after joining the law firm, Willis and Leona
Whichard welcomed their first child, Jennifer. Life in Durham was
very full.

Yet somewhere deep in his soul, like the distant horn calls in a
Richard Strauss tone poem, the clarion voices of President Friday
and Chancellor Aycock sounded the leitmotiv of service in a wider
sphere. An appointment to the North Carolina General Statutes Com-
mission in 1969 led the young Durham lawyer, just three years into
his private practice and with every prospect of financial success and
a comfortable career, to offer himself as a candidate for the North
Carolina House of Representatives. With the support of his law firm
(for E.K. Powe had himself served two terms in the legislature in the
1950s), in 1970, at the age of 30, Whichard ran successfully for the
House. Four years later, a seat in the State Senate for a larger
Durham-based district became available, and Whichard was elected
to three successive terms in the upper house.

That Willis Whichard was a superb legislator does not seem to be
in any doubt. A later colleague on the Supreme Court, then an Assis-
tant Attorney General, recalled how draft bills were sent from the
legislature to the Department of Justice for vetting in days before the
General Assembly had its own bill drafting staff. Representative and
Senator Whichard’s bills never required any change whatsoever; they
were perfect from the moment they arrived from Jones Street. He
chaired or served on numerous legislative committees and commis-
sions, including the Senate Committee on Courts of Judicial Districts
and the Judicial Planning Committee of the Governor’s Crime Com-
mission. Among his proudest legislative accomplishments was the
passage of the Coastal Area Management Act of 1974, which provided
for the protection, preservation, orderly development and manage-
ment of North Carolina’s coastal resources, covering the 20 coastal
counties, adjacent ocean waters, the Outer Banks and other barrier
islands, and all the state’s inlets, sounds and estuarine waters. The
act gave policymaking authority to a fifteen-member Coastal
Resources Commission, made up primarily of coastal residents nom-
inated by local governments and appointed by the governor.

Senator Whichard’s legislative service was graced by the addition
to his family of a second daughter, Ida, in 1976.

Towards the end of his third term in the upper house, in Septem-
ber 1980, Senator Whichard was appointed to the North Carolina
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