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STATEMENT OF THE AMICI CURIAE

The Pennsylvania Association of Criminal Defense Lawyers (“PACDL”) is
a professional association of attorneys admitted to practice before the Supreme
Court of Pennsylvania who are actively engaged in providing criminal defense
representation. As Amicus Curiae, PACDL presents the perspective of
experienced criminal defense attorneys who aim to protect and ensure by rule of
law those individual rights guaranteed by the Pennsylvania and U.S. Constitutions.
PACDL’s membership includes more than 900 private criminal defense
practitioners and public defenders throughout the Commonwealth. PACDL works
to achieve justice and dignity for defense lawyers, defendants, and the criminal
justice system itself.

PACDL members represent criminal defendants, many of whom are persons
of color or other minorities who have been the subject of discriminatory practices
and, in that capacity, must ensure that the guarantees of equal protection under the
law and the right to a trial with a reliable verdict are protected.

The Defender Association of Philadelphia is a private, non-profit
corporation which represents a substantial percentage of the criminal defendants in
Philadelphia County at trial, at probation and parole revocation proceedings, and
on appeal. The Association is active in all of the trial and appellate courts, as well

as before the Pennsylvania Board of Probation and Parole. The Association



attempts to insure a high standard of representation and to prevent the abridgment
of constitutional and other legal rights of the citizens of Philadelphia and
Pennsylvania.

PACDL and the Defender Association of Philadelphia address the Court in
this matter because of the need, 35 years after the seminal decision in Batson v.
Kentucky, for this Court to reaffirm the importance of that holding and respond to
and hereafter prevent the pernicious practice of excluding citizens from jury
service not for what they believe but for the color of their skin.

Pursuant to Pa.R.A.P. 531(b)(2), Amici state that no other person or entity

has paid for the preparation of, or authored, this brief in whole or in part.



STATEMENT OF THE CASE

Amici Curiae adopt and incorporate herein the Statement of the Case as
presented by Appellant in his Brief to this Court. Amici emphasize the stark
factual circumstances of this matter:

e Appellant is African-American.

e The Commonwealth, with eight available peremptory strikes, used
seven to exclude African-American prospective jurors and its eighth
to exclude a non-Caucasian prospecﬁve juror.

e The prosecutor acted intentionally in using race as a basis for jury

selection.

Commonwealth v. Edwards, 177 A.3d 963, 972-973 (Pa. Super. 2018).



SUMMARY OF ARGUMENT

The protection of Pennsylvania’s Constitution against twice being placed in
jeopardy is properly invoked when a prosecutor engages in misconduct and “the
conduct of the prosecutor is intentionally undertaken to prejudice the defendant to
the point of the denial of a fair trial.” That standard is unquestionably met when a
prosecutor uses all eight peremptory challenges to remove persons of color—seven
African-Americans and one other non-Caucasian—from the jury pool. The Double
Jeopardy protection must apply for Mr. Edwards and, prospectively, for any person
convicted after a Batson violation that was not remedied at time of trial.

Batson violations are intentional—the Equal Protection guarantee is
breached only when there is invidious discriminatory purpose. Such violations are
also invidious in their impact—jury diversity increases verdict reliability; and they
are invidious in implementation, as intentionality means the prosecutor lied to the
Court, when claiming there was a race-neutral reason for one or more peremptory
challenges.

This combination of intentionality, the diminution of verdict reliability, and
intentional misrepresentation to the trial court, meets the test of “overreaching”—
the prosecutor, as representative of an impartial sovereign, seeking conviction at

the expense of justice.



For these reasons, a bright-line rule barring retrial after a post-sentence
finding of a Batson violation is mandated by this Court’s Double Jeopardy
precedent. Imposition of such a rule will not impede the fair and lawful
prosecution of those who have been accused of crimes. Amici show that, in the
thirty-five years since Batson, there have been 314 reported Batson decisions and
only 23 grants of relief, a rate of fewer than one per year. This is significant, as it
shows that imposing a Double Jeopardy bar in those rare instances where Batson
violations are not remedied at trial will not result in a flood of dismissals.

A bright line rule will also serve as a strong deterrent to this form of
prosecutorial misconduct and further increase vigilance on the part of trial courts in
seeking to prevent race-based peremptory challenges. Deterrence is a recognized
value in enforcing constitutional principles; and, because Batson violations can be
corrected during the jury selection process and thus before jeopardy attaches, there
will be no risk of dismissal when violations are detected and corrected before the
jury is sworn.

Nothing less than a bright-line rule would be effective, as all Batson
violations are over-reaching and pernicious. And at a time when, sadly, implicit
biases are still pervasive in the courts and the criminal law system, it is essential

that this Court implement a rule that not only is commanded by its precedent but



that also demonstrates and gives effect to this Commonwealth’s commitment to

equal justice.



ARGUMENT

BECAUSE A BATSON VIOLATION IS INTENTIONAL, REFLECTS
THAT THE PROSECUTOR IS SEEKING CONVICTION AT THE
EXPENSE OF JUSTICE, AND IMPAIRS THE RIGHT TO
RELIABLE VERDICTS, THE REMEDY FOR SUCH MISCONDUCT
MUST BE THE BARRING OF RETRIAL IN THOSE RARE
INSTANCES WHERE THE EXCLUSION OF RACIAL MINORITIES
FROM A JURY IS NOT REMEDIED AT TRIAL.

This Commonwealth’s constitutional guarantee that no person shall be twice
placed in jeopardy, Pa. Const. Art. I, § 10, applies “when the conduct of the
prosecutor is intentionally undertaken to prejudice the defendant to the point of the
denial of a fair trial.” Commonwealth v. Johnson, 231 A.3d 807, 821-22 (Pa.
2020), quoting Commonwealth v. Smith, 615 A.2d 321, 325 (Pa. 1992). Where a
prosecutor uses every one of the Commonwealth’s eight peremptory strikes to
remove minorities (seven African-Americans and one other non-Caucasian) from
the jury and is found to have done so because of race, there has been conduct
“intentionally undertaken to prejudice the defendant” and “den[y] . . . a fair trial.”
Such is the case for Appellant Derrick Edwards, as no conduct could be more
egregious than the “eight for eight” strikes of the prosecutor, entitling Mr. Edwards
to the Double Jeopardy protection found in Johnson and Smith; and so, too, must

the Double Jeopardy protection apply in any of those rare circumstances that a

Batson violation is found but not remedied before the jury is seated and sworn.



A. Batson as a Fundamental Guarantor of Equal Protection

“[A] defendant is denied equal protection of the laws when tried before a
jury from which members of his or her race have been excluded by the State’s
purposeful conduct.” Powers v. Ohio, 499 U.S. 400, 404 (1991). The right to
equal protection was extended in Batson v. Kentucky, 476 U.S. 79 (1986), to
provide defendants a means to challenge the use of peremptories on the basis of
race. Powers, 499 U.S. at 405. Batson makes clear that Equal Protection is denied
any time there has been even one instance of “purposeful discrimination in
selection of the petit jury . . . on evidence concerning the prosecutor’s exercise of
peremptory challenges at . . . trial.” Batson, 476 U.S. at 96.

B. Pennsylvania’s Double Jeopardy Protection

This Court’s line of cases from Swmith to Johnson makes clear that the
Double Jeopardy protection applies if three criteria are met:
e The conduct at issue must be any form of “serious prosecutorial
misconduct”;
e The conduct must be undertaken “intentionally”! with the purpose of

denying the defendant the constitutional right to a fair trial; and

I Johnson extended the reach of Pennsylvania’s Double Jeopardy protection
to circumstances where the prosecutor’s misconduct is undertaken recklessly or
“with a conscious disregard for a substantial risk” that the accused would be denied
his right to a fair trial. 231 A.3d 826. Because all Batson violations are by their
nature intentional, the alternative “reckless” mens rea is not included here.

8



e The conduct must meet the threshold of “overreaching].]”
Johnson, 231 A.3d at 822; see also Smith, 615 A.2d at 325. The last criterion,
“gverreaching,” is described as “signal[ing] that the judicial process has
fundamentally broken down because it reflects that the prosecutor, as
representative of an impartial sovereign, is seeking conviction at the expense of
justice.” Johnson, 231 A.3d at 824 (citation omitted).

C.  Batson Violations Exemplify “Seeking Conviction at the Expense
of Justice.”

A prosecutor’s “purposeful discrimination” is the kind of intentional conduct
Johnson and Smith prohibit. Intentionally striking potential jurors because of their
race, both on its own terms and due to the consequence of reduced verdict
reliability, as detailed below, seeks “conviction at the expense of justice.”

A second aspect of a Batson violation confirms that it meets the
Smith/Johnson Double Jeopardy threshold. Batson violations are predicated on a
finding of purposeful discrimination. Foster v. Chatman, 136 S. Ct. 1737, 1747-48
(2016) (confirming that Batson violations are found only when there is “purposeful
discrimination” and reaffirming that Equal Protection violations may be found only
when there is “invidious discriminatory purpose . . .”). By definition, this means
that the prosecutor’s claimed race-neutral justification for the strike or strikes is

false. Offering an untrue rationale to a trial court—especially one derived from a



discriminatory intent—is “overreaching” and is a paradigmatic case of acting “at
the expense of justice.”

D. Batson as Fundamental to a Fair Trial.

Batson is fundamental to the right to a fair trial because diverse juries
enhance and indeed may ensure verdict reliability. As early as 1973, well before
Batson was decided, this general principle was recognized:

When any large and identifiable segment of the

community is excluded from jury service, the effect

is to remove from the jury room qualities of human

nature and varieties of human experience, the range

of which is unknown and perhaps unknowable. . . .

[T]ts exclusion deprives the jury of a perspective on

human events that may have unsuspected importance

in any case that may be presented.
Peters v. Kiff, 407 U.S. 493, 503-504 (1972) (Marshall, J., opinion announcing
judgment of the Court, joined by Douglas and Stewart, JJ.). As the Court affirmed
in Miller-El v. Dretke, 545 U.S. 231, 238 (2005), racial discrimination in jury
selection “casts doubt” over the entire legal process, permits prejudices to cloud
judgment, and compromises the right of trial by impartial jury.

Other states’ highest courts agree that a Batson violation undermines verdict
reliability. One court concluded succinctly, “diversity begets impartiality.” State

v. LaMere, 2 P.3d 204, 212 (Mont. 2000); see also State v. Saintcalle, 309 P.3d

326, 337 (Wash. 2013) (“more diverse juries result in fairer trials”).
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That which courts have intuited has been borne out by social science
research. Diverse juries deliberate longer and more thoroughly and, as a result,
generate verdicts of greater reliability. As a 2019 survey of research concludes,
““diversity among jurors has a positive influence on the quality of jury deliberations
and verdict fairness.” Margaret Bull Kovera, Racial Disparities in the Criminal
Justice System. Prevalence, Causes, and a Search for Solutions, JOURNAL OF

SOCIAL ISSUES, Oct. 31, 2019, available at https:/doi.org/10.1111/josi. 12355 (last

visited Apr. 7,2021).2

The most-cited research on this point is Samuel R. Sommers, On Racial
Diversity and Group Decision Making: Identifying Multiple Effects of Racial
Composition on Jury Deliberations, 90 JOURNAL OF PERSONALITY AND SOCIAL
PSYCHOLOGY, 597-612 (2006). Of particular note is Sommers’ finding that:

[h]eterogeneous groups deliberated longer and
considered a wider range of information than did
homogeneous groups. However, these differences did
not simply result from Black participants adding
unique perspectives to the discussions. Rather, White
participants were largely responsible for the influence
of racial composition, as they raised more case facts,
made fewer factual errors, and were more amenable to
discussion of race-related issues when they were
members of a diverse group.

2 This correlates with other research which demonstrates that “jurors mak[e]
harsher judgments about defendants from different racial or ethnic groups (ie.,
outgroup members) or, conversely, more favorable judgments for defendants from
the same racial or ethnic group . .. .” Jennifer S. Hunt, Race, Ethnicity, and
Culture in Jury Decision Making, 11 ANNUAL REV. LAW Soc. ScI. 269-88 (2015).

11



Id. at 606.

One other finding has special significance: “[D]iverse groups made fewer
factual errors than all-White groups [and] inaccuracies were more likely to be
corrected in diverse groups.” Id. at 608. A Batson violation—a deliberate attack
on jury diversity—therefore meets the second criterion of the Smith/Johnson cases:
it is an act that occurs with the purpose of denying the defendant his constitutional
right to a fair trial.

E. The Remedy of Double Jeopardy Dismissal Is Fair and
Proportionate.

Because of the intentional nature of all Batson violations, each time such
conduct occurs it meets the threshold of egregious action and prosecutorial
overreaching. Amici show here that precluding retrial after a prosecutor has been
found to have deliberately excluded potential jurors because of their race is
proportionate even in light of the legitimate interests of the Commonwealth to
bring those who have committed crimes to justice. Such a rule will demonstrably
affect only a minuscule number of cases; its approval will encourage trial courts to
be vigilant during jury selection and deter prosecutors from such misconduct; and
because jeopardy does not attach until affer a jury is fully seated and sworn,
redressing Batson violations during the voir dire process will mean that the remedy

will be necessary only in the rarest of circumstances when an appellate court

12



concludes that there has been intentional discrimination that was not remedied at
trial.

That such instances will be rare indeed is proved by the history of race-based
jury challenges in this Commonwealth. April 30 of this year will mark the 35th
anniversary of Batson. In that time, as is detailed in Appendix “A,” there were a
total of 314 post-trial Batson challenges reported in this Commonwealth, fewer
than ten per year. And of those, only 23 were successful, an average of under 0.66
per year. In Johnson, this Court expressed concern that a Double Jeopardy
dismissal should not be used excessively because offset against “the defendant's
interest in a fair trial [is] society’s interest in bringing criminals to justice.” 231

A.3d at 822. Even if the current rate of initially-unremedied Batson violations

3 A search was conducted in the Westlaw database for every decision from
the Pennsylvania Supreme Court, Pennsylvania Superior Court and Pennsylvania’s
Courts of Common Pleas that cited to Batson v. Kentucky, even if Batson was
mentioned solely to describe the history of the case. Every case identified in that
search—be it one involving post-trial motions, direct appeal, or PCRA—was then
counted and catalogued for its procedural posture and outcome.

4 There were 278 cases involving Batson claims that were unsuccessful:
215 were dismissed due to lack of merit; 69 had been waived; 15 were
characterized as Batson claims but were actually something else; 6 were
withdrawn; and 8 cases referenced Batson claims, but failed to elaborate on the
claim in the final disposition. Of these 278 unsuccessful Batson claims, 22 claims
were dismissed for more than one reason. Overlapping reasons included the claim
being both waived and meritless, the claim being waived but used incorrectly, or
the claim being meritless and used incorrectly.

13



were to double this would mean that in the next 35 years a total of 46 cases would
be dismissed, or 1.3 cases per year out of tens of thousands of cases brought
annually in this Commonwealth. “[S]ociety’s interest in bringing criminals to
justice” will be fully protected.

But even these dismissals would be unlikely to occur if the bright line
remedy of a Double Jeopardy bar were applied. Such a rule would have
tremendous deterrent effect, causing prosecutors to think twice before using race as
a factor in jury selection. Judges would be incentivized to be more vigilant in
scrutinizing Batson challenges; and because such errors can be remedied before a
jury is sworn, jeopardy would not have attached, the Batson error would have been
cured, and dismissal after appeal would not be an available remedy.

Deterrence is a recognized value in Constitutional jurisprudence and in
determining remedies after repeated violations have occurred, especially where
there is “willfulness and prejudice[.]” Government of the Virgin Islands v. Fahie,

419 F.3d 249, 254 (3d Cir. 2005).° “Deliberate misconduct is targeted for extra

5 Deterrence is also an appropriate consideration under a court’s supervisory
power which can be used “to deter future illegal conduct.” United States v.
Chapman, 524 F.3d 1073, 1085 (9th Cir. 2008) (citation omitted); United States v.
Simpson, 927 F.2d 1088, 1090 (9th Cir. 1991) (same); see also United States v.
Serubo, 604 F.2d 807, 817 (3d Cir. 1979) (“[DJismissal of the indictment may be
proper even where no actual prejudice has been shown, if there is evidence that the
challenged activity was something other than an isolated incident unmotivated by

14



deterrence because we expect willful misbehavior to be the most effectively
deterred by enhanced penalties.” Id. at 255 (citation omitted); see also
Commonwealth v. Merry, 904 N.E.2d 413, 424 (Mass. 2009) (“where the
prosecutor’s conduct is otherwise so egregious . . . dismissal is warranted to deter
similar future misconduct”) (citations omitted).

“[TThe remedy a state court chooses to provide its citizens for violations of
the Federal Constitution is primarily a question of state law.” Danforth v.
Minnesota, 552 U.S. 264, 288 (2008). With a history of race-based jury selection
spanning the 35 years of Batson’s applicability, continuing practices with roots
going back more than a century before that, deterrence is needed.

F. The Continuing Impact of Racism and Implicit Bias Warrants
This Court Taking Action.

Mr. Edwards’ claim did not arise in a vacuum. Sadly, issues of race, racist
belief, implicit bias and disparate impact continue to plague the criminal justice
system, affecting its outcomes and influencing perceptions regarding its legitimacy
and independence. Applying the Double Jeopardy bar to post-trial reversals for

violations of Batson would demonstrate, in a profound way, Pennsylvania’s

sinister ends, or that the type of misconduct challenged has become ‘entrenched
and flagrant’ in the circuit.”).

15



commitment to deterring and preventing the continued intrusion of racial inequity
and discrimination into its system of justice.

A report on equity, diversity and inclusion in the Philadelphia court system
released in July 2020 found “a culture of nepotism, mistrust, and racial tension that
is constantly brewing—and occasionally bubbling to the surface” and a “troubling
pattern of racial resentment among some white staff and judges.”® A sizable
portion of judges and court staff—22% and 17%, respectively—reported
experiencing discrimination in some form at work.” Black female judges, in
particular, noted significant experiences of bias and exclusion.® More than half of
the judges who participated (55%) expressed discomfort discussing race and
racism at work.? The report concluded that, “[i]n a court system, a lack of support

for [equity-related] conversations can foster a culture of implicit and explicit bias. .

2210

6 Center for Urban and Racial Equity, First Judicial District of
Pennsylvania Equity Organizational Assessment Report, July 2019, ati1 & 44,
https://www.documentcloud.org/documents/6983680-First-Judicial-District-of-PA-
Equity.html#document/p1 (last visited Apr. 7, 2021).

7 Id. atv, 33-34.
8 Id ati-ii, 15, 20.
° Id. atvi, 37.

1014 at 17, 44.
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The study reported a troubling belief among some white judges and staff that
institutional and structural racism are not significant factors in modern society.!!
The report also found a pattern of racial resentment among some white judges and
staff who complained about what they perceived as reverse racism and who shared
their view that reverse racism is as significant as racism against people of color.?

Similar concerns were voiced at a February 2021 public hearing convened
by the Pennsylvania Senate and House Democratic Party Committees to discuss
racial and gender bias in courts across the Commonwealth.!? Black attorneys
testified to their own experiences of racial discrimination in the courtroom.'*

Egregious examples of overt racism continue to be reported. In 2020, a
Common Pleas Court judge from Allegheny County was sanctioned for racist
remarks concerning litigants who appeared before him, including on one occasion

berating an assistant district attorney for not removing a black woman whom he

1 Id. at 44.
2 1d ati,v,33.
13 p4 Senate & House Democrats Join PA Legislative Black Caucus for

Hearing on Racial and Gender Bias in the Courts, https://pasenate.com/hearing-
on-racial-and-gender-bias-in-the-courts/ (last visited Apr. 7, 2021).

14 Id

17



referred to as “Aunt Jemima” from the jury panel in a criminal case.”” A
Philadelphia County court employee was fired last year after tearing down “Black
Lives Matter” signs and declaring that black lives do not matter to him.!® The
report on the Philadelphia court system published in 2020 included a complaint by
a female African American judge that she was the subject of a racist and sexist
threat that appeared to come from a fellow judge or court staff member.!” While
not representative, these isolated incidents are nonetheless cause for concern.

A recent study revealed that implicit bias is also prevalent among and

impactful on the judiciary.’® The study concluded that judges harbor many of the

15 Mick Stinelli, Former judge Mark Tranquilli sanctioned by state’s Court
of Judicial Discipline Nov. 19, 2020), https://www.post-gazette.com/news/crime-
courts/2020/11/19/pittsburgh-allegheny-county-judge-mark-tranquilli-sanctions-
court-discipline-racist-statements-misconduct/stories/202011180142 (last visited
Apr. 7,2021).

16 Lauren del Valle, Philadelphia court supervisor fired after video shows
him tearing down signs and saying black lives don’t matter (June 16, 2020),
https://www.cnn.com/2020/06/16/us/philadelphia-court-supervisors-black-lives-
matter-signs/index.html (last visited Apr. 7, 2021).

17 | aura McCrystal, City Council criticizes Philly courts for inaction on
systemic racism (Dec. 7, 2020),
https://www.inquirer.com/news/philadelphia/philly—courts-racism-karen-simmons-
roxanne-covington-20201207 html (last visited Apr. 7, 2021).

18 Bernice P. Donald, Jeffrey Rachlinski and Andrew J. Wistrich, Getting
Explicit About Implicit Bias, JUDICATURE, Vol. 104 No. 3 (Fall/Winter 2020-2021),

18



same implicit associations as most American adults. For example, using the
implicit association test, the study found that 80 percent of white judges more
strongly associated black faces with negative words and white faces with positive
words. Black judges expressed a more complex pattern, with some judges showing
the same white-good/black-bad association as white judges, but an equal number
showing the opposite preference. These results suggest that judges are no different
than most adults in the United States."

And all of this is in the context of a judicial and prosecutorial system that to
many may appear to be not representative of the population as a whole.® All of
the 67 district attorneys in Pennsylvania in 2021 are white.2! In fact, prosecutors

throughout the United States are predominantly white.?? According to a report

https://judicature.duke.edu/articles/getting-explicit-about-implicit-bias/ (last visited
Apr. 7,2021).

¥ 1.

20 Alicia Bannon and Janna Adelstein, State Supreme Court Diversity-
February 2020 Update, https://www.brennancenter.org/our-work/research-
reports/state-supreme-court-diversity-february-2020-update (last visited Apr. 7,
2021).

21 This conclusion is derived from visual review of biographical data
published at https://www.pdaa.org/da-directory/ (last visited Apr. 7, 2021).

22 gmerica’s Prosecutor Problem, http://interactive.fusion.net/how-to-rig-
an-election/district-attorney-race.html (last visited Apr. 7, 2021).
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published in 2015, more than 90% of prosecutors are white even though white men
and women make up only approximately 60% of the population.”

The justice system disproportionately punishes minorities. In Pennsylvania,
black people are almost nine times more likely than white people to be
incarcerated.?* Disproportionality breeds distrust. A 2016 survey conducted on
behalf of the National Center for State Courts found that a majority of the African
Americans who participated in the survey (56%) felt that an African American
defendant would suffer bias at the hands of a white judge, while 30 percent of
white participants felt the same way.?’

Context matters. Mr. Edwards is entitled to the protection of this
Commonwealth’s Double Jeopardy protection for the reasons detailed above; and
s0 too are those who hereafter suffer intentional discrimination in jury selection.

The persistence of bias in the adjudicative process is an added reason to declare

23 Id., citing 2014 report by San Francisco-based non-profit Women Donors
Network.

24 The Sentencing Project, State-By-State Data,
https://www.sentencingproject.org/the-facts/#map (last visited Apr. 7, 2021).

25 Gerstein Bocian Agne Strategies, Annual National Tracking Survey
Analysis (Dec. 12, 2016),
https://www.ncsc.org/__data/assets/pdf file/0018/16128/sosc_2016_survey_analys
is.pdf (last visited Apr. 7, 2021).

20



this remedy as that ensured by law. It is time for this Court to declare a strong

remedy when prosecutors engage in purposeful discrimination in jury selection.

CONCLUSION

A Batson violation, by its nature, is an act of intentional discrimination
against prospective jurors and an attack on the fundamental right to a jury that
deliberates carefully and impartially. It ranks among the most serious forms of
prosecutorial misconduct, and it clearly constitutes the type of “overreaching” this
Court has deemed eligible for Double Jeopardy protection. Accordingly, for the
reasons contained herein, Amici request this Court to bar retrial of Mr. Edwards
and declare that any Batson violation not corrected at trial will hereafter preclude a

retrial.
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