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APPELLANT’S OPENING BRIEF

I. INTRODUCTION

In prior briefing, Scott Patterson argued that his postconviction claims
should be considered despite the State’s arguments they were untimely. First,
he presented several arguments why the court should reach the merits of his
claims, even under the statute of limitations in the Postconviction Remedies
Act (PCRA). But if the claims really were untimely under the PCRA, he
argued they should be heard under the Utah courts’ extraordinary writ power.

This Court has ordered supplemental briefing on the constitutional
argument. The briefing order directs the parties to address a variety of
questions, but the core issues are these: what is the breadth of the Utah courts’
writ power, and what power does the Legislature have to regulate it?

Mr. Patterson shows below that the courts’ writ power includes the
power to grant postconviction relief. That power was granted at Utah’s
founding and was reaffirmed in the 1984 amendments to the Judicial Article.

Mr. Patterson also shows below that the Legislature’s power to regulate
the writ power is minimal. At Utah’s founding, the Legislature exercised the
power to create rules of procedure, which allowed it some control in how the
courts used the extraordinary writs. Over the years, the power to create rules
was gradually shifted to this Court. In 1984, that shift was constitutionalized,
and now this Court has the power to promulgate rules of procedure, subject to

the Legislature’s power to amend by supermajority. Because the PCRA cannot



be considered an exercise of the Legislature’s rulemaking authority, it does not

limit the courts’ ability to grant postconviction relief via their writ powers.

II. ARGUMENT

A. The 1984 revisions to the Judicial Article provide Utah courts with
the power to grant postconviction relief.

It response to Mr. Patterson’s argument that Utah courts have the power
to grant postconviction relief through their writ power, the supplemental
briefing order asks a series of questions that seek to elucidate that position.
While all facets of those questions are important, one key question guides the
resolution of the rest: whether this Court should focus its analysis on the
understanding of the courts’ writ power in 1984 or 1896.!

The answer 1s simple. The focus must be on the 1984 understanding.
While undoubtedly relevant, the 1896 writ provisions are no longer in effect.
The 1984 amendments are now the governing law.

That leads to the next question: what was the impact of the 1984
amendments? The historical record answers that when the people of Utah
ratified the 1984 amendments on the courts’ writ power, they understood them

to ratify the status quo. And, further answering this Court’s questions, Mr.

! Although the supplemental briefing order focuses on #his Court’s writ
power, Mr. Patterson’s analysis extends to the power held by the district courts
and the other, statutory courts, as all have been granted the same writ power.
Compare Utah Const. art. VIII, sec. 3 & 5 with Utah Code § 78 A-4-103(1)
(granting extraordinary writ powers to Court of Appeals); Utah Code §78A-7-
105(4) (same to justice courts); see also Utah Code § 78 A-6-102(3) (declaring
juvenile courts as equal in status with district courts).
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Patterson can demonstrate that by 1984, Utah courts had long been granting
postconviction relief under the authority of their writ power. Moreover, such
use of the writ power was consistent with the original grant of writ power in

1896 constitution.

I The 1984 Judicial Article amendments aimed to preserve the courts’
writ powers.

Prior to 1984, the Judicial Article saw little change, other than a little
tinkering in the 1940s and the 1960s. But a confluence of factors in 1970s and
early 1980s led to a push for a complete overhaul of the Judicial Article.

One factor that led to the amendment push was the “alarming growth in
the Supreme Court caseload.” Cheryll L. May, Utah Judicial Counsel History at
15 (Mar. 1998). Efforts to create an intermediary appellate court were
confounded by the constitution’s guarantee that “[flrom all final judgments of
the District Courts, there shall be a right of appeal to the Supreme Court.”
Utah Const. art. VIII, sec. 9 (1896). Another factor was the fragmented nature
of the courts that prevented system-wide administration. Rather than one
person or body having authority over the whole court system, there was instead
a “hydra-headed system” of leadership. See Utah Judicial Counsel History at 15.
Another push came from fights between the executive and legislative branches
on how judges should be selected. See Matheson v. Ferry, 641 P.2d 674 (Utah
1982); Matheson v. Ferry, 657 P.2d 240 (Utah 1982) (per curiam).

Because of these and other issues, the Constitutional Revision
Commission (CRC) undertook a comprehensive review of the Judicial Article

so that these problems could be addressed. 1984 CRC Report at 15-17. In
3



proposing changes, one of the CRC’s primary objectives was “to articulate the
role of the judiciary as a co-equal branch of government within the historical
framework of the system of checks and balances.” CRC Report at 15.
Ultimately the CRC recommended a completely new Judicial Article.
Some sections were tossed out as unnecessary, others looked little they did
before, and new provisions were created from scratch. See Addendum B, CRC
Report at 1941 (providing a comparative and section-by-section analysis).
But for the provisions delineating the courts’ writ power, the only change
was terminology. Decades before 1984, court rules had simplified the use of
the extraordinary writs, abolishing the need for special pleadings. Instead, a
petitioner needed only to ask for relief by extraordinary writ. “[N]evertheless
the remedy remains the same as when names were important.” See State v.
Ruggeri, 429 P.2d 969, 970 (Utah 1967) (discussing former URCP 65B). With
the 1984 amendments, this “simplification of the writ process” was
constitutionalized. See State v. Barrett, 2005 UT 88, 9 10, 127 P.3d 682. The
CRC report explained the change this way: “The original jurisdiction to issue
extraordinary writs has been retained, but is written in more general language
than that found in the present [1896] provision.” CRC Report at 26. A similar
change was recommended for the article covering district courts. Id. at 28.
These changes were not controversial. The Legislature did not alter the
CRC’s recommendations in the joint resolution that sent the proposed
amendments to the people of Utah for ratification. See Judicial Article
Revision, 1984 Utah Laws 2d spec. sess. 268, 269 (“S.J.R. 1, passed March 27,

1984). There was similar quiet on the issue in the voter information pamphlet.
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The subject of writs, extraordinary or otherwise, was not mentioned in the
impartial analysis section, nor in the arguments for or against the revision. See
1984 Utah Voter Information Pamphlet at 14-20.

Consistent with the CRC’s description of the change, and consistent with
prior practice under court rules, this Court has repeatedly explained that the
1984 amendments did not affect its power to issue “the specific writs
mentioned in the original version of Article VIIL.” Petersen v. Utah Bd. of
Pardons, 907 P.2d 1148, 1152 (Utah 1995); accord Barrett, 2005 UT 88, 910-11;
Renn v. Utah State Bd. of Pardons, 904 P.2d 677, 682 (Utah 1995); Hurst v. Cook,
777 P.2d 1029, 1033 (Utah 1989); Heninger v. Ninth Cir. Ct., State of Utah,
Washington County, 739 P.2d 1108, 1110 (Utah 1987).

2. The 1896 Constitution provided courts with the power to grant
postconviction relief from convictions and sentences.

Because the 1984 amendments did not alter the courts’ writ powers,
those powers must be at least as extensive as they were under the original
provisions in the 1896 Constitution. The original provisions serve as a baseline.

While the text of the 1896 Constitution explicitly gave the courts habeas
power, it did not define the breadth of that power. So, to resolve the issue, it is
necessary to look at the “original meaning” of that grant of power. See Neese v.
Utah Bd. of Pardons and Parole, 2017 UT 89, 467, 416 P.3d 663. And to
determine original meaning, it is necessary to ask “what principles a fluent
speaker of the framers’ English would have understood a particular

constitutional provision to embody.” Id. at §96.



To determine the original meaning of the Utah Constitution, we must
determine how the Utahns would have understood its provisions when they
were asked to vote for its ratification. As in 1984, the grant of habeas power
and writ power generally was not controversial or even remarkable.
Consequently, there are no debates or such that reveal what the public
understanding was at the time. Instead, we must look to how the habeas power
was used prior to 1896 to see how its use informed the public understanding.
Cf. Waite v. Utah Labor Commission, 2017 UT 86, 4464-85, 416 P.3d 635 (Lee, J.,
concurring) (surveying how the Open Courts Clause was used in other state
constitutions to determine original meaning). That view shows that the original

meaning of the habeas power included the power to grant postconviction relief.

a. Pre-ratification evidence of original meaning

As an initial matter, many Utahns who settled the territory would have
arrived with broad conception of the habeas power. Before Mormons came to
Utah, the Church of Jesus Christ of Latter-day Saints was headquartered in
Nauvoo, Illinois. John S. Dinger, “Joseph Smith and the Development of
Habeas Corpus in Nauvoo, 1841-44,” 36 Journal of Mormon History 136-38
(2010). When the Illinois legislature charted the city in 1840, it included a
then-unusual provision: it gave the municipal court the power to issue writs of
habeas corpus. Id. at 138—41. Based on that grant of power, the city council of
Nauvoo passed habeas corpus ordinances that allowed the city’s municipal
court “to review not only the legality of the arresting writ but the underlying

crime for which the arrest was made regardless of the state in which it



happened.” Id.at 136. This meant the municipal court could use its habeas
power not only to ensure that an arrest warrant was procedurally proper, but it
could also try the crime itself before allowing the warrant to be executed. Id. at
146—47. This power to review the legality of an accusation before the case was
even tried was unprecedented for the time, and its existence in Nauvoo
supports the view that early Utahns would have understood habeas authority
as asking more than just whether a court had jurisdiction.

At Utah’s founding, the public understanding of the habeas power also
was informed by how habeas was used in other states. In some states, Utahns
saw the habeas power successfully used in the postconviction setting. For
example, in one Nevada case, a petitioner was granted relief from his
conviction because the tax law he violated was invalid. The Supreme Court of
Nevada ruled in his favor despite objections that it was improper to consider
the petitioner’s claim under habeas. See Ex parte Rosenblatt, 14 P. 298, 298-99
(Nev. 1887). Similarly, the Supreme Court of California granted habeas relief
to a petitioner who had been convicted of violating a city ordinance. It
concluded that habeas relief was appropriate because, in its interpretation of
the ordinance, “the petitioner was tried and sentenced to be punished for the
commission of an act which is and under the existing laws can be no crime.”
See Ex parte Kearny, 55 Cal. 212, 225-29 (1880).

As described in Mr. Patterson’s prior briefing, the greatest indicator of
how early Utahns would have understood the habeas power comes through the
way it was used to vindicate the constitutional rights of Lorenzo Snow, a

prominent leader (and later President) of the Church of Jesus Christ of Latter-
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day Saints. To appreciate the significance of his case, it is first necessary to
review Utah’s territorial history.

After Utah was made a territory, Congress made ever-increasing efforts
to eradicate polygamy. The first push came with the Morrill Act, which made it
an offense punishable by up to five years’ imprisonment to “marry any other
person, whether married or single, in a Territory of the United States.” Morrill
Act, ch. 126, 12 Stat. 501 (1862); Edwin Firmage and Richard Mangrum, Zion
in the Courts, 131 (Univ. Ill. Press 2001) [hereinafter “Zion in the Courts”’]. But
the law was difficult to enforce. For one thing, the Utah territory, like the
territories around it, did not keep marriage records. Zion in the Courts, 149.
More significantly, “Mormon weddings were often performed in temples or the
Endowment House, which were open only to faithful Mormons,” so willing
witnesses were hard to find. Id. Altogether these conditions made it difficult to
prosecute polygamist marriages. Id. at 160.

In response to these troubles, Congress passed the Edmunds Act, which
created the new offense of “unlawful cohabitation.” Id. at 161; Edmunds Act,
ch. 47, 22 Stat. 31, §3 (1882). This created a new misdemeanor, punishable by
up to six months in prison, that prohibited “cohabit[ing] with more than one
woman.” Id. This statute eliminated the need to prove that sexual intercourse
had occurred or even that some marriage ceremony had occurred. It was
enough that a man had been “living and dwelling with more than one woman
as if they were married.” United State v. Cannon, 7 P. 369, 374-75 (Utah 1885).

While the new offense was easier to prosecute, the six-month penalty did

not have much bite. But that did not stop creative prosecutors. To increase a
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defendant’s punishment, prosecutors would bring a separate charge of
cohabitation for discrete time periods, e.g., charging a defendant separately for
each year, month, or even each day in violation. Zion in the Courts, 178-79.

The first test case for this charging practice came in the prosecution of
Lorenzo Snow. In December 1885, he was charged in three separate
indictments with unlawful cohabitation with the same women—one charge for
the year 1883, another for 1884, and one for 1885. He was first tried on the
1885 charge and convicted. At his second trial, for the charge covering 1884, he
argued that his prior conviction barred further prosecution. The district court
rejected his defense in that trial and again at his third trial for the charge
covering 1883. Zion in the Courts, 179.

Mr. Snow appealed all three convictions. See United States v. Snow, 9 P.
501 (Utah 1886); 9 P. 686 (Utah 1886); 9 P. 697 (Utah 1886). Only the second
appeal discusses his prior-conviction defense. This Court’s territorial
predecessor recognized the issue as “probably the most important in the case”
but believed there was not “an abundance of authority either for or against”
Mr. Snow’s contention that he was improperly charged. Snow, 9 P. at 693.
Ultimately, though, it was persuaded that the separate charges were permissible
and upheld the convictions. Id. at 696.

Mr. Snow appealed to the U.S. Supreme Court, but his request was
denied. Under the statutes then in effect, Congress had not granted the
Supreme Court jurisdiction to review criminal proceedings by appeal or writ of
error. And for that reason, Mr. Snow’s writs of error were dismissed. Snow v.

United States, 118 U.S. 346, 347-54 (1886). In the course of the decision,
9



though, the Court twice mentioned that it could consider an appeal of decision
denying habeas relief. Id. at 348-49.

Taking the hint, Mr. Snow’s next move was to seek relief via habeas. On
October 22, 1886, his attorney, Franklin S. Richards,? filed his petition in the
territorial court. It alleged that Mr. Snow was “being punished twice for one
and same offense,” and asked to be released on that ground. “Petition of
Habeas Corpus,” Deseret Evening News (Oct. 22, 1886). The territorial district
denied the petition. “Writ Denied,” Deseret News (Oct. 27, 1886).

Mr. Snow appealed the denial to the U.S. Supreme Court. Ex parte Snow,
120 U.S. 274, 280 (1887). On appeal, the government argued that Mr. Snow
was not entitled to relief in habeas proceedings because he was not raising
jurisdictional issues but issues of statutory interpretation. Id. at 281.

The Supreme Court rejected this argument. Jumping to the heart of the
matter, it determined the territorial supreme court had incorrectly interpreted
the cohabitation statute: it defined a continuing offense, not one that could be
divided up arbitrarily. Id. at 281-85. Based on this interpretation of the statute,
the Supreme Court concluded the district court in the criminal proceeding had
“no jurisdiction to inflict a punishment” for duplicitous charges. Id. at 285. The
conviction and sentence were “illegal,” and it was proper to give Mr. Snow

habeas relief. Id. at 285-87. Though framed as a ruling of jurisdiction, the Snow

2 More details about Mr. Richard’s background and his participation in
Mr. Snow’s case is available in this article: Ken Driggs, “‘Lawyers of Their
Own to Defend Them’: The Legal Career of Franklin Snyder Richards,” 21
Journal of Mormon History 84 (1995).
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decision is readily seen as a ruling based on the constitutional prohibition
against double jeopardy.

This broad view of habeas was confirmed in another Utah case that
came to the U.S. Supreme Court two years later. That case, Ex parte Nielson,
again involved the propriety of multiple charges. After the Snow decision,
prosecutors could charge cohabitation only once, so instead they charged the
defendant Hans Nielson with cohabitation and adultery. Ex parte Nielson, 131
U.S. 176, 176-77 (1889). He was tried on the cohabitation charge first, and
pleaded guilty. When he was arraigned on the adultery charge, he entered a
plea of former conviction, arguing that the cohabitation and adultery charges
were “one and the same offense and not divisible.” Id. at 177-78. The
prosecutor demurred to the plea, which the district court sustained.

Mr. Nielson was subsequently convicted and sentenced to additional
imprisonment. Id. at 178.

Mr. Nielson did not appeal at all. Instead, within days of sentencing, he
filed a habeas petition arguing that “he was being punished twice for one and
the same offense,” so “the court had no jurisdiction to pass judgment against
him upon more than one of the indictments.” Id. When the district court
denied his petition, he appealed to the U.S. Supreme Court. Id.

The Supreme Court again rejected the government’s argument that it
was improper to grant habeas relief based on Mr. Nielson’s arguments. While
the Court acknowledged that habeas could not serve the role of an appeal, that
did not mean that all claims were barred. By then, the Court had already held

that a statute’s constitutionality could be challenged on collateral review
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because if a statute was unconstitutional, it would deprive a court of
jurisdiction to hear a charge under the statute. Id. at 182—-83 (citing Ex parte

Coy, 127 U. S. 731 (1888)). From this, the Supreme Court reasoned:

It 1s difficult to see why a conviction and punishment under
an unconstitutional law 1s more violative of a person’s
constitutional rights than an unconstitutional conviction
and punishment under a valid law. In the first case, it is
true, the court has no authority to take cognizance of the
case; but in the other it has 7o authority to render judgment
against the defendant.

Id. at 183-84 (emphasis added). In light of its later conclusion that the two
crimes were one and the same offense, the Supreme Court held that Mr.
Nielson’s sentence on the adultery conviction “was beyond the jurisdiction of
the court, because it was against an express provision of the constitution which
bounds and limits all jurisdiction.” Id. at 185.

As with Snow, Nielson was nominally decided as a matter of jurisdiction.
But to the general public, the understanding was the same: habeas corpus
allowed courts to grant postconviction relief based on constitutional defects.
Consistent with that understanding, a respected treatise on jurisdiction from

this period declared:

[I]f the defendant being placed on trial was denied the right
of counsel guarantied him by the constitution there is no
rightful conviction for he has had no trial and the
conviction only follows a trial. So if a defendant was
refused a subpoena for witnesses in his favor or refused the
right of having the indictment read to him or any
constitutional immunity the sentence is void. Such
immunities are part of the mode of trial and their refusal
goes to the power of the court as much as if sentenced without
being indicted at all.
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BROWN ON JURISDICTION, §103 (“When judgment is void and when voidable”)
(pp. 280-81) (1891) (emphasis added).’

In cannot be doubted that these two cases left an impression on the
people of Utah. As the case made its way to the U.S. Supreme Court, article
after article followed. The Deseret News criticized the district court for failing
to issue the writ at all, even if just to deny it. It worried that this might frustrate
review by the Supreme Court. “Another Judicial Straw,” Deseret News (Nov. 3,
1886).* A later editorial in the Deseret Evening News advised readers that they
must exercise “a little more patience” as they waited for the Supreme Court to
hear the appeal. “The Snow Habeas Corpus Case,” Deseret Evening News (Nov.
26, 1886). When Mr. Snow’s attorney, F. S. Richards, left Utah to argue the
case, it was reported. “A Very Important Case,” Deseret Evening News, (Dec. 27,
1886). And after the case was argued, the Deseret Evening News provided a
lengthy discussion of the argument itself. “Law and Logic: Arguments in the
Case of Lorenzo Snow,” Deseret Evening News (January 29, 1887).

Once the case was decided, news of it made it into every newspaper. A

short discussion of the result was announced on the day the decision it was

3 A scan of the treatise is available at
https://books.google.com/books?id=E5gEAAAAYAAJ. The second edition
of this treatise was issued in 1901. It gives the same view on habeas and
jurisdiction. See BROWN ON JURISDICTION, §103 (pp. 378-79) (1901), available at
https://books.google.com/books?1id=nKYzAQAAMAAJ. This Court
frequently relied on this treatise. See, e.g., State v. Morgan, 140 P. 218, 220 (Utah
1914); Snyder v. Pike, 83 P. 692, 694 (Utah 1905).

* The historical articles are in Addendum A in chronological order.
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issued. “Reversed!,” Deseret Evening News (Feb. 7, 1887); “The Decision,” Ogden
Herald, (Feb. 7, 1887). The next day just about every paper discussed it. See
“The Great Topic,” Ogden Herald (Feb. 8, 1887); “A Paralyzer,” Salt Lake Herald-
Republican (Feb. 8, 1887); “The Snow Case,” Salt Lake Democrat (Feb. 8, 1887);
“The Snow Decision,” Salt Lake Tribune (Feb. 8, 1887). Further discussion of
the decision and its consequences followed in the weeks after. See, e.g.,
“Releasing the Cohabs,” Salt Lake Tribune (Feb. 10, 1887);> “The Last Assault
on Mr. Dickson,” Salt Lake Tribune (Feb. 12, 1887); “In the Snow Case,” Salt
Lake Herald-Republican (Feb. 13, 1887); “The Scope of the Decision,” Deseret
News (Feb. 16, 1887). Eventually, papers printed the Supreme Court’s decision
in full. See, e.g., “The Snow Case,” Salt Lake Herald-Republican (Feb. 18, 1887).
The subsequent habeas proceedings for Mr. Nielson made smaller waves,
but they were still well-covered. Like Mr. Snow, Mr. Nielson was represented
by Franklin S. Richards. His departure to D.C. to argue the case was
announced. “Gone to Washington,” Utah Enquirer (Mar. 29, 1889). The
briefing in Mr. Nielson’s Supreme Court case was described for the public. See,
e.g., “The Nielson Case: Before the U.S. Supreme Court,” Utah Enquirer (Aprt.
30, 1889). The public also received a description of the oral argument. “The
Neilsen [sic] Case,” Deseret Weekly (May 18, 1889). And once the Supreme

Court was announced, its decision was widely discussed. See “Only One

> The Tribune’s coverage in this article and elsewhere is particularly
notable in light of the paper’s generally hostile stance towards Mr. Snow and
the Mormon church in this era. While it was critical of many things, it never
suggested the Supreme Court misused the habeas power.
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Punishment,” Ogden Semi-Weekly Standard (May 14, 1889); “The Nielsen
Case,” Utah Enquirer May 17, 1889); “An Erroneous Impression,” Utah
Enquirer (May 20, 1889).

The Snow and Nielson cases where both items of general interest in the
community. When Utahns were asked to ratify the state constitution, these
cases would have informed their understanding of the grants of habeas power
in that constitution. And based on these cases, Utahns would have understood

the habeas power to include the power to grant postconviction relief.

b. Post-ratification evidence of original meaning

After ratification, there were a number of decisions from this Court
confirming that the habeas corpus provisions were originally understood to
include the power to grant postconviction relief.

One of the earliest postconviction cases in state history was In re McKee.
McKee challenged his conviction by an eight-person jury, an “innovative”
feature of state’s nascent criminal justice system. He claimed that the use of
the eight-person jury denied him due process. In re McKee, 57 P. 23, 23-24
(Utah 1899). This Court denied habeas relief, but not because the writ could
not reach such claims. Instead, it ruled on the merits, finding no conflict with
the Fourteenth Amendment. Id. at 24-28. Similarly, in an appeal from a habeas
denial, the petitioner argued that his conviction was invalid because the statute
under which he was prosecuted was unconstitutional. Bruce v. Sharp, 127 P.
343, 344 (Utah 1912). The petitioner lost his appeal, but again the decision was

based on the merits, not because this use of the writ was improper. 1d.
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Perhaps the earliest postconviction habeas success recorded in the
appellate reports was Saville v. Corless.® The petitioners argued that the statute
under which they were convicted was invalid because “the subject of the act is
not clearly expressed in the title, and that the act contravenes the fourteenth
amendment to the Constitution of the United States, and the state
Constitution, forbidding special legislation where a general law can be made
applicable.” 151 P. 51, 51 (Utah 1915). This Court granted relief and accepted
all three petitioners’ arguments. Id. at 51-53.

There 1s no reason to believe that the justices who decided these cases
misunderstood the habeas power they wielded. These cases were all decided in
the shadow of ratification. Moreover, these justices were not strangers to Utah.
For example, of the justices who decided I re McKee, two (Justice Miner and
Justice Bartch) served as territorial federal judges before the state was
incorporated. See, e.g., Clifford L. Ashton, The Federal Judiciary in Utah 49—
51 (Utah Bar Foundation 1988). The third (Justice Baskin) was a long-time
lawyer and former mayor of Salt Lake City. See, e.g., Eileen Hallet Stone,
“Living History: Robert Newton Baskin fought Utah’s fusion of church and
state,” S.L. Tribune (May 23, 2014). And while they were not delegates to the

state’s constitutional convention, all three were mentioned during the general

¢ In 1908 that this Court first made clear that the State could appeal a
decision granting habeas relief. See Winnovich, 93 P. at 991-92. This may
explain why postconviction successes do not appear in earlier state decisions.
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proceedings. 1 & 2 Official Report of Proceedings and Debates of the
Convention 672, 1400, 1747, 1768.

When Utahns ratified the constitution, they understood it to include a
grant of habeas power to the state courts that allowed for postconviction relief.

This Court then used that power in early cases.

3. The 1984 amendments enshrined the courts’ existing authority to issue
extraordinary writs, which included postconviction relief.

As discussed above, all available evidence shows that when the Utah
Constitution was amended in 1984, the people of Utah sought to preserve for
the courts the same power to issue the writs that the courts had been exercising
under the original provisions. And by the time of the 1984 amendments, it was
well understood that the courts’ writ power extended to postconviction
challenges. This is reflected in how habeas was used over the years.

In early Utah habeas cases, the focus was nominally on jurisdiction. The
writ would not issue if a person was detained under the order of a court
exercising proper jurisdiction. See, e.g., See Winnovich v. Emery, 93 P. 988, 993-
94 (Utah 1908). But this did not mean that habeas courts would not reach
constitutional claims. As discussed above, courts granted relief based on the
theory that the constitutional violation deprived the courts of jurisdiction to
enter a judgment against the petitioner. See Ex parte Snow, 120 U.S. at 285-87,
Ex parte Nielson, 131 U.S. at 183—84; Saville, 151 P. at 51-53.

By the 1940s, this Court tossed out this formulistic scheme. Instead, it
recognized that habeas corpus could be used for “the correction of

jurisdictional errors and [for] errors so gross as to in effect deprive the
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defendant of his constitutional substantive or procedural rights. . . . And this of
course 1s true whether the constitutional right is granted by the State
Constitution or by the Federal Constitution through absorption in the
Fourteenth Amendment.” Thompson v. Harris, 152 P.2d 91, 92 (Utah 1944).
From then on, this Court was explicit in its position that habeas corpus was
not concerned only with jurisdiction, but could reach any error of sufficient
magnitude. Relying on nothing but its constitutional powers, this Court
granted habeas relief for decades until the 1984 amendments.

This subsequent history must be considered in understanding the original
meaning of the 1984 amendments. The alternative is untenable. By the time of
the amendments, Utah courts had been considering postconviction claims and
granting postconviction relief for decades. For years, this Court had been
regulating the postconviction process by rule. See, e.g., URCP 65B(1) (1969).
Given that background, it would make no sense to say that both the Utah
Legislature and the people of Utah were dissatisfied with how this Court had
interpreted the grant of writ powers, but nevertheless went ahead with an
overhaul of the Judicial Article without restricting this Court’s use of that
power. Nor is there any reason to believe the people of Utah understood the
writ power to be something other than what this Court said it was. So, to
determine the public meaning of the 1984 provisions granting Utah courts the
power to issue extraordinary writs, it is necessary to examine how the writ
power was used since the founding in 1896, and especially on the eve of when

the amendments were made.
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This conclusion is consistent with how the U.S. Supreme Court has
handled similar constitutional issues. In McDonald v. Chicago, for example, the
question presented was whether the rights protected by the Second
Amendment were incorporated against the states by the Fourteenth
Amendment. 561 U.S. 742, 749-50, 752-53 (2010). In deciding that question,
the Supreme Court considered not only the original meaning of the Second
Amendment, but also its public meaning at the time the Fourteenth
Amendment was ratified. See id. at 767-78 (“In sum, it is clear that the Framers
and ratifiers of the Fourteenth Amendment counted the right to keep and bear
arms among those fundamental rights necessary to our system of ordered
liberty.”) (emphasis added). The Supreme Court took the same approach in
Timbs v. Indiana. In that case, the Supreme Court had to decide whether the
Excessive Fines Clause was incorporated against the states. 139 S.Ct. 682, 686—
87 (2019). Again, the Court considered the meaning of that clause at the time
of the Fourteenth Amendment’s ratification. Id. at 688—89.

Sure, the mechanics here are little different, but they are more direct.
Rather than incorporating existing constitutional provisions, as then
understood, against different sovereigns, the amendments to the Judicial
Article incorporated existing constitutional provisions, as then understood,
against the same sovereign. So, to understand what Utahns accomplished
when they ratified the Judicial Article, we must determine the public meaning

of the “extraordinary writs” as it existed in 1984.
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a. By 1984, Utah courts wielded broad writ power.

As already mentioned above, in 1944, this Court held that under its
habeas authority, it could correct not only jurisdictional errors, but also
constitutional errors. See Thompson, 152 P.2d at 92. Until the 1984 amendment,
this Court never retreated from the position it staked in Thompson. Instead, this
Court only further declared that habeas and other writ powers.

Over these forty years, this Court and lower courts used the habeas
powers to reach a variety of issues. Under that authority, courts decided child
custody issues. See Sanchez v. L.D.S. Soc. Services, 680 P.2d 753, 754 (Utah 1984);
Walton v. Coffman, 169 P.2d 97, 100 (Utah 1946). They decided whether people
could be extradited. Buchanan v. Hayward, 663 P.2d 70, 71 (Utah 1983); Little v.
Beckstead, 358 P.2d 93, 94 (Utah 1961); McCoy v. Harris, 160 P.2d 721, 722
(Utah 1945). They decided whether prisoners held by other jurisdictions were
properly under a detainer issued by Utah, and vice versa. Hearn v. State, Utah,
621 P.2d 707 (1980); Gibson v. Morris, 646 P.2d 733, 734 n.1 (Utah 1982). Utah
courts decided whether probationers had been accorded due process. Baine v.
Beckstead, 347 P.2d 554, 556 (Utah 1959); Williams v. Harris, 149 P.2d 640, 641
(Utah 1944). They even decided whether conditions of confinement were
unlawful. Duran v. Morris, 635 P.2d 43, 44 (Utah 1981); Wickham v. Fisher, 629
P.2d 896, 900 (Utah 1981); Ex parte S.H., 264 P.2d 850, 851 (Utah 1953). And,
of course, courts decided “core” habeas claims, like whether a defendant was
properly restrained prior to a trial. McNair v. Hayward, 666 P.2d 321, 325 (Utah
1983); Spain v. Stewart, 639 P.2d 166, 168 (Utah 1981).
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Beyond these other sorts of issues, though, the habeas power was
regularly used to decide postconviction claims. See, e.g., Brady v. Shulsen, 689
P.2d 1340, 1341 (Utah 1984); Horne v. Turner, 506 P.2d 1268, 1268 (Utah 1973);
Dodge v. State, 432 P.2d 640, 640 (Utah 1967); Forrest v. Graham, 261 P.2d 169,
169 (Utah 1953). And this Court was not ambiguous in asserting the reach of
the writ power, repeating that relief could be granted even on issues that could
have been raised earlier. Martinez v. Smith, 602 P.2d 700, 702 (Utah 1979);
Brown v. Turner, 440 P.2d 968, 969 (Utah 1968).

Throughout this history, this Court never seemed to doubt the reach of
its writ powers. The closest it seems to have come was the occasional criticism
of the claims being presented. See, e.g., State v. Dodge, 425 P.2d 781, 782 (Utah
1967) (“He appeals pro se and assigns four grounds of error. We unduly
dignify them by discussing them at all.”). But even these comments reflect an
analysis of the merits (where there clearly was no merit), not a suggestion that
the Court lacked authority to reach the merits of important constitutional
claims.

Rather than diminish the reach the reach of the habeas power, this Court
indicated that it could be combined with other writs with synergetic effect. For
example, it held that the habeas power could be combined with the certiorari
power, and together “they could be used for the same purpose as a writ of error
to review the proceedings of a court over which the issuing court had appellate
jurisdiction.” Boggess v. Morris, 635 P.2d 39, 43 (Utah 1981).

When this history of the writ powers is considered in full, it reveals the

original meaning of the 1984 amendments. When Utahns ratified the new
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Judicial Article, they would not have understood the writ power narrowly,
reaching only specific issues such as postconviction claims, objections to
extradition, custody matters, or any other limited list of claims. Instead,
Utahns would have had a broad view of the power of the extraordinary writs;
the original public meaning would have been that the courts’ extraordinary
writ power allows them to decide and correct all issues relating to the restraint
of any person. See, e.g., Randy E. Barnett, An Originalism for Nonoriginalists, 45
Loy. L. Rev. 611, 644 (1999) (“[D]etermining original meanings entails
determining the level of generality with which a particular term was used.”);
Michael W. McConnell, The Importance of Humility in Judicial Review: A
Comment on Ronald Dworkin’s “Moral Reading” of the Constitution, 65 Fordham
L. Rev. 1269, 1280 (1997) (“A genuine commitment to the semantic intentions
of the Framers requires the interpreter to seek the level of generality at which
the particular language was understood by its Framers.”).

Functionally, this is how the writs were used on the eve of the 1984
amendments. No longer did it matter what writ was invoked when petitioning.
Cf, e.g., Pratt v. Bd. of Police and Fire Com’rs, 49 P. 747, 750 (Utah 1897)
(delineating when quo warranto or mandamus must be used in dispute over an
office depending on circumstances). Instead, the various writs were invoked
with little distinction. Cf. Boggess, 635 P.2d 39, 43 (Utah 1981) (using writs of
habeas and certiorari to allow out-of-time appeal); State v. Johnson, 635 P.2d 36,
38 (Utah 1981) (writ of error coram nobis to allow out-of-time appeal); see also
Manning v. State, 2005 UT 61, 492627, 31, 122 P.3d 628 (creating an

extraordinary remedy when no remedy existed under PCRA).
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In sum, while the courts had the power to grant postconviction relief via
the grant of habeas power in the original constitution, by 1984, that power had
been become more firmly established. Indeed, rather than simply being a
distinct “habeas” power, the power to grant relief from confinement drew on
multiple writs. Thus, when Utah enshrined courts’ power as a separate branch
of government to “issue all extraordinary writs,” Utah Const., art. VIII sec. 3,
the people must have understood this authority to include postconviction

challenges to constitutional defects in a criminal case.

B. The Court’s rule-making authority gives it primary control over
regulation of the extraordinary writs.

The extraordinary writ power in the Utah Constitution provides the
courts with the power to grant postconviction relief. The question remaining 1s
what the Legislature can do, if anything, to regulate the writ power.

At first glance, this appears to be a complicated question. On the one
hand, this Court has been very consistent in its holdings that the Legislature
cannot expand or diminish the courts’ writ powers. Brown v. Cox, 2017 UT 3,
914, 387 P.3d 1040 (citing State v. Durand, 104 P. 760, 762 (Utah 1908)). On the
other hand, it is possible to find a number of old decisions in which this Court
has ruled that the writ powers were unavailable based on restrictions imposed
by the Legislature. See, e.g., Utah Fuel Co. v. Indus. Comm’n, 73 Utah 199, 273 P.
306, 311 (1928) (per curiam). On their face, these holdings seem irreconcilable.

But this conundrum is resolved once these cases are considered in light
of another historical fact: originally this Court recognized the Legislature as
having near-exclusive authority to make rules governing procedure in the
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courts. “[A]lthough the supreme court possessed some power over procedural
rulemaking and the practice of law during this period, the legislature retained
ultimate control over establishing procedural rules for Utah courts.” Kent R.
Hart, Court Rulemaking in Utah Following the 1985 Revision of the Utah
Constitution, 1992 Utah L. Rev. 153, 155-56 (1992); Brown, 2017 UT 3, 417 n.8.

Because of this dynamic, early decisions often defined the writ as one
thing and the writ as regulated by statute as something else. See Salt Lake City
Water & Elec. Power Co. v. City of Salt Lake City, 67 P. 791, 791-92 (Utah 1902)
(interpreting certiorari power broadly based on “settled law in England as well
as in this country” and prior decision in Gilbert v. Board of P. & F. Com’rs, 40 P.
264 (1895)); Pincock v. Kimball, 228 P. 221, 223 (Utah 1924) (interpreting
certiorari power narrowly and disavowing Gilbert and Salt Lake City Water as
Inconsistent with statute); Boggess, 635 P.2d at 42 (with the rule power shifted
back to this Court, relying on Gilbert to define breadth of certiorari power);
accord State v. Elliott, 44 P. 248, 250 (Utah 1896) (“Except when changed by
statute, the rule of procedure [for quo warranto] is practically the same in this
country as in England.”); State v. Ryan, 125 P. 666, 668 (Utah 1912) (“The
proceeding in the nature of quo warranto is regulated by statute in this state.”).
Through its former rule-making power, the Legislature was able to limit how
the extraordinary writs were used despite their proclaimed immutability.

Since those early decisions, however, this Court has clarified that the
judiciary has authority to regulate procedure. Beyond the amendments to the
writ power, the 1984 revision of the Judicial Article made an important

change: it “solidified [this Court’s] constitutional authority to adopt rules of
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evidence and procedure.” Brown, 2017 UT 3, 417 n.8. (citing Utah Const. art.
VIII, sec. 4).

In light of the 1984 amendments, the question of regulation is simplified,
and it is answered by a review of a few basic principles. Normally, that the
Legislature defines rights and remedies, while it is left to this Court to
promulgate the rules of procedure that govern their adjudication. See, e.g., State
v. Drej, 2010 UT 35, 492627, 233 P.3d 476. But by directly granting courts the
power to issue extraordinary writs, the Utah Constitution takes that power out
of the Legislature’s hands and gives the judiciary authority to define those
substantive rights—as discussed above, one of the remedies secured in the
Utah Constitution is the power for the court to grant postconviction relief.

With respect to procedure—how will claims be processed?—the
Legislature’s power is well defined, but limited. It can amend this Court’s rules
by a supermajority vote. Brown, 2017 UT 3, 417 n.8. By that route, the
Legislature may regulate the process for considering claims by amending the
rules of procedure relevant to the courts’ habeas authority.

There may eventually be some question on what limits can be imposed
by rule. Rules of procedure cannot alter substantive rights. See State v.
Alexander, 2012 UT 27, 440, 279 P.3d 371; AAA Fencing Co. v. Raintree Dev. and
Energy Co., 714 P.2d 289, 291 n.2 (Utah 1986). And “[t]he distinction between
substantive and procedural law . . . 1s not always clear.” DeLisle v. Crane Co., 258
So. 3d 1219, 1225 (Fla. 2018). Yet, in this case before the Court, there can be
no question. Mr. Patterson sought postconviction review, and the only dispute

before this court is the timeliness of his petition. “You can’t get much more
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procedural than a filing deadline.” State v. Rettig, 2017 UT 83, 458, 416 P.3d
520; accord Lee v. Gaufin, 867 P.2d 572, 575 (Utah 1993). Because the proper
time to petition the court to exercise its habeas authority is a procedural
question, this Court retains full authority to say what claims are timely.

As it now stands, there is no time limit for filing extraordinary writs. See
Fundamentalist Church of Jesus Christ of Latter-Day Saints v. Lindberg, 2010 UT
51,924, 238 P.3d 1054. And to the extent that the PCRA attempts to impose
limits on the courts’ writ power, those limits are invalid as inconsistent with the
Court’s primary rulemaking authority. Nor could the provisions of the PCRA
be considered “amendments” to this Court’s rules. See Brown, 2017 UT 3,
9918-23. And Rule 65C cannot be considered as a rule adopted to regulate the
writ because it applies by its own terms only to “proceedings in all petitions for
post-conviction relief file under the [PCRA].” URCP 65C(a). Instead, what is
left is this Court’s prior statements on what few limits may be placed on
meritorious claims. See Julian v. State, 966 P.2d 249, 254 (Utah 1998) (“[P]roper
consideration of meritorious claims raised in a habeas corpus petition will
always be 1n the interests of justice.”); Frausto v. State, 966 P.2d 849, 851 (Utah
1998) (“[A] petitioner’s failure to comply with a statute of limitations may
never be a proper ground upon which to dismiss a habeas corpus petition.”).

Having such control over the use of the writ power, including its habeas
component, does not make this Court unique. Other courts possess both the
power to grant habeas relief and the power to define rules of procedure. They,
too, have resisted legislative efforts to impose limits on habeas relief. See, e.g.,

Allen v. Butterworth, 756 So. 2d 52, 64 (Fla. 2000) (“For all of these reasons, we
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conclude that the establishment of time limitations for the writ of habeas
corpus is a matter of practice and procedure and, therefore, the judiciary is the
only branch of government authorized by the Florida Constitution to set such
deadlines.”); State v. Fowler, 752 P.2d 497, 502 (Ariz. App. 1st D1v. 1987) (ruling
that a legislatively imposed time limit on the right to postconviction relief was
invalid because “[t]he right to post-conviction relief is substantive but the time
limits are purely procedural”).

And in the bigger picture, recognizing this Court’s power to control and
grant postconviction relief is not as big of a change as it seems. Under the rule-
making authority, this Court has adopted a number of procedural rules that
allow individuals convicted of a crime the opportunity to seek postconviction
relief, just on narrower grounds.

For example, Rule 24 allows defendants to request a new trial, see
URCTtP 24(a) & (¢), and this rule seems to accommodate any constitutional
claim. See, e.g., State v. Bisner, 2001 UT 99, q 31, 37 P.3d 1073 (reviewing a
Brady claim raised by a new trial motion under URCrP 24); State v. Hales, 2007
UT 14, 468, 152 P.3d 321 (reviewing an ineffective assistance claim under the
same rule). Its major limitation is its short time limit of 14 days (though that
time may be prospectively extended). See URCrP 24(c). But this Court has
power to increase that time under its rulemaking authority.

Similarly, a defendant can raise a constitutional claim of ineffective
assistance on his direct appeal that would otherwise have to wait until later.
URCtP 23B; ¢f Utah Code §78b-9-104(1)(d). Rule 22 permits defendants to

raise certain constitutional claims against their sentences, even after a direct
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appeal. See URCrP 22(e)(1)(C) & (e)(2). And the ever-adaptable URCP 60(b)
has been blessed as a stop-gap that obviates the need to resort to extraordinary
writs where the PCRA by its terms does not apply. See, e.g., State v. Boyden,
2019 UT 11, 99 2542, 441 P.3d 737 (authorizing use of rule so the State could
attack a judgment); Meza v. State, 2015 UT 70, q 18, 359 P.3d 592 (authorizing
use of rule to challenge pleas-in-abeyance). There 1s no apparent reason why
these rules could not be expanded to cover more claims, too.

Notably, this Court has used its rule-making power to avoid resorting to
its writ powers. Under Rule of Appellate Procedure 4(f), a court can reinstate a
defendant’s right to an appeal. Before this rule was adopted, courts used their
writ power for the same purpose. See Boggess, 635 P.2d 39, 43 (Utah 1981); State
v. Johnson, 635 P.2d 36, 38 (Utah 1981); Manning, 2005 UT 61, 99 26-27.

So, while there is presently no applicable rule that Mr. Patterson could
use to avoid the need to call on the extraordinary writ, there is no reason why
there could not be. This Court can, if it chooses, adopt procedural rules that
avoid the need to resort to its extraordinary writ power in cases where the
PCRA prohibits relief, but relief should otherwise be available.

Moreover, this discussion of the rule power shows that this Court is
institutionally competent to decide when and on what terms postconviction
relief should be available when a conviction is marred by constitutional
violations. The rules currently provide for postconviction relief on certain
narrow issues. And prior to PCRA, former Rule 65B governed all
postconviction proceedings (other than those governed by some the niche rules

mentioned above). Unless every grant of postconviction relief made under one
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of these rules is ultra vires, there can be no legitimate objection to this Court

occupying the field again.

III. CONCLUSION

Under the 1984 amendments, this Court and the lower courts have the
authority to grant postconviction relief under their extraordinary writ power.
Because that power is granted by the Utah Constitution to this Court and the
district courts, the Legislature cannot regulate it except under the shared
rulemaking power.

The preceding arguments answer the questions this Court asked,
demonstrating that Utah courts have the power to provide postconviction relief
via extraordinary writs.

1. The people of Utah in both 1896 and 1984 would have understood the
courts’ writ power to include postconviction relief from constitutional errors in
a criminal conviction. The public understanding at both points is relevant to
Mr. Patterson’s claims, but it is ultimately the public understanding in 1984 that
controls because that amendment is in force today.

2. The 1984 amendment enshrined the courts’ writ authority as it was
being exercised in 1984 without modification or restriction. By 1984 it was well
understood that this authority included a comprehensive power to grant

postconviction relief and other relief from confinement.
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3. While the Legislature generally defines substantive rights, the Utah
Constitution provides a substantive habeas right and gives it to the judiciary.
The breadth of that power cannot be diminished.

4. This Court’s rulemaking power gives it the primary authority to
dictate how the writ power 1s exercised, subject only to the Legislature’s limited
power to amend.

Mr. Patterson has asked this Court to interpret the PCRA in a way that
allows his claims to be heard on the merits. But if the Court decides the
PCRA’s statute of limitations does not permit that, the Court should allow his
claims to be heard under the Utah courts’ constitutional authority to issue
extraordinary writs.

Consistent with the arguments in his original briefing, Mr. Patterson’s
case should be remanded to the district court so his claims can be considered
on their merits, either under the PCRA or under the extraordinary writ power.

DATED: July 19, 2018.
/s/ Benjamin C. McMurray
Counsel for Scott Patterson
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Appendix, Part A

This portion of the appendix contains all of the historic newspaper
articles cited in the brief except for one. It excludes “The Snow Case,” Salt
Lake Herald-Republican (Feb. 18, 1887), because that is essentially a verbatim
reprint of the Supreme Court’s decision in Ex parte Snow, 120 U.S. 274, 280
(1887). Nevertheless, it is available for review at
https://newspapers.lib.utah.edu/ark:/87278/s6xd27cm/10813468.

The articles are presented in chronological order, oldest to newest.
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“Petition of Habeas Corpus,” Deseret Evening News (October 22, 1886).

PETIIION  FOIRR HABEAS
CORPLS,

LEFURTANT ACTION LOOKING TO A YXaT
OF EEGHEUGATION,

[ Iathe Third Distilet Conrt to.dsy
| F, 8§, Rechards, Eaq., filed s petition In
[ habers corprs, 'u boliaH of Apostle
Lorcnzo Suow, now uasdergelss Im-
prisonment jn the Ulslhr Penitentiary
o0 & conviction of unlawful cobatita=
tiop, the offepse baviog been segre-
giated futo three counts in the Indict.
meut.

O sevine the docaoment Judge Zane
Zaked what the ohjuct of the procesdd=
log was, and was answercd to the
uflvet taat Lo duesiga was 1o test the
legality, of  mezrcxating fudictments
Juuge Zaue stated et a8 Mr. Vanan

was Dol present the court would take
Bo action 1 the matler until o mor-
jow mornlog st ten o'cluck, waen .t wiil
cotne up. Tue proccedivgs then wili
depeud apon Mr, Vedlaw's attitude, or
upou s llse of epposihivn, shuuld be

uppuse the granting of the applicution,
Follow!ng 14 the toxt of the petition:

In the Distrect Courl of the Thivd
Jiudiclid Disteice, Tervitory of Utah,
Sult Laxke County,

lo the matter of the application of
Luormvio duorw o & wish ul Halees
Corpus,

The petition of Lorcnzo Buow ro-
spectiuily stows: That hie Is now g
‘.lixumt confived g castondy of Frank

I, Liyer, Usited States Marshal 1o and
for the Territony of Van, lo the peui-
Lentlnty of enid Ternibory 88 the Coine
iy of Salt Lake insald Territory, fura
supposed crimiual offeopse agulost 1ho
Uutted States, 10-wit: Unluwiul co-
haktitation.

Your petitloner si=so shows that such
coultnemy ns I8 Ly virtoe of the july-
ment, Warsant, aud proceed ngs ofgrec-
on!, locluediegy  teree  Jusdielinenis
axalust your petitioner, Lis srealsu-
wents! thereon, and pless  thereto re-
spertively, s well s demurivrs o
such plean, deci= 008 thoreof, aud vers
dicts of tha Jory, telne 1Ne record of
wald watters o the District Coart of
the First ndlelsl  Distrier of tpe
Territory of Uwl, coples of ail
of wheh are bvelo socesed sl
matked nespeetively, exlioits A, B, C
I K, ¥, Gl 1, Ky Ly MUN, O aod
1:. ‘.\m:'wur v.at%;u:’m r h:mn rshowns
fusl ukger »a u nf, 3 9
Which 1o mearked. CXBInIt #190 okl 10
vx¥scution thereol e Bas beon fmpris-
voed o the pewltentiary for moge thian
(8l onlus tu- Wit continuously since
[the Ltk ey of Mereb, AL D 188G 50l
| by prakd s3I0 savisIaciion of 1oe Son
[ahudeed exalust him aod sil tue costs
fawarded and assessed wgalust Liw on
suld prosccution,

Awl your petitioner further siates
thas b i advised apd verlly helieves
that s Loprisopiment is e and
thsk =ach Hegality cousista uthin: the

[Court bud vo Junsdiciion to psss Juldg-

mcnt avaint your ypetiioner upon
wote nan voe of Lhe indutments or
rocotdn releried 1o o §ts sald Judg-
mout, for the yegsoun that the offense
thepciusctl out s the *8me as thel cune
talved sni1 set oot o eich of the
otor =sald lodictments and records,
and e maximum punishment which
the Court has w0tLority 10 1WPposs Wis
six woulhs' imprisonment and a foe ot

That by his esld lmprisonment your
petitioner is belog pooished twice for
voe e the same offcnse.

Whervlure your petitlofier pravssa
writ of Aabecs corpas, 10 the end that
ae way be dbcm.(u' from cusiody .

Lorexzo Sxow,

TEamITORY OF Uran o
Sall Lake Conniy. ! :

lLorenzo Suow, the petitloner above
named, belog dliy #worn, says that he
has heard read the forcgoing petition,
and knows the conlents thereol; that
the same 18 true of bis own knowicdge,
cxcepl A% Lo matters  thereln stated on
lutoraation and belicl, snd as 1o those
watters be believes It 10 be troe.
Loxgezo :
Subscribed and aworn o before me

this 21t day of October, A D, 18%,

James Jack,
Notary Pablie.

LR
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“Writ Denied,” Deseret News (October 27, 1886).

WRIT DENIED.

Judge Zane Refuses to Grant a Wit
pf Habeas Corpus in the Case
of Apostle Lorenzo Snow.

The Chnae Wil be Tuken Before the
United Biales Sopremoe Court.

The application of Apostle Lorenzp
Soow tora writ of habeas corpus, i5
set forth jn yesterduy's EVENDNG
NEws, ~as caljed jor bearlng in (¢
Third Diswrict Court to-day. :

Mr. dueeks stated that the court was
noi caupetled by the stulute to grant
the writ, butas it was tus deslre ot
counsel lor he petitioner 1o eppeal to
a higber court, 1bey wanted no teclh-
njeatity to stund ip the way of u review
of the case, undasked that the ¢on
izsue the writ, without pussiug on the
question,. They 4ld oot ask that tﬁf
petitioner be relensced {rom 1mmisoqm
went noty, but sbar the question
1sau::—‘segre;:ulion-—mtget F0 W tim
Upited S:utes Supreme Eouart.

Toe Court =aid shat With that unda.
stapding the writ would be issped.

Mr. Varisn interposed un odjection,
nowever, claimivg that ihe Third Dige.
triot Court had no jurisdiction to issue
a virit of kabeas corpus in this ease, The
defendant nnd been couvicted lu u cup
ordinate coyrt, the Kirst District, and
the LToivd 1Astrict Coart had no rigu.
to review the case, and po jurisdiciion
to render a jud(fmena. For thi:
rgason he o]ﬁose the prantlng o
the writ, ¢ a0 urygued that
where the petition did not »how sut-
ficient causc for the dis¢harge of the
prisouer, the writ should ne denjud.

Mg, Richards sald the lposition f
Mr. Vsrinn was not well taken. Id
reicrence to the aliexed insufliciency of
the facts shown m the petition, e
cited unthoritles that Mr., Varfan's
claim had orly reference to the courd
of last resoit,and not to one ifroil
whieh an appea! conld he teken. Coun-
scl for petitioner hud nmiade this reques:
that ail possible doubtas o the rizhit 6
appeal mivht be removed. It was
very far from coxsistent §or the repris-
| saptative of tbe zovernwent to objcci

to baviog the highest court In the lany

ass on the construction of the Jui
his representative hod cluimed thué

he had the rizht to segregute the of
| fense ot unluwiul cohabitationas often
I 28 hig choge, 2nd men were imprisoned
A

in consequence. Now he came fo
{wiard and objected to the Scprem
|Conrt passing on the question. If &
{was right, nooe should pe more withi é
ithan goverpment officers to have the

|

qaestion declded {n bis favor. If h"a1
was Wrong, those proseciuied undeh
that method were belng ~illegally ind?
prisooed, apd it was ouly 4n act of
juslice to them to bave Lhie€ natter sevo
right. For tils purpose the wrif
should be zranted. Toe Conrt should
Dot try to oust the appeliate jnrisdic:
tion of the United States Supremp
Court by refuelig the application of
the petitioner.

Mr. Sheeks stated that tbe only ob
,ject of the request wasto get the ques

tion of scuregation before the Uniteor
[atates Suprewie Court.

‘The Court sald tbat the question wa
whether on the showinz made, the pe- .
titioner ‘could by dischurged on the
hearing. As tbis could not be donp-
mnder the ruling of the Territorul 86;
prciltno Court, be would not 1ue the
writ.

Mr. Richards said thereason the cas
azd Devn broucht before Judze Zan
was that the statpte required applica:
tion to the most Convenient court, £y
petitioner did not usk & mview of thg
cese, in this court,or the United State:
Supreme Court. The only question wa’
whetlier the Court exceeded 1t8 Juris
diction In passiog additional judyr.
meuts after the petitioner had becy,
sentenced voce for the oflense.

_Jdadge Zipe, bhowever, refnsed (o
'ssue the writ, and sp ¢xception o the
tuling was taken by counsel for the
retitioner. 1
£7'he case will be taken to the United

Lrate; Supreme, Coyrl.
"
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“Another Judicial Straw,” Deseret News (Nov. 3, 1886).

ANOTHER JUDICIAL STRAW.

48 a matter of courae, the application
fora writ of Aabeas corpus in the case
of Lorenzo Suow wus refused by Judge
Zane. The object of the denislof a
piaio legal right 18 peifectiy clear. The

law provides that in such cases ap-
wals can be taken direct {rom the

District Court to the Sapreme Court
if the United States, 1f the writ had
ey granted there would huve beenno
thatacle inm the way of the ap-
wal. Those who are mapipulating
ie anti-“*Mormon' crusade 1o the

tourts appear o be afraid to have
lefr extra-judicial acts reviewed by
the superior tribupal. Otherwise
there wounld have been Do reluctance
loigsue the writ., Itis an incontro-
vertible propositlon thut no upright
fndicial officer wonld be wiiling to per-
petrate tue outrzge of 1mprisoning
people sillezally. o this matter the
chief unxiety {;enrs to be to dothat
very thing, and to pluce every possible
sbstacle io the way of having those
sct? properly udjudicated by superlor
TeViEw,

Tue refusal could not properly be
hased upon the pretense that the
Court,im the event of grantiog t
wrll, would bave no alternative otber
minto Send the petitioner buck to
wison. No such excuse could be con-

siwently offered, im view of the fact
tiatthe object of asking for the pro-
cess was the festing of am undeter-
mined legal point—the question of sey-
resating or dividing up the offense of
unlewful cohabitaution. The Court
could bave issued the writ and sent
the  prisomer back, apd thus
nven  an opfortnnity for its acts,
dthey were lliegal. to be corrected,
iod if rigot to be sustaloed.

The denfal was an outrage and
imouats, sp far as the action goes, to
1 suspension of the writ of habeas
corpus sllowadde only iu times of war,
vr great puolic excitement,

he peopie muy be assured that such
high-banded proceedings will not be
efivctuul in preventing efforls being
made to secure to them their rlghts
Iothe premises. The uctlon so per-
emptorily upd tvrapnically disposed
ol tn the Third District Court, is not
ilbe terminus Of the maiter.

a &
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“The Snow Habeas Corpus Case,” Deseret Evening News (Nov. 26, 1886)

THE SNOW HABEAS CORPUS
CASE.

Maxvy of our citizens, impatient at the
law’s delays, have wondered why the
habeas corpus case of Apostle Lorenzo
Snow has not yet been brought up be-
fore the Supreme Court of the United
States, to which it has been appealed
trom the Third Judicial District of
this Territory. They must exercise a
little more patience, but may rest as-
sared that It will be heard soon, and
will no doubt be fully argued on its
merits. We are pleased to intorm our
readers that the case has been ad-
vanced on the calendar and has beecn
set for January 17th, 1887, Brother
Snow has exhibited great fortitude and
serenity of spirit in his unjust fncar-
ceration and has now a fprospect of
getting some measure of justice.

The point to be decided is the ques-
tion of **segregation.” It is to be de-
termined whether the offense of unlaw-
tul cohabitation under the Edmunds
act is or is mot continuous aad there-
fore one offesse only, or may be con-
strued 1nto many offenses until indict-
went. This is of vitsl importance. It
is to settle the powers of & grand jary
to exercise authority never before re-
posed in such a body. Under the rul-
ings of the Utah courts a grand jury
(and here §that really means the Pros-
ecuting Attorney who manipulates it)
can, at will, put & defendant in jeop-
ardy of six months’ imprisonment and
a fine of three hundred dollars, or"of
doubl e, or treble, or as many times
multiplled those penslties as 0t
chooses, keeping him a prisoner for
life and depriviog him of a fortune, for
exactly the same offense as that for
which the law prescribes the smaller
punishment,
fully done in Mr. Snow’s case, it can
not be done in any other case. lience
the importance of the cause before the
Supreme Court, apart from (ts person-
Al «ffect on the venerable gentleman
who is uojustly deprived of his liberty.

If this could not be law-

On a fair, rational and strictly legal
construction of the third section of
the Edmunds act, Brother Snow could
not have been imprisoned or fined at
all, But that point i{s not before the
court of last resort. Only the segre-
gation question i3 at issue, We be
lieve it wlll be folly presented and
ably argued. Mr. Snow’s counsel will

will be Mcasrs. George Ticknor Cuetis

and F. S. Richards. The lust named
gentleman will leave here about
Christmas time for Washington, ani!
we hope to hear of a favorable deci-
sion, upon one of the most important
questions affecting the administration
of justice in Utah that has ever been
judic'ally argued or become a matter
of rencral public Interest.

https://newspapers.lib.utah.edu/ark:/87278/s63v3h8&80
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“A Very Important Case,” Deseret Evening News, (Dec. 27, 1886).

— —— - e—

A VERY IMPORTANT CASE.

Hox. F. B. RICHARDS left Ogden this
morniug for the East. He I8 on his
way to Washiogten Lo prepare for the
case of Lorenzo Snow, which is to
come up un & writ of Aabeas corpus be-
fore the Supreme Court of the United
States on the 17th of January. He will
be associated with the celebrated
Geoirge Ticknor Cuartis in arguing this
important case, apd it will thereéfore
be conduncted with that care and skill
whlch the friends of Elder Snow and
of the cause of justice dewire.

The main issue before the court is
the much disputed question of ‘‘seg-
regation.” Brother Bnow has served
out the term of #ix montbs lmprison-
ment, which with a fine of three bun-
dred dollars is the maximum penalty
for the offence of unlawfol cohabita-
tion, with which he was cbarged but
of which he was not proven gullity.
lle 1s pow rerving out additional

‘time for which the law makes ne pro-
vision, but which was impoaed upon
him by the absurd and arbitrary ruling
of the Utah courts.

We say he was not proven guilty of
any offense. That 1s exactly correct
He was accused of cohabiting with
more than one wowan, and 1% was
proven by the witnessesa for the
proseculion that he nad only cohabited
with one since . the PASSARC
of the Edmunds Act. Yet he was con-
vicied because of the peculiar rulings
of Oriando W. Powers, then on the
bench but now going down to the ob-
livion that he merits.

The. injustice of this counviction,
however, I8 not before the court o!
review, but the right of grand juries
to segregate that which the law bas
made one offense into many of-
fences st will s the question
before the court. This will  be
argued o¢n both gldes with vigor,
and we hope will be declded with that
impartiality that should rule in a court
of the exalted character of the highest
tribunal in the land.

We. have strongh at jasticc
will prevail, and that Brother Snow
sud others who are affected by the
same ridiculous and oppressive rul-
ings ol the ¢ Utah courts, will
receive that relief which a favorablk
decision will bring to them. The casc
{s in able bands, and we hope that
when Brother Richards retarns it will
bewltﬁoyfnl tidings. We wisi™him
every success in his onerous task a!
Washington.

https://newspapers.lib.utah.edu/ark:/87278/s6w41wcl /23182213

A5


https://newspapers.lib.utah.edu/ark:/87278/s6w41wc1/23182213

“Law and Logic: Arguments in the Case of Lorenzo Snow,”

Deseret Evening News (January 29, 1887)

"~ LAW AND LOGIC.

- —.'\‘
- |

Arguments in the 380‘ of,
Lorenzo Snow ./
3: iei’
. BEFORE THE WHITED STATES
SUPREME COURT.

| Lueid Statement of the Issues In-

| volved by ¥. 8. Richards.

}'-u‘r-r FAIRLY CRUSHED RE.
TWEEN THE UFFER AND

| 5 npt-:n.. : LE- v
| ST .,
Peoimted aud Conclusive Rewsarks

* by Geo. Tickneor Cartis

™ 3 )

'!T LOOKS A8 IF THE COURT WERE

' CONVERIED. X

"
I Nxws’ Special Correapondence.) :
The arguments in the “Snow Aabeéas
! corpus case began before the Stpreme
Court of the United States, on Thurs-
day, January 20th. It lacked Lut half
an hour of ¢ p. m., the time at which
the court closes each day, when F. S.
' Richards, who made the openiag . ar-
gKuments, began his remarks., After
stating the case as disclosed by tue
record, he called the attention . of the
court 1o the faot that the case involved
two distinct propositions, on either or
both of which they relled for a favora-
ble decislon from the coart.

THE FIRST,

and the Jeast Important, was
Ahat the judgment was vold because
‘ot its uocertainty. Oa this polst
Mr. Ricbards occuplied the time wntik
the court adjoursed. His ation
was that a judicial sentemce must al-
ways lmpose a deflnite punishinent,
pnd In view of the existence of & legis-
lative statute which allowed prisoners
a remlssion of the number of days’

Yo tb

| to be lmposed upon the prisoper for

confinement when tbeir behavior en~
titled them to it, and a3 the Judge In
the sentences made no sallo'vance for
Such » contingency, but had ordered
that the prisoner be held until all three F
scutences had beén satistied to the ful]
extent allowed by the law, lndopu-b
dent of the statutory provision, or If
allowxnce could be made for good be-
havior, no provision was made for u“
sentence, therefore it was un-
cert and being unceriain iz was
void. In answer to a on Mr.
Richards stated that they would be
safe L) relylog on either point aione,
bat did not ¢ Lo reat wpom both.

THE SECOND POINT 1
was Lhat three sentences were sought
a

singla offense. The record snd she in-
dictam:uty taken as prérented ny the
graud jury showed that the offunse of
unlaw cobabltation had been main-
tsigef® continuously and., uvninter-
ruptdly from the 1st day of January
until the 18% dsy of mber,

. The Indictmients, while they
scparted this period la the first place
lato two distinel y and in the sec-
ond 10 eleven wmonths, nevertheless
covered the whole period within she
yéars and months named wit.bouq
omitting & single day. Tae point sought
to be established by Mr. hards was
that shere couid be but one offense
for the rrl named. He cited a
number of English and American cases
and lsud still others un his brief, which
time did not allow nim Lo bring orally.
beforw the court, all of whicn bore
with singular on the case un-
der consideration. In one case it was
beld that the taking of coal from day
to disyfora 10¢i covering four years

from a ¢ mwiue in wn some 4
persans were Interested was ‘

BUT ONE OFFENSE,

for t he reason that there had beem no
cess sulon, and the taking, while felo- |
nlou s, was i all respects continuous. |
Ip aaolher case a man had attached a -
frauciulent pipe to a kas main from
whics, for a protracted period, gas bad-
been drawn dm-m day and turned
off g night, and h had been con-'
sumedd withous passing threugh a gas.
meter, yet it was held %© be ondyone:
offenge. In the case of dsawing wine
ifrom s vat at different by a
fraudulent tube, Lhe act was held to be |
continuaous, as 180 in the case of kill~|
ing a numb2r of horses in one day asnd |
of selllog cufferent loaves of bread, sil |
wi re held to be cuntinuons, and being
‘Cowdisuous wel e therelore but one of«
fense. The judge in One case res- |

https://newspapers.lib.utah.edu/ark:/87278/s62k0c10/23184027
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“Law and Logic: Arguments in the Case of Lorenzo Snow,”
Deseret Evening News (January 29, 1887)

::ldmmt :ond $300 m; yet Ite oonrt
prisonmen %‘m for a oh

which mhw u&kmy pro
not b ?on ner moro
ono- ther of the measure of
 pri ntorm.monntonhom
Mr. ealied the courdsat-
tention to statement of the Su-

preme Court of Utahh in the Snow de-
cmo-.uns mm.« only fouad ene

case suslalning n theory.
Be mlowed that case, wuch was
uotu. and lhowod

that it was wholly

case at bar aad
lmmu of uw
uh ndl

mpwd by hmm of
l- su-ou thv‘&o’&
others w

.'1 l

- ‘_“
: "« .
0 4~

ng on
error, was to get a definition of that
WONDERFUL WORD

that we cannot find outjthe mésning of ..
We wanted o now oonotb more |
about vh-tv This |
was the real z: last case.
Justice Bla om—'rm is & fur-

by o8
vlewed nOt having been called up In

CHE B e A pot pes kinga

on the plea of former eonvlct.lon We

AL Leie.
cnot. alter baving passed

m-

ST co‘ﬂ thlll n:r i x:

) wm&&“ﬂu”? r canvic-
2 Miller—You 'do

S e b

third § ' were vold? |

r. %ﬁ?ﬂl“’!lﬂ

@ SRR

o, woud

W must you not
.lu'e it de ned b:'wm o’l“crm.
lxther thst

ha ld snd in
ve sald 1o tthhue g:fno
{can be twice puwm

‘BAME 'OFVENSE.
It make d whetber
two . menu %ﬂ:muﬂ?:::‘ in the,

saipe : e, Or
whet ' '.to -
ferent case s o: by oftenss.

Wmuvu ita w  court that
two or more pensities have been im-
posed for the same offense, then the
comes wistrin u-:m of
F urt o Mb‘aa as ip dis-
‘ ghown b ollom lan-
lﬁe court, ‘aunm n un

Pl

pudsbment for the ssme

https://newspapers.lib.utah.edu/ark:/87278/s62k0c10/23184027
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“Law and Logic: Arguments in the Case of Lorenzo Snow,”
Deseret Evening News (January 29, 1887)

;rﬁé"faz‘,”éiﬁn‘,“' Daiied tates AL-

targe >

speaking. He that the case
e R
Lazke M!’:‘l‘:ﬁa ./ y
ards—in other

o
o whether the judg-
ment was vold; and secomd, whether
toe d snd third sentences in
casd were v of ialey.
L] m
cialm of the cognsel ‘:Mr.SmM
Was os. con-—-
teution t tmmbnto‘ow
ment, as, would

sirate, had po warrant whatever. In
the case of Lange there was one ver-
dict sud two judgments) fu'this case,
Bowever, there were three distinet ver-
dicts. Now it is because he
~was  segtenced sud ) % _pro-
nounced upon these verd sex .
that it was but one act and that there

is no 8¢ on or division, and that
the w tgm ust be as noe
act, ow I say case of w
puts an end to this w

was c_onvtled by the Sapreme Court

bezzlement. After
ga.f and evidence had bewn intyod
the court determined that there co
pot be a consolidation of these indict-
ments aad 'rpg ppon, -
- ALL OF THEM.

Thégeupon the case was withdrawn
fromi tbe jury inthe facé of the objec-
"tions made snd he was put upon his
[trisl.on one indictment,

Justice Miller— is not strictly
correct, I think, Mr. Maury. Tbe case
was not withdrawa frem tlre jary, bat
thirteen indiciments were, the

tﬂﬁl continued oo the other.
¢. Maury—He thern came to this
court on - the shat  there

4N

ground v, had
been an lulraciion  of a constitutional

right shich protected him (pom being
bis plcx 1 miey oy 50 ot

driake Lo determ westion,
::gwu h was the vu";“bgllt that

asK you & question on that point: Sm
gm'mt u this case, ln.u::‘::. :
ree indictments laying the o, ;:
of thive w;:hn nu‘l... each |
" 1‘:“.“-“’ three lad
for sn ol:g:- nam

othe
4 1. 1888 or'% ) R

thay, o
‘ments, the period duh{ovhlch the
cohabitation was alleged Lo bave

omu%_aa Th
so. This cours said it would not |
was e in the court below and de- |
n . i
J'utu?:e Matthews—I would like to'

to make this one
it all reeords of

{in :".'.Ymo. of

Mr

et

80 that he could not be red from

the second term ©of A nment by

the lon of the first? ks
Mr. —L the same

.ul‘:t ar ‘: cm”:z %m
the on be or nos, Iin
e "L-‘eun;; T

other s.\herem no jadicial
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“Law and Logic: Arguments in the Case of Lorenzo Snow,”

Deseret Evening News (January 29, 1887)

""While this query, as will be s
put 10 Mr,

::‘:nlammb“mw the justices,

tion of jJarisdiction and for that rguon
mf not dedted It necessary 1o ‘n

1nto
the qu of the nature of of-
fe q-"‘m"?h . t0, the re-
ergni mem of :h;aa‘:‘t. was the
mwﬁ“ jtation duriag the two

r.u‘md ven months was one of-
ense or three offenses. ;

GRO. TICKNOR CURTIS

failare of Mr. lna to even
an explanation this W
tion 80 repeatedly put

relieved and by
T pgent and freguent w.
'hnuv.o as wclr:ol?:q:run| <9
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“Reversed!,” Deseret Evening News (Feb. 7, 1887)

| REVERSED!
Judg-ie;t—:f— the Utlah
c«?’g Set Aside. &

LORENZO SNOW Oﬂpm
DISCHARGED.

Statement of the Ruling. -

Special to the DRSERET NEWS. |
Wasuixagrox, D.C., 3739 p. m.
February 7th, 1857,
The Supreme Court to-day reversed
the decision of the Utah court in the
Snow case. The syllabus set forth
that where a distric® ceurt in the
Territory of Utah rofases to lssue a
writ of habeas corpus lavolving s ques-
tion of persopal freedom, an appeal
lies to this court from its order and
judgment of refusal. The offense
of cobabiting with more thao
one woman, created by the act of
March 22nd, 1882, is a coatinuous of-
“fense and not one considtiog of an is-

olated act. After giving the history ;of
the case, the Court says:_ **On sppeal
to this court It is held—first, there was
but one entire offense for the continu-
ous time; second, the trial court had
no jurisdiction Lo infict & punishment
In respect 'of more than one of

the cotvictions; tH#ird, as want of)

Jurisdiction appesared on the face of
the proceedings, the defendant could be
released {rom Imprisonment on Aabeas
‘corpus; fourth, the order and jadg-
meant of the court below muost be re-
versed and the case remsndeg to that
court with direction to grant the writ
of habeas corpus prayed for."”

- — e~ - @—
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“The Decision,” Ogden Herald, (Feb. 7, 1887)

THE -;QECISION

e ]

-

01‘ llm Snpmme Court . lu tho
o Snow Case.

AGOEPTABLE INFORMATION,

—

Coatinuoys Cohabitation s
One Offansa—No Segrogn-
tioni’ Allowablo.

For several days pasi[the i:ub‘lic
has been expecting to hear & decision
from the Supreme Court of the Unit-
ed States inthe Snow Kabeas corpus
case which was ea ably argued by
Ron, F. 8. Richards before that

tions involved were lucidly explained
and at the time of the arguments it
was thought the court was f'zwnrably
imopressed, The maln peint waa
. whelher or not continnous cobabita-
tion was onc offense or whether any
number of counts might be incorpor-
sted in an indiétment against ope
person, -~

This sfternoon tho izmaro re-
celved informatlofi that "the Court
had tenﬂered 8 decision in favor of
Mr. Snbw end laying down the rale
that continuous“‘unlawful cobabifa-
tion" can not be segregated. This is
what tho people of Ulah have always
claimed In faco of the decisions of
the Courts of tho Territory. The
deciaion i3 all that the Mormons could
nxpecg._ 4

-
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“The Great Topic,” Ogden Herald (Feb. 8, 1887)

THE GREAT TOPIC.
. 1

The Snprcnin Court Dccision
in tlre Snow Caso

£

il sl =l

' T *
ENTHUSIASTICALLY ARBGUED.

— p— ———
[ ]

Further Informu.tio;l on the
Subject~Whit Is Belng -
‘Done,

P -

When the Oaprx Herarp
réachtd its numerdus readers last
night the people generally were
gratified at one piece of intefﬁgence
it contained, namely, that the Su-
preme Court 6f the Uhnited States
had reversed ihe decision of the
| coors below in the Snow-case. The
Mormons were e]ated while Gentiles
were found who wera willing to bet
the report wag untrue. The in-
formation was received from priv-
ete suurces, but, last mght the fol+]
lowing dispatch came over the
wires, )
Wasrixatox, February 7.—A decl-
sion was rendercd by the United,
States (Supreme Court to-day in the
polygamy cages of Lorenzo Snow,
petitioner, which comes upon an ap-
peal from the decision of the Third;
- District Court ofgUtah, denying the
risoner’s application for ‘a writ of
abear cerpus. anw was tried aand
found gullty of udlawful cohabitation

upon three indictments which wers
ail alike, exceptithat they covered

ditfent periods of time.

The court senténced him to a fine
of $300 and six month' imprisonment,
the peveral terms of imprisonment to
follow one apother, The prisoner,
after serviog out the first term, peti-
tloned for a writ of hadeas corpus and
discharge from prison on the ground
that he could not belagally sentenced
to thres terms of Imprisonment f{or
one coptinuous offense. The court
denied his application, and he there-
upon appealed, This court holds
that the offense of cohabitation in |

the sense of the statufs Isanicherent |

contihuous offense consisting of one |

.isolated act., There was therefore, !

only a single cffenpe committed prior |
to the time the indictments found.!
This court is, therefore, unanimously |
of the cpinion [that the order aod |
jndgment of the district court for the |
third judicial district of Utah, mwust
be remanded tothatcourt with direc~
tious to grant the writ of habeas cor-
pus prayed for, and totake sucl® pros
teedings therein as may be in con-
formity with the law and not incon-
sistent with the opinion of thiscourt.
g‘hs opinion was by Justice Blatch-
ord. - . *
¢ The Deserét News of last cyen-

ing contained the {ollowing apecial:

WasHixagroxn, D. C., 3:30 p.m,
February 7th, 1887,

'The Supreme Court to-ddy reversed
the decislon of the Utah Court in the
Bnow case. The syllabus set forth
that where a dlstrict court in the
T'erritory of Utah refuses to issuea
writ of habeas corpus involving a ques:
tion of personal frecdom, an appeal
lies to this court from its order and
judgment of refusal, The offense of
cohablting with mor¢ than one wo-
man, created by ths act of March
22nd, 1882, is a continuous offense

https://newspapers.lib.utah.edu/ark:/87278/s6bk2ixz/10726968
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“The Great Topic,” Ogden Herald (Feb. 8, 1887)

and not oneof an isolated act, After
giving the bistory eof the case, the
Court says: **On appeal tothis Court
it is Leld-first, I.Eew was but one
entire offense for the continuoustime;
second, the trial court had .no juris-
diction to inflist a punizhment In re-
gpect of more than one of the con-
victions}*third, as want of jurisdic-
tion appeared on the face of the pro-
ceedings, the defendant could be re-
leased from imprisonment on Aabeat
corpus; fourth, the order and judg-
ment of the Court below must be re-
versed and the case remanded to that
Court with direction to grant the
writ of kabeas corpus prayed for."

According to the Salt Lake Her-
ald, n very few minutes after the
pews had been received in Salt
Lake City F, 8. Richards hunted
up Ben Sheeks, and these.two ro-
paired to Dickson’s offico to break
the news to him, and to inguire
whether he would consent to an
immediate discharge™of Apostle
Snow and the others affected by the
decision, or whether he intended to
require special habeas corpus pro:
ceedings in each case * *
The gentleman was, found pacing
the floor_buried in the contempta-
tion of o law volume, He was-con-
ducted into a private room, and
there, with as much feeling as they
were capable of, 'Richards and
Sheeks gently intimated to him the
disaster that had befallen,, and
asked what his intentiona were with
 regards to the liberation of the
prisoners, _

Mr. Dickson mnswered that he
thought it would require a habeas
corpus proceeding in each case.
After some reflection, howeyer, he
eald be would probably advise a
discharge of the prisoners.at once,

but bo wanted some justification for
the officers. Mr. Sheeks dryily an-
swered that he would think a suffis
cient justification might be found
in the fact thatthe judgments upon

tirely
ended, with no positive assurance to
that effect, but with the understand-
ing that all Mormons who are un-
dergoing sentence on yiher terms
than the first, should be liberated
to day.

. F. B. Richarde rode out to the
Penitentiary toon after his inters
view with Mr, Dickeon, and was al-
lowed to seo Agos tle Bnow privately,
Heo maintame

news than he had been some months
- before, when .he was informed that
the Bupreme Court bad thrown his
case out on the grounds of lack
(of jurisdiclion, Mr, Richards in-
formed him that he was not pre-
Enred to take him out last evening,

ut if it all wént well, he would be
discharged to-day. Mr. Snovw replied
that he did not know: whether he
could get ready to leave for a few'
days—a statement, it mxy be "be.
| lieved, which brought a smile to the
| face of the attorney. He was fin-
| ally persuaded that he must vacate

https://newspapers.lib.utah.edu/ark:/87278/s6bk2ixz/10726968
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which the men were held were en-
void. The interyiew then

his usual calmoess of
maoner, and Mr, Richardssays,was:
| apparently no more affected by the
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“The Great Topic,” Ogden Herald (Feb. 8, 1887)

his guarters today, and nothin
occurriog td the contrary, he wil
leave ths adobe walls behind him
at 3 o’clock. He was undérgoing
sentence for three terms of six
xonths each, aud $900 fine;of this
amoynt. $A00 will, of Caitred, o
‘mitted. The extra illegal impriss
onment he has suffered; however,
he will, of courze, bave ‘no récoma
pense. far.
« The Qapex HERALD Jearns from
Balt Lake City that this morning
| Prosecuting'  Attorney  Dickson
'wired the Attorney General at
- Washington whit course he ahould
' take, whethar to give the marshal
 permission to liberate the prisoners
whom the decision aflects at once,
or whether it would be necessary
for each gne'to’ be brought before
theceourt.in 8alt Lake City under
2 wrif of habeas corpus, An
answer was anXiously awaited this
morning, . However, it is certain a
great hegira from the pénitentiary
will take place to morrow ifit has
not already oceurred this afiernoon.
Liater, — At four o'cléck a
epecial frony Salt ‘Lake City to the
apkx HERALD, stated that noth-
inp had been heard from the Attog-
neysGenctal p to that” time, snd,
theréfore; matters were at a-stand
still. News. wad' expected “every
minute, howéver,

https://newspapers.lib.utah.edu/ark:/87278/s6bk2ixz/10726968

|

Al5


https://newspapers.lib.utah.edu/ark:/87278/s6bk2jxz/10726968

“A Paralyzer,” Salt Lake Herald-Republican (Feb. 8, 1887)

son and Zane. | 7

THE SNOW CASE REVERSED.

The Supreme Bench and the Haughty
Croseculur lu Mourniung fur ihe
Downfall of a Long Cher-
ished Pet Sgheme.

The oity was thrown into a fever of

ing, scarcely less

mu~ds-Tucker biil by the House, by
the sppearance of HeEBALD extras read-
ing as fellows:®

HERALD EXTRA.
The de~ision of the Supreme Court of
Utah, int e ¢'se of LORENZO.B)OW,
has been reversed by the United™States
Supreme Court, . 4

This was all theiut:lligeics that at
first ariived. Half an hour later, when
the evening papers came out, the Ncws
pablished the following spzcial:

+ WASHINGTON, D.C.. 3.30p.m.,
February 7th, 1887,

The Supreme Court to-day reversed the de-
clsion ot the Utah court 1u the Snow ease.
The syl 'abus set forth that where a district
court of the Territory ot Uwah refuses to is.
sue a writ of habeas corpus involving a ques-
tion of personsl freelom an appeql lesto
this court from i’s order and judgment of re-
fusal. The offense of cohabiting wi h more
thin one woman, created by theact of March
224, 1881, is a continuous otténse and not one
consisting of an isoluted act. Aiter giving

A Terrific Setback for Dick-

yit

comment about 4 30 o'clock last even
violent than that
which raged on the passage of the Ed-

o Tmemwam—Ey W T me R NS Wt SERTRWE BT Eeem

the history of the case, the Court says: **
aopeal to this Court it is held —fir-t, there
was but one entire offense for the continu-
ous time; second, the trial court had no jn-
risdiction to infiict 4 punishment in respect
of more than one of the convictions; third, i
as wsnt of jurisdiction appeared onthe .ace
oi the proceediugs, tne defendant cozld be
releasel from inprisonment on habeas core
pus; fourth, the order and judgmeant of the
court below must be reversed and the
¢ se remnanded to that court, with direction
to grant the habeas corpus prayed for.""

The welcome intelligence was dis-
cussed on every hand with glowing
countenances or blue countenanceg,
according as the sympath’es of the uis-
cussersran. On all hands 1t was con-
ceded to be a terrific rebuke to the man
who first conceived the iniquitous
scheme—DIckson, and to the Judge
who assisted at its birth, and set it on
its feet with his official endorsement—
Zane, It was a terrible blow to the
Supreme Court; to Boreman, who had
echoed Zane and Dickson; to
Varian and McKay, who have
each sat with Dickson and bulldozed
Grand Jurors into multiplying counts
upon the powerless Mormons, It
would be a terrible blow to Powers—
but he has neither the capacity to un-
derstand it nor the sensibility to feel it.

HOW THEY TOOK THEIR SHOCKS,

A very few minutesafter the news had
teen received inthis ¢ity, F. 8. Richards
hunted up Beg Sheeks, and these two
repaired to Dickson’s office to break the

news to him, and to inquire whether he
would consent to an immediate dis-
charge of Apostle Snow and the others
affected by the d=cision, or whether he
intende i to r quire special habeas cor-

pus proc2edirgs in  each  case

A reporter of TaE HERALD, who
started out with the intention of
peing the first to inform the

rosecator of bis set back encountered
ichards and Sheeks at the foot of the
srairs leading to Mr. Dickson’s office,
and accompanied them to his room.

https://newspapers.lib.utah.edu/ark:/87278/s6bk2ixz/10726968
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“A Paralyzer,” Salt Lake Herald-Republican (Feb. 8, 1887)

The gentleman was found pacing the
floor buried in the contempilation of a
law volume. He was conducted into a
rivat2 room, and there, with as much
eeling as they were capable of,
Richards and Sheeks gently intimated
to him the disaster that had beflallen,
and asked what his intentions were
with regard to the liberation of the
prisoners. ¢
Waen he had re¢overed from a brief
apople:tic fit, Mr. Dickson answered
thut he thoughl it would require a
habeas corpus proceeding in each case.
After some reflection, however, he said
he would probably adyise a discharge
of the prisoners at once, but he wanted
some justification for the officers.  Mr.
Sheeks dryly answered that he would
think a sufficient justification mighr« be
found in the fact that the judgments
upon which the men were neld were
entirely void. The interview _then
e1ded, with no positive assurance to
at eifect, but with the understanding
that all Mormons who are unghe;going
gentence on other terms than the first,
should be liberated to-day.
Tae HeErALDp reporter hurried off to
Judge Zane and met him just as some
one was informipg him of the igw-
ligence: ; T R LW ‘
ReporTER—Judge, have you heard the
| news? : e <1
! JupcE Zase—Regarding the "Snow
| ¢ se? Yes, I just heard@bat it was.de-
cided s hisfayor. Anything regarding
tLe Hoptcase? « ) &
RerorTER—No, the Snow was the only
decision wired., .
Jupnae Zaxe—The Hopt case was sub-
mitted at the same time, I think,
And thelu Ige passed nonchalantly on.
His assuwption at coolness was ad-
mirable, ut there 28  that
evident about him which &, d that the
blow bad been & severe one and had
gone home.
Judge Boreman was nowhere to be

seen. Judge Henderson, who had not

committed Iimseif on the segregation
doctrine, was informed by Mr. C. C.
Richards of iz decision. He merely
adjasted his favorite ' quid, and re-
macked, I suspeeted as mtich.”

At the Marshal's office, the litile
gathering there looked as cheerful as
an assemblage of cocks on a drizzly
morn. Some ¢omfor: was attempled to
be extracted from the claim that the
only thing decided was that the puttiog
of two ~or more ecounts i.to the
same indictment was not allowsable, but
that the right to fiod more than bue in- ‘
dicrment yet remained.’ This auvsurd |
view was quickly démolished when the |
‘gathering was assured that it was a-ég“
regation in any form that had beén de- |
‘clared agamnst, and] that Apostle
Snow's case itself was uone in which the |
periods bad been covered by separate
Mdlcmul "

" HOW APOSTLE §5OW TOOK IT.

F. 8, Richards rode out to the Peni-
t ntisry soon after his interview with
Mr, ! n, and was allowed
to see Apostle Snow privately. He
maintained his usval calmness of|

manner, and Mr, Mnh.uyt.{-wi

sppareatly no more affected by

news than he had been some month:

before, when he was informed that the

Supreme Court !n? thrown his case
0

outon (heground of lack of jarisdiction.
Mr, ~B}ehndl informed bim r  he
was not p to take himou' ¢

evening, but if all went well, he wo
be diacin ed to-dav. Hrfl'snowi-x-
plied that

 d:d not know whether &
could get readv to leave forafew days

—Aasta’ement, it mayjbe believed, which
brought a smile to the fgce of the

attorney, He was finall rsuaded
that he must vacate h’inp-.qwuu
to-day, and nothing oceurring

to the contrary, he will leave
|the adobe walls behind h'm at
3 o'clock. He was undergoing sen-
{tence for three terms of six months
each, and $900 fine; of this amount
$60Q will, of course, remitted. The
extra illegal imprisunment he has
suffered, however, he will, of course,
have no recompense for,

https://newspapers.lib.utah.edu/ark:/87278/s6bk2ixz/10726968
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OTHERS WHO WILL BE AFFECTED.

In and out of the Penitentiary, it is
safe to say, there were many thankful
hearts last evening. Among those who
have served their first term and are

now imprisoned on their secomd, aie
N. H. Groesbeck, of Springville, and
Bishop Bromley, of American Fork.
These and some ten or twelve
others should be freed with Apostle
Snow. The others who  are
at present serving on their first
terms, and whose prison bars will
be broken by this decivion as soon as
they have served those terms out, are
the following:

Royal B, Young, three counts; John
Bergen, four counts; O. P. Arnold.
three counts; Wiilard L. Snow, three
counts; Will'an Jeffs, four counts;
Carl Jinzen: James Dunn, three
counts; James Higgins, five counts;
Jonas lingberg, three counts; Andrew
Hansen, thre: counts; Isaac Pierce,
three counts; Amos H. neff, three
couunts,

These are only from this district;
there are others from the 'First and
Second Those in this district against
whom cases are still pending on more
than one count or more than one in-
dictment, are as follows, Many of
them have already served one term,
aud all such are now freed from any
farther fear of having to re-visit the old
haunts. Those who have had from
two to five counts before them, will now
be able to think of one with some de-
gree of cheerfulness. H. 8. Gowans,
two cases; John Penmai, one case;
H. J. Foulger, two ' cases; Thomas
Jones; John Y. Smith, two cases;
James Moyle, two cases; George H.
T'aylor, two cases; Charles Livingston,
three cases; James C, Paulson, two
cases; Henry Goff, two cases; William
J. Jenkins; one case; Robert McKen-
drick, one case; Ishmael Phillips, three
cases; Jonathan Chatterton, two cases,
H. W. Naisbiit, two cases: Stan ey
Taylor, three cases; William H. Haigh,

three cases. ] > A ]

b

Following is a list of those recently
indieted, infwhose case the Prosecutor
will haye the cheerful task of moving
either to quash all but the one count,
quash the whole indictment and resub-
mit the case to the grand jury, orelect
upon which of the counts he chooses to

proceed :;
~ John Tate, four counts; Bedson
Euardley, four counts; William H.

Watson, four counts; Ezra . Clark,
three counts; B, H. Schettler, four
counts: Peter Barkdell, five counts;
Lewis H. Mousely, three’counts; Herr-
man Grether. five counts: George B.
Wallace, two counts; John P. Morten-
sen, three counts; John Adams, four
counts; Apollo Driggs, fi e counts;
Joseph Hogan, four counts; James
Buatler, five counts; Elward Schoen-
feld, two counts: Andrew W. Winberg,
five counts; William H, Tovey, two
counts,

THE ELDREDGE-ARMSTRONG BOND.

Itis thought that the decision will
have considerable importance in influ-
encing the Supreme Court’s decision in

the case of the Eldredge-Armstrong
bonds, as one of the grounds on which
those gentleman are making their fight
is that the two bonds ($10,000 each)
were exacted on different indictments
for the same offense, that segregation
_v;laa 1{legal. and hence the bonds were
illegal.

BUT THEY WON'T DO IT.

Several gentlemen were heard to say
on the street last night that if Dickson
and Zane were men of the calibre they

‘were accounted to be—they would hand
in their resignations forthw#th—no
man who deserved the name of lawyer
would bow his neck and humbly re-
ceive so crushing a rebuke. The best
answer to this, however, is that these
gegtlemen are ‘Republicans, and that
they belong to that great army of office
nolders wlo seldom die and never re-

sign. 23 UF LT
CONGRATULATIONS,

F. 8. Richards was the recipient of
a host of eongratulations on every
| hand last evening on ‘the issne of the

ficlit he had conducted at Washington.
He accepted all expressions without
disguising the gratification he felt over
the victory, but acdded that be had had
the strongest possible aid on- his side—

‘4

‘the law and the right, % £
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“The Snow Case,” Salt Lake Democrat (Feb. 8, 1887)

. AT _ e o

THE SNOW CASE,

———— —

Ininwfiul Cohabliation Nort an Cones
tinuous Offense.

Wasuinaron, Feb, 8,—A doeeision wis ren-
dered by the United States Supreme Court
yvesterday in the polygamy case of Lorenzo

Snow, petitioner, which comes up on ngpoal
from the Third Distriot Court of Uta , de-
nying the petitioner’s applieation for n writ
of habeas corpus. Snow was tried and found
guilty of unlawful cohabitation upon three
indietmeats, which were all alike, except
that they covered different periods of time.
I'he Court sentenced him to a fine of %300
and six months’ imprisonment, the several
terms of imprisonment to follow one an-
other. ‘T'he prisoner, after serving ouat the
first term, filed a petition for a writ of
habeas corpus and a discharge from prison,
on the grounnd that he could not be legally
gentenced to three terms of imprisonment
for one continuous offense. The Court de-
nied his application, and he thereupon ap-
pealed, T'his Court holds that

THE OFFENSE O COHABITATION

In the sense of the statute is inherently a
continunous offense having daration, and not
an offense consisting of an isolated aot.
There was, therefore, only a single offense
committed prior to the time the indietments
were found. ‘T'his court is, therefore, unan-
imously of the opinion that the order and
judgment of the Third Judicial Distriet of
Jtah must be remanded to that coart with
direction to grant the writ of habeas corpus
praved for, and to take such pmceodinﬁs
thereon as may be in conformity with the
law and not inconsistont with the opinion
- of this court.
(ypinion by Justice Blatehford.,

SRV N
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_— _ —_ eE_--— — - —

The Snow Deciafon.

Tho Suprema Court's decislen i tho
Spow camu vrroalhed the faces of the pricyls
liaod with swllen yesterday. Tlio old man
wan goilfled by teli plicos, when he and Lho
real of tha cohal ¢onvicla keld a pralse
mellng, aod Lider F. B. Richands gof &
fesd-fur-any-ilne permil from the ar-
elals ofllce po Lhat Lt and Brother doyle
coijd o down_aud ntuglo thelr leam of
{Iar with 1. The church plon uow La

Hoe up no Agbexs corpusnll e colabs
why bare satyed o2 wwnilhs or ofer, and
turp theny longe.  Juet ot inany will pae-

llcﬁﬁmla o (he 136 dullter?, Warden Brown
copJd 0t Efals tendng, aa 1l booke
el o cprefully Jaoked over ta figume ths |
thing up. The pricsthcod wil male a
handie of Lhie 1o praciaimang 16 tha poopla
that the Lard Inal laef showlop Hia baod
i faror of His Saivis,

Cotone) Merrltt ways Julmy Roabarnyph
noyd A pomber of nflior pronclaeal sl
Janyern fuvo clulined ol plong Ibal 1lie neg-
steqrallon of adictivtuls wolid pot slgid

{cro iha Buproars Courk

——— e il
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RELEASTAQ THE COUARS,

Soope of the Leie U, B Buprasibe H

Court Dociglon,

APPLICATIONS FGR RELEASE UNDER Y,

Attarney Ricinrde Gela n Snt-Bnck 6n
Ity Avrppant Demand fuor Panclhal
Righti=2wogh Swearing by HMromloy,

Mz, Dickson rocelvod word seslerdng
nomjug fieot Alortier-Rearead Garlaod as
£t tha scop af thie Uoled Sioalch SUupivine
Court'e docdadun, wa (hnt Lho cobeb cenvicle
afocled [herely wil Do relongul oow ©s
famt oz 1hefr sl 81X onlhy expirs,

CONARS RHELRASLEY A RRTRRNAY,

Cohnls Wm. M. 1teowloy of Amsrican
Feark, Imag Viercs ot Iz cily apd Win. )
Pileock nnd Ambrosa Greemweil of Hpden
Wird brauglit down framm tie et yerichday
1o I.Icé:.tﬁmllm!. Yadet iin reeent nuling of
the Soprvms Court af (e Ualtrd Sialos It
Lho bucw case, .

Geoegwell pold hla fino of 8303, thero

Leing Do tarts faxed azainet hl, recelvod |

his pil¢ o clotlins aod weol avuy rjelc

I." T
E'n codla or fing word (Axal npniost Plii-
cack fo bis senlroce,and g wus agcord-

luﬁiiy Wischarged,
dhap Hifomley and Isane Plered yront
brlore Lhe Commissloner La laha the pacper

roaity, Uit veot® glorivusis slipprd up on
Wiche wchiema, .

' HIMOP PROMLEY,

| The cohab nnd etilld benter, oo golug fnto
(he Fen had v lang Geard, which Lkas been

Cehaved off, Ho hae pow buk & sernliby
moualneho and wear a decldedly tough aip-

| pesrance,

e win a hiod of furmor t-]
The anly real'nloporty Lol ho cowd =l

| Bils 0wz Waa Alts-two novos of gruad Jand

| hls owar man Alty-two poves of prud Jand

1io woa sswori eod feallins Lhn |
pocapalion

eliungted itear Ameclcan Fark, worth aboul
#Teuacte, Holnd piven £10 per ncra
toc I, bul wanld bo witilng to aell I for
€15 This was covered tmy n S0 morts
gaga wWhich was given ihrea yeam npa, hut
goly the lutereal had Sot Leen IWLEL Ho
bad 9o hanie, the twe be bad havlap beew
drerded to Liis wives iwfore i was sent ta
itho Frer.  He had n jeam of Lormps zapd
waron nod & clf, kod wnttie Tarming Ym-
flemovin and mbont 100 Licad of 10,
Wwilel wera leoded by samo ond o Alisrea
Tiushoep Wwere wortl: 1,75 por head, Thesto
wiora s eolite resgurees. |
Mr. Dickean sald thore was o us 40 g3
furthe? lotg Lhés smesminnlion, & the overs
ping fu tivw real estuta exompf o oXicu- |
don woa exoapl 10 pay the fing
Drovaluy sald in nq-ir {o Brothor Moyle's
Qeallnps {hat e boel bad fourleen ehlis
ren, hut two of there would, fig thanght,
o goneldired liegitinnie, The properly
rpakent off war alj (bal L0 bad pofw(ilh-
elamdine hls 10n% yrahlapce Iu {12 muntrz,
and hig oflloe of Tiadop ef Amsr{enn For |
aud thenty didpol kuow whether thesheap
wom lrioe relor oo, Mr.IMeksan nskw) the
Dlzhop I o b over heatd ooytbing 1o the
conloenry, oF If ho hod Aoy pensan fo Wink
ibal the theah wWora dead, lo which the
Blshop oeplled 1hat Lia coyld ant eay. It
s pozslble Ihal 1hoy bl nll died dunng
ke winter, He Lad also twa Tnlla that he
ha to pay protiy soon.  §1o was informed
Lhal tlds cut po fipute o Lbho cosy  Mr
Maorlo thauptd Lhat the land was cxempl
frgin pxetulion, ay by A ruling of Jadge
Zane such preperty was énnsldernd a pur|
of & bowicglead, b, iMebson sld IE Wi
rufp ticid good, &8s ilinQotrd was lociined i

L Tr [lote, Lhat Lo sl Welto not ““-:E.i

Tho wirhiwn tarm nf the osfh wis lixn

te Beombey by Mr. Dlekenry, and he wos
psdaod If 4p could swear Lhel | €8s pof
workh s sumy of X over and Abors e
AMoult vxongd fram execution, and (bo
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Zano $ducl pnt ¥ was annsldernd a pur
of & houieslead, M HMebkson sld IF Win
rufp tieid good, &5 LieQotrd was loclined in
Tr l{ose, Lt (e alip Welt not exempl.
The wirhivn tarm nf the osth wis liracad
1 te Drowmiey by Mr. Dlckinm, and o was

oslasd 1T Ub could swear Lhel ha Was not
| wWarkth tlrs sy of £ orer and Abora Lin
| amount vxempd from eeecutfon, and (bo

Blshen, aller radipg iU, eald  thnl
£ fherd w23t any probaliiily ol
|bis geltlng Inlo o jrerjur  eCrups,

by laking the cath reguired, by would not
$u pa, Ilo nas oot inych of & lawyser, and
with o grecunrsa that waa guils refreshilog
&l thal he did not undetstatd Lho Wing
of nll, Aftor Lolor pinned dowd to the
Aunstlon ka4 1o fhelther Le could tako the
oath or uoy, he wijled and al)ld out of Lo
clindr and Wend to the Mardhal's oflice
whore hla sons pave ihe mouey requlml
for the paruetl of iy Oue nod cosls,
oouptiyr to 2107 &), che Lishep, &lorues
lariy esougl, lalfag 1be chamre frour 1ba
Clerk mnd stulling 1§ inln b's wallet and
thon Inlo hix {ovimas pockel, oo I i wne
s onn nnd ool bgrewel from bis sone
»1th un shot® In the world to psy i hack.
The blshap will relurn te (he Lowouw.s ol
hiz coucnubines, r4 he fudiesaled his intan-
Llan of dulug, 6 eoon os he was relevased,
Wwhea the meplrdce was passed upon b
| by Judge Fowern Lzl spring.
1940 JITENRLE GETI AW\LY,
{  The pecl flctin nas Tene Pleres, who
lhas sinco hie wlater residones In (ha Pry
s chavwed o intch Ml Lo wonld harzlly be
tecodnlzo) Iy hile conks It they shonfd have
[ funel Lhva pleanore of wevitrg liti,  HiA flary
Ivarl Lins been all shased olf aod lds halr
cyl {p reguiar comict sfrie. Ha pepclied
upod the ankinus gl cocked Ll lepr oy
tho arm of [be chatr, atd lsoked Car wit thio
trocld Lk» & Feli-s Gazzifs pholorcaph of
afralg roter, [Ho sald Lils busivcss was
thal of A iarmer ad Coversl ruetler: ho
fiae o [1iths Yoo ln tha Tenih Ward w bota
Lir legal wife abd threo cdibdren are nl
mogl liviag, theg hovig ef Lha Acoodl
iy fa the Surar House Ward. His
propurly was o toaploof calla Ho was!
Lemee 1he oviis of a hopwr, wagon aml
| harnea, bul o undursiond s wifo had !

U geald 1l

Hu Conld Term oo eriluiale of
whal they wero worlh, Il efier beily?
brouglt down lo the polnt ]l{ Mr. Dgkani)
a:ﬂ;l thisk aboul F156 would onror Lhetr
Talae,

Elly aurvery were gigen 13 the shortest
manoer posslbic, aod wilk & ver appmrent
lack of candor, and Were snnedzed oul of
Dilra ot In'tn-:n'n!s hio tdfk froir g cow, e,
{no, U1 wol knoty wlicther o enuld tale
theokth of not.  Brolber Morla tiengiil
thot Lo would ol commit arly perjory by
Laklog the reqnisite cull A (oo agd {me
dione examiloatlon follnvwed, lo which the
thefendant wadu Mo maeat pan-eoinmitel
nnswers that could pomathly Lo plren in
arsei (o 1 ursions of 1he Provecuting
Atforner, which was ai Jast wound up by
no calh bring @hel by i),

Jusdyga Mekay rald Lbat héconld oot dis-
cliaren 1o dv foedant upan his ghow inﬁ
and e casa nisizy, I o dld nol poy b
fine, balakengnn WL nf Zalwaa rerpus
befure Judan laos, Plorce was renintulnd
Inta (e eaulod® 0T Lo Uonlled Stated Slnpe
Aleait pird Lolo Jast ereuingy furnledied the
armmnl tegulred 10 pay his ine and conta,
Bl G

ICIARDS MARESE A BOWMNEL

1. &, Richacde, Atlnrnes<cevrml for {he
Chuteh of J.Coofl IS, In Immlnﬁ,
inach 100 lrgd for his pant\fvs,  Jie aéadke
Inta thn Mardlal's allice 3 eslerdny innralog
Iollomed Ly o tnotley liende o 2Mormon
voaanly hangers-on nod {lking men, and
Urmanded o pass 1o the Poolteulinry Lar
cpn ot tho chinrch hirelinga The follow
waA Lo bo really o chiurch misalonazy 10 o
"=2lpls In prisan,” Ho wasln go lo nmong
Mew, $ul! each nhe whal ta do, nvd when
 would be Umo fo aidbe #ach for hin
“riphle’ In sbor, e was to st al de- |
Nanods fréyeiks lilw:'lpl"hm. aned pivg fbo Uen-
1Ule sninlons oF o hellsh Inve o nodersiand
that “Iacai ! s ahove all law.™ Drother
Hichards, wih i drtnpallng mouth, lo
elin®w ol tefore jda hﬁcl.ﬁ'ﬁ. millalad hlsa
tborocie pouch, Pk Lis Nuwlilan cano
anil rowrer) {y plepdorfan {aacea Lhat {ha Lnt-
(er=dar Salnte Insl monio rifhl!- it in this
‘Corritary, aud that hey doemauded thosa
riuls!  [fLoms of henchmen—*fHearl
Hear™§ The dMormen chapticiver again
flapgred Tiia winge with puother inhihlf
e b-n-laodle-doy, prating jeo did nol pk 28
u fuvar, bul ne i right, whed Dnputy Prait
walked Lo, and, findlng whal wae bving te-
awanded, dirocted Lha £lvrk
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GIYE 0 TASSRA

Whafover, Foalse fate tho Allormsy Geg-
o7t for the Church of & G afl L. U, 5. {0
undapsiand {lat thoe Mapshal's aillca lHlo-
| ™lns had 7iguts, that tho ymison hod dise
cipline 1o Le preserved, and nl If he
- rowdn’t come fato thal office and ot Uhe
i .Funﬂemau huv would b® dccormmodated
wii

h oo favore,  [Crles Frowi1he benchmeg

of "Shayel Shame
loto Lho olher rooth AR

Frait {hen xvont
calied on: Caplalp
Groegman, who was Ln chargaol the olbee,
pot 1o alow Grand Aogml Lichnnds spy
pams or fnvoms whatuvor, Al tha sams ine
Iaking n fety cursory nud ¢asunl remarcks,
ua lf mern, nboul the perploxitos and nn-
reriadnUes of Mormon parenlara, oby lously
Intended an & talm of Gilead for the {coder
tolab berrt of A7 Lonl-hleh-mich-nquuick
nnd-son-of-an-spostie Franklin Smith Rich-
arda,  Fraoklio A olood domb e an areter
tor a itmoment, apparently «fmid ihat
Yottt waoid et an ba felf, ks hbn
Ly tho naps of lhe neck oud waliz him
dovey slzies bn & Im:ullnr bind of Rowporl
GOlide pot poaciloed wued In 1w ward
weatiop-bnuse hoedewae  Whed Frati
wenl out, tho Marmon Bilhade aned Grand
Linwd Vranklta 8. placked up L apirit
which bad o cowed lilo o melaplarical
woodehnek’s haolo by Pmit's fosliteg acrom
hiv Doid of «lolen, and Asvked of Yir. Millers
“Caipe, gro you wod golug (@ gie us our
Yights 1

“You aclt ko 8 d=—dd foal,” veloried fls
clark, ad Lo mofnsv) 10 ¢ivd 1he aaked
for, [Crivs af *Uh! Oht™ frotn the dgpie ]

Theu Vuulia Richards asdi his allepdunt |
banduf bazoud sy wecing (i thay had bl od
1o Whae they could chw, withdre® ta
{:g 11-:;1: g.ll!.ll ot chow (he doag 1hat bad

alp glvnsl Lt

T1imt s Drciliven profited by Les caellgs-
lHon, was evilenl when Drotier J.lnll-l-d'
comié (n lunard poon relulse o poiflog
Cluld-Beater  Hrawiloy, Abgmns Jaaae,
Jacrbua I'lired and daublivhnuen Nucepshoe
loun Elleork ont of tho Liastle, §la wus
yerg allable wnel, whille while pressing his |
Jﬂ]lllhf,. mu.-n:mdinglr drferent 10 Mar-
ahals Grooonmn aod eall. 1o Qo ne |
more Nke Highseockalorum Fravkilu 8.

1 Qenriiles from the pew Btoled {oF In )

flint Vs monn l¢ preeu cleess, Uatdaln |
virepipan lojd Dratlier bloyia (b Mr
MUlor has wa golherity 1o grat fo
tha Pou., which 1he cohale wlil do well fo
Leap It mipd. Bul as Mojle condecied
lhuiael® w1l prongiely, o WAl ACOOINE O
daled ns uichls as Lho law would nllow,

TEE HONNING'S ETISOTE
Caused & gepern] reipesk fu the Manlol's

ailice 1bal Lils waa buf 2 very fnint Indlca<)
tleo of \ha fenrdal blph haod with® whick
2 Safole warld run thiugs U Sintchood
wete mrantsd them; the «rth conld nal
Labkulg Lhom, apd hood and marder woold
nrthealialingly be pesarted 10 In untluﬂrqi
o
whtlen In the coda ol Moroigh, #laqac] 14
atere all freman feo”  Tovl? trermerd] Li;
L-n."r!l:ru.!- alriness g ol Lislavesd ot Uhg
‘oo Turwlity afleraoon when (be eramd of
wlogles gliopuliion drota ol to Uringe
Apentla Bedly Mudlied Sootr, The nhnlu
paudrove o aa hongh they ownad [he
F!ﬂm, &nd tha warden end tornkey had 1o
altly staad them oft or the? wonld havnie
asatden Lo galer b rafed g0l tho onlive
cavalewda of aoraphn be allnwad o vlds lo
nad carry ot svarg calink camrict I lie
Mace, L uey wnolked thvir “rlatie? sothey
anid, g2 114 doutd a ooruber of ihem &K-
m:‘lnﬂ any nioinent 10 #e4 lho Lord eppror
n Henpon eubrrannded by Emfth, Nrice
Iinth 60d thn fow Jdeccassd aposUes nho
povor npoelnilad, otul releaaing all (e
cobala al a word, smiie 1him whola
Cevvllin {mstle inle tho parih, sacdeg nmd
pil. Tho guards ray thty urep 1rcd 10 dm=il:
wilh the wroogaut chiek of {he Clossn
fetl of Iarnel, amld the way 1boy have tien
driving ouf 1¢ the Fen since the Murshnl
wenl atay, demnaodiog thelr ¥ eighils,” s
though Lho Pepltentiory msmtgement as |
al Lho Dok amd call nf ths Matinan Chvech.
1n Tacl, 1w Unlied Slatea hupming Court |
decictan, which ranlig bulps ot the Ed-
munda-Tucher Ik Ly pn exalted tha hora
| of tho pacwda Chilldrer of Iamael fbat (hoy
think now the Lard In about to shinw Hine
| sl ofs Dlgh, defesd tha LN, ylve Uiah
kalchaod, nnd wipo the Geallea frora 1he

)+

! Tara of 1ho aarth,
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THE LAST ASSAULT ON MR. DICKSON.

The Dercpel News has ‘cominitied
alwosd ¢very spocies of crlmg and
outrage In the courad of 113 sinisler
taresr. it Las tried to 1nelio mor-
dor; 1t bay justified murder and de-
fanded ovory apecies of erlmao; it Lo
throwa the blanhet of ita conceal-
racnt aronnd & thousand scoundreld ;
It hag assisted So comdening every
gpecles of molfensence 2nd rafian-
fam ; ithoa konowingly Leld up peopls
gallty of Inceat, roblbery and marder,
assaints and martyts; 1€ has heiped io |
Letray weak wowen into the rlatchea .
of brotal men; Ib hus watched
and kopt still whila 18 knew thal
wholedale robberleg were boing per-
petrated vpon poor slaves; i hastried
with all tha vonom of dnatarsthe e
tirve principles of whick aro falsehidod
and nialice to assaasinale chseacters;
it has, while defonding the gratifica-
tion of lost &3 n dirioe sacrament,
upheld porjurs as 8 divine grace; it
bas tavghl treason teiho Goverpment !
and foadal falthfgl oficers with nll
the slimy rbuse which a beée-born

and base-bred soul could jnvent, and
1 it lins ever fafled in belpg

mora depraved tho worda can
oxpress, it haa been through o
wanut of eapacily, ond det throogh a
wact of any brntal earnestness of
ilesire, Dut in )l ity history wothing
WAs arer mora false, more cruel and
org cerapletely saturaled 1o meosis!

ness, then its attack upon Distrliet
Altornoy Dicreon last evening, Ot!
course il 1a wusing all Its offoris to-
have XMr. Dicksox 1emoved. Ib has:
elapped at no falschood for moliiha
to accompli=h that resel:, but [ast
evening it wont furiher. I pletured
Mt Dicksox ss destliate of avery
manly saitribote, snd eof bheing.
guilty of seeking to oppose the
natural proceas of the law, and to
geatily personal apite, to obsirncet,
cut of pure cruclty, & mandate of the
Suprermo Court ¢f the United Statesn,
Ta show how utterly capselees, ond
hiow unspenkably false and mean it
can be,a plain vialoment of favta ia
nll 1hat ks necesaary.

On Moaday Iast thoe Mormonn re-
colved & dlspateh staling thatthero
hald oen n declslon of thoe Supiemne
Court ia the Snow ease reversing the
judgment ef tho Supreme Court
of this Tarritory, Tha fzformation
was carriod to Mre. Drcks ox by Mesara.
RICHARDE and B1EEXS, and ho was
ashel by tnom whother ho “gull
compel thera under that deefsion to
hrinpg up every prisoner by Labeas
corpud, Sl genesrlly pursue na ob-
elruetive ¢ourse, Tio repiled that bre
Lad ne dlapositlou to do any such
thing, but ealled thedr attention to
$he fact 1hut he could nof act on A
private, unolficial dispatel. Tlo of-
feted, however, to telegraph to the
Attorney Goneral asking for [ostrue-
tions. I¢wns thought best 1o wait
notil Tuesday morniog, thlnking
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perbaps inatructions wonld come, O
Toesday reorping Mr. Dicks0y wrole
tita following dlspatel to {he Attor-
ney Genoralt

Does Lhe daIxon of 1be Supremo Court

10 er peeriad Epowr hold that 1ho offenss
dJufioed 1o 1ho thitd esclion of the Eduimnde
il s cotllnunas, &a thal I wlli bs nuiboss
lzed Lo advlse tho Teleasa of all ersons
convicied. wader Lhal secllon, ®ho kato
$arved ol ® inontha pod pell fne ¥

This dispatch Mr, IICEARDS took
feomn Mr. DICRSON'S haud and for-
warded. On Wednesday morning an
auswer was regeived from the Altor-
ney Genepal which real as follows!

WLl zend you full Lexl of oplulon ns soon
o prinfed,

This shows plalnly that the {doea of
the Atlornay-Genezal was that thiere
ghotld no oue be released under the
decislon wulil the full docision shenld
Qoo received hera by mail. Howeser,
inasmuceh ea the dispateliea to Tz
Tr18CNE in the wmaln conbGrmed thess
Fecelved Ly the Morigona, Mr. DICK- |
£0X determined to acl at once, Ae-
cordingly he went ta the Marghel's |
ofles and found {hat four prisoncrs,
Lesides Nr, 8xow, were, nnder Lhisnn-
derstanding of the decision, entitled
to roleasa, and ho thoreupnn adyiscd
the Marahul to releaso tlem. Tlis
by Marehal refosed to Ao willont
an order from Jndge Zane. So Mr
VicksoX went into tue epurt-room,
and nroved that an erder bo fsseed by
the Conrt for the releasa of thoae men

upon peyrment of their ines, snd tho

otder belng madg, ihey were releasad.

unler two indictruents, the Jaat of

der, IF wha 8 mistale, and wag

The next day Atlorney BOYLE pre-
pentod himwell fo Mr. DicESeN and
asked that tho samo order might to
asked for in 1hs ¢aso of Rovir'B.!
Yorwzd. This 3r. Dicksox decliged,
becaues a9 ha exploainsd, Le thought
Hl;. YoUNG woa not ontitled Lo B re-
[23ea, 24 he a3 not convicted on two
connts of ons Indictment, but

Which waa for an ¢fenge commitied
altor tho first indlctment had been |
fonnd. A1ovLE then elipped onl aad |
went direcily to 3he Thilrd Diatrict
Court, And I the midst of tha busi-
ness thel In progress, agked Jodge
£4XH f[or an order 1o the RovaL B,
TortNa case simllar to the ons Issned |
for 1he others. Tha Jodpe mnot
thiuklng 1ha$ everytliog way not
entirely regaler, granted tho or.

dus to the fact that the at-|
torney corried to kivs 1he §dea {hat |
tho rase was preeively Ifke those
nlveady disposed of. Ik was upon this
that the News focoded iis cowmardiy
anl ehaeful assnvlt Jast evening. -
It 1 4 lasilng plty thet Cw Nace
chold not ke published Bt coing polut
tlrree oF four hundred miies West of
hare Jor g single week, To show thng
ale, DicksoN has bena too Lasiy in
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“The Last Assault on Mr. Dickson,” Salt Lake Tribune (Feb. 12, 1887)

Lia guneresiiy, wo copy below u dise
patel: Yeecived yeslerduy by hip fromn
the Altorpey-General, 5t 1s 53 fol.
Jowrs!

1|"l!!1‘.|.5‘..m’_ﬂ| D‘ 'E-[ E"bn il-—'b’. .3; At
larney Ifeddon, St Lales=Taks no 30~
1ton m H¥pow cate vulil eopr of oplolen
thofled lvpth ioet, which wlll show Fuu
-whstatllagihr}mhh :mﬁ:. Y. GARLASD,
. A
Atlotosr-Genmral

Y hat will the (nfanigue chanelerz

aedacein [aye to say to thalf Tiere
Teedd v sbronger ovideuvea o be
given that the power of Lthoe Mormon
Cliurch shoull be atlterly hroken,
thun thel it secoptathe Lererrt Newe
a3 ity afcint orgnn.

— — ==
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“In the Snow Case,” Salt Lake Herald-Republican (Feb. 13, 1887)

IN THE SNOW CASE.

— -

The Points Decided in the Recent
Decision.

Er parte. Inre Snow, No. 1282,
POINTS DECIDED, -

Where a District Court in the Terri-
tory of Utah refuses t» issue a writ of
habeas corpus, involving the question of
personal freedom, an appeal lies to this
court from its order and judgment of
refusal. @ :

The offence of cohabiting with more
than one woman, created by Section 3
of the Act of Congress of March 22d,

1882, chap. 47, (22 Stat,, 31,) is acon-
tinuous offence; and not one consisting
of an isolated act.

Snow was convicted separately,in a
District Court of the Territory of Utah,
on three indictments under that sec-
tion, covering together a continuous
period of time, each covering a differ-
part, but the three pa:ts being continu-
ous, the indictments being found &t the
same time, by the same Grand Jury,
on one oath, and one examination of the
same witnesses, covering the whole
continuous time. One judgment was

and a fine.
ther successive terms of 1mprisonment,
each to begin at the expiration of tue
last preceding sentence and judgment
with two further fines, It set forth the
time embraced by each indictment, and
specified each of the three punishments
as being imposed in respect of a speci-
fied one of the indictments., On a peti-
tion to a District Court of the Territory
by the defend&nt, for a writ of habeas

been imprisoned under the judg-
ment for more than the term first
imposed, and paid the fine first imposed,
and that the other two punishments
were in excess of the authority of thg
trial court, the writ was refused. An
appeal to this ccurt: held,

entered on the three convictions, It
first imposed a term of imprisonment
1t next imposed two fu:-

corpus, setting. forth that' he had

~I.—There was but one entire offence
for the continuous time. ¢
_ 2,—The trial court had no, jurisdic-
tion to inflict a punishment in respect
of more than one of the convictions.
3.—As the want of jurisdiction ap-
pear:d on the face of the proceedings,
the defendant could be released from
imprisonment on a habeas corpus. .
4.—The order and judgment of the
court below must be reversed, and the
case Temanded to that court, with a
arrection to grant the wnt of habeas
corpus prayed for.
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“The Scope of the Decision,” Deseret News (Feb. 16, 1887)

_— e T

SCOPE OF THE DECISION.

THERE Is' considerable misupder-
stunding among some of the interested
parties iu regard to the scope of the
declsion of the Supreme Court of the

Unitzd States in the Snow kalbeas cor-
pus casc. Without elaborating upon
the nature of those misunderstundings
we will endeavor, in simpie terms, Lo
detine the effect of the decision in its

relution to  unlawful conubitation
{a8es. .

it makes no change whatever in the
legal stutus of cases in which but one
indictieut contalning ooe count hus
been fouud.

The tecision defines colinbltation as
but one offcuse; lu vlher words, itis o
coutivudus offense. Therefore hut
ong ]Eenahy can be imposed. This be-
ing the case those who arv new iucar-

cerated under un lodictment couotuain-~ -

ing more thun one count cagnot be ijb-
erated until the pepalty imyposet under
the fivst count hus been salistled, The
penalties ltmposed -on the remuining
counts are vold. S0 soon as the first
peoslly Is served steps will be taken to
have that clugs of prisoners llberaved,
ip relation to cases now peading In
the courts it Is supposed by some that
those indictmenis ewbodylne more
than ope couni are rendered void by
the decislon. This 18 notus we under-
stand it. The indiciments will probably
stind, but the decision wiil involve the
l%gcﬁsslly of sin vig¢etion or choice, us
to which
trieddinder:

connt.ihe defendan ;E,.yg_i“l,l Lre,
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“Gone to Washington,” Utah Enquirer (Mar. 29, 1889)

" GONE TO WASHINGTOX.

To Present the Nielsen Adultery Case
Before the Snpreme Conrt.

On ‘Wednerday morning, Hon. F. 8.
Ricka~is, of Ogden, associate ecoun-
sel in the aduliery cnse of the U, 8. va.
Hans Nielsen, tried before Judge Judd
last month, apnd in which the défence
applied for habeas corpus, started for
Washington to preeent the” case to the
Supreme Court. Thisis another feature
of the segregation “business. Nielzon
was convicted of the offence of unlaw{ul
cobabitation with two or more women,
imprisoned for the offenee, and, at the
expiration of the term he wuos indicted
and convicted of the crime of adultery,
allezed to have been committed with
oune of the women during a period of
tinne covered by the former indictment
for unlawful cehabitation. At the trial,
tho defendant entered a plea of former
conviction and punishment for the same
offence. The question presented is thiz:
Can the Governmen$ indict o man for
unlawful cohabitation,which is supposed
to ‘cover all the acts essential or
incident to cohabitation with mere
Jhan one woman as a wife, punish a
man for it, and then indiet him for ons
of those many acts, and punish him s
second time for thal? Ag the defendant
i3 in eustody, Mr. Richards will en-
deavor to zet the case advanced, and
will no doubt succeed in pgetting it de-
cided, probabiy within the next month.
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“The Nielson Case: Before the U.S. Supreme Court,” Utah Enquirer (Apr. 30,

1889)

T8 HIELSON CASE

Befaga th
preme ourt,

POINTS OF LLAYW MADE
BY THE DEFENSE.

A Logical Brief Prescented
to.the Comrt.

We have recsived a copy of the
brief of Jeremiak ML Wilson., T'rank--
lin 8. Rielards ‘and Samuel Shella-
barger, counsel for the appullant, in
tho case of Hans Nielsen before ihe
Supremo Coart of the United States.
Lt covors forty-five pages of o law
pamphlet and iz fherefera ten wol-
umnous for reproduction in this
paper. We will therelore cpitomize
s contents as briefly ns consistent
with perspieuity. Bubt weo will first
wriva a short history of the case:

_Hans Nielsen was, on {he 19th of
November, 1838, 1n the Fimt District
Couri, convicted of unlawinl echabii
a‘1on and senteneed o 1mprisenmnent
for three months and a fine of one
huodrad dollars and  costs. e
served his torm and was subsequent
Iy placed oa trial for adulte:y, the in-

ictinents for beth offenses having
Lieen found on the same evidence

Lefore the samme grand jurvy on the

- m—w - W war s mmswas . A T Y R

v B aas
27th of Seplember, 1868, The offense
in each ease was alleged to have been
committed with the same person. The
indictment for unlawlul cohabitation
named the timo as from the 15th of
October, 1885, to the 13th of May,
1855; and that for adultery, the I4th
of Dizy, 1888. DBut the indiclment
averred that the defeudant had con-
tinued to cohabit with fHis plural wife
withont intermission {ill the 27th of
Saptewmbor, 1858, thiai% the date of
the two indictwents. The Iattor of
funse was thersfore included in the
time of thé formor. .

The defendant on the second trial
pleaded a former conviction and
olaimed that the two offencea were
sad and indivisible and that haviog
peen eenvicted for unlawful eohabit-
atron, he conld not now Le convicted
of adoltery with the same person,
Juring the continuance of the cobabii-
ation for which he had been alrends
punished. The prosecution demurred |
to ihe plea and the court sustained
the demarrer. The defendant was
<onvicied of the second offence and
a the 12th of March, 1859, sentenced
o oue hundred and twenty-five days’
wprisomnent. A petition for a writ
f hiabeas, corpus was preseoted to,
Ao Yirst Distriet Court of Provo,
which rofused to issue the writ. An
appaal was therefore faken {o the
saprome Court of the United States
ander section nine of the Organic
LGk .

The brief assigns, as errors of the
~grt below:

Ist—"Tho conrt erred 1o relusing to
s8ue the writ and m holding that
eoon the facts stated in the petition
the petitioner was not ontitled to be

lischarged

2d~The court erred in hoiding
that the adultery charge was not
~mibraced o the offence of uniawful

wwhabitation fur which the petitioner
1ad been convicted.
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“The Nielson Case: Before the U.S. Supreme Court,” Utah Enquirer (Apr. 30,

1889)

The chief question involved is
rs:  “Is the eharge of adultery, ac
sppears in this record, for which the
wpeliazt 13 now imprisoned, such
Jab it o1s in Iaw a part of tho sume
‘Teose as the unlawful eohabitation
»r which he was previously conviet-

d and punished? If so tho second
«entence is vold becauso the prisoner
s boing pumshed twice for the same
flence.

Tho argumont elaims first that

“When the twd indictments are for
netters urisiog ont of the smme trang
ritiun. there can be butone cooviclion.”’
In support of this a mass of an-
aonties i3 presented. Chief Jostiee
wokburn suys it is “.\ fundaments
-ale of law that out of the sumo foets
s series of charges shall not be pro-
'wrrad” In the case of State vs..
Joppor (New Jersey Law 361) the
~apreeta Court ruled that a “dufend- |
ub canoot be coavicted and pun-
shed for two distinet felonies grow-

iz out of the sawe identical ot
lu Jackson vs. Siute and Lampher!
~a Stato(14 Indiaon 327 jthe Conrt Lield
That the State can vot split up one!
time and prosecats it 1n parts. The:
rosecution for anpy partof a singlr: i
rimo  bars any further prosecution
used upon the wholeor o part of the
ame erume.”  In State vs. Geaffen-
vidd (& Baxter 28% Chief Jushce
vaite is quoted oo laying down the
rinciple that  «Where a eriminal ot
a3 been atted every part ot
which may boalleged in asiogle
ount of the indictment and proved
wuder it, the act canrol be split info
cveral distinet eidmes and 4 separ-
o indictinest sustained on each;
vnenaver there has been a convieion
1 one part, it will operate as a bar
% Ay subgequent proveadings as to
he residue.” I State ve. Cotnnis-
oners (2 Murphy 371) the Supremo
<ourt said: *“I'he nolion ol render-
ug crimes, like maftor, infinitel
livisible, is repugnaat fo- tho spirit
wnd policy of tho Jaw, and ought not
@ be ¢ountenuuced

The secognd claiin of the arzument I
15: '

It is not neecssary that the offens. I
in each inlictinent should be the sam !
Mmonmng, i the transaction” Is the
same. i

The Feﬂ?rnl Constitution pnu all’
the State Constitutions provide that |
10 ono shall be twice put in joopardy |
uf life and limb fur tiw same offense, :
aud a gumber of aathworities aro citerd
to show that the phrasa *tho same |
ofensu” signilies the smuo net or
ontssion aud not the same offcuse 1 '
name only, 1o the ease of Hyll ve7

e T A i TR

fos N 7
| Gmr%ia. 187}, 1n which the
¢ : eon indicled for an
faault with intent to cowmit nurder
fand was dischmiged and afterwards
was-indicted for aggrevated riot, and
leaded Ic}rn_mr-acqyithl, the eppal-
ale courts said:  * Can the State put
a party on trial the second {ima for
the same criminal act, afier Le had
becn acquitied by chunging the nama
of the accusation? If it can, then
the eonstitutional protection does not
ameunt to much. = The effort here is
to avuid the provision of the Consti-
| tution by changing the nomo of the
offerse.”  Other decisions show thal
It is a universally admitted rule ot
common law that a conviclion of
manslaughlor wounld bar =za indiet-
ment for murder, based upon the
same act of homieide” PBlackburn
says: “The fact prosecufed is the
same in both though the offense dii-
fers in coloring.?
The third point is:
‘*If the comvietion i3 for the whole
tranractign, there ¢an be ne fortber
cenviction {pr any part of it.”" ’
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“The Nielson Case: Before the U.S. Supreme Court,” Utah Enquirer (Apr. 30,

1889)

Among the authorities citod on this
point are these: In Denver vs. Com-
monwealth, tho Supreme Court
ruled that “a party indicted for sedue-
von and acquitted may plead such
acquittal in Lar of a sobspquent in-
dietment for fornication fuunded on
the samo aet, and the record will be
a conplete defense” Tii Sanders vs.
State the Court held that a “former
convichon for mal-treatment, by
chaining the appellznt to a plow, was
a bavte conviction for assault and
battery, because both churges grew ont
of the same conviction.”

. The fourth claim of the ergument
is:

“If the conviction is for a part of the
transaction, there can be no further con-
viclion, either for the whole or for any
part of the transaction.”

In the case of the Pcople vs. Me-
Gowanp, (17 Wendell 286) the Su-

reme Court held that “an aequittul

or robbery was a bar fo indictment
for lurceny, whore the property al-
legred to have been taken was ihe
same,”  In State vs. Colgute, [
Kansas, 511) tho coart ruled that
| “the commission of a singlo wrongiul
act can furnish the subject matter or

foundation of ouly one cruminal pros
~ecntion” In Georgia ithas been held
that “one presecution will baranother
whenever the proof shows the second
case {0 be the same transaction with
the first.”

The {ifth claim is thia:

If the adultery occurred during the

anlaw ful cohabitation which is eovered
by the conviction, it was part of and in-
vilved in such cobabitation, and a cen-
vigtion for the latler bars a prosccution
jor adultery.

It is shown that the authorities es-
tablish conclusively that the statute
1gainst unlawful eohabitation applies
aione to cases where the relation ef
husband and wife exisls, either aetn-

ally or ostensibly, and that itis a |
transaction which 1s'a group of fnets,”
one of which facts i3 rexual iter-
gourse, and that if involved in or in-
eident to the transaction of which a
defendant has been guilty of an  act
whieh 1f committed separately from
the transaction would be indictable,
that act is embraced in the transac-
non, e cannot be mads sgain the
subject of prosecution. The decisions
of the Court in the Cannoen and Snow
cuses are cited 1o support of this and
uf the proposition that the whole pol-
ey of the law 18 against dividing or
seereguting what happened under
one transaction into separato prose-
entions.

The record is then reviewed to
show that the principles of cases
cited apply to this case and that al-
chough the time named {or the com-
wisston of adultery wasplaced one
Jay after the last date namad as the
simoe of the unlawful cohubitation.
wob the latter offense waa claimod in
he indictment to have continued up
to the dato of theindietment nnd thos
wncluded the date of the alleged adul-
tery. To pumish for the two offonces
then would be another kind of seg-
regation. One offense being incluﬁ—
ed 1a tho olber, the conviction of one
buars the conviction of the other.

Cases that seem to convey a con-
trary doctrine are here investigated
and shown to be of 2 Qifferont char-
netor to the one at ssue. Also the
difference is pointed out between for-
mor acrquittal and former eonvietion,
which have a different effest An ae-
quittal for the lesser offcnse might
admit of an indietment for the great-
er, but a conviction bars it because a’
necessary part of what the couviction
covered,

The jurisdiction of tho Court Is
then arcrued and established and the
connsel say in conclusion:
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“The Nielson Case: Before the U.S. Supreme Court,” Utah Enquirer (Apr. 30,
1889)

In concluding thia brief, we repeat
uat the theery of this prosecution is
wutrary tothe policy of the taw. This isa
-riminal statute o whiclk no rale of con-

atruetivn or principle of enforcemeit ¢an
ne applied that isnot applied to other
srintinal statntes.  We would not be un
darstoud as sugmesling a possibility, that
it will be dealt With in any different
nanner from  other eriminal statotes.
Multiplication of punishments is not the
nﬂlir.:;r of the law, and we cannet believe
shat 1t was the intention of Congress te
Funiah a man by fins and iinprisonment
or fiving with 2 womau three years, as
tis wife, and then to add to that punish-
mant, o1 make it possible to =dd to it,
huntreds of convictions for 3exual inter-
enurge ogeurring during the peried of,
and being a part of the cohabstation,
the pugishoent for which would ba an
irereraie of penal servituda that would
reqquire centuries ¢f time to discharge.
Judge Wilson argued the ease be-
fora the Suprems Court of the United
States on Friﬂa;,r lnst and was fol-
lowed by Soliciter General Jenks,
who depied the jursdietion of the
gourt, ¥. 8. Richerds, Esq,
closed the argument, and 1t-1s hoped
that an narly decision will be rend-
ered, asitis el great importanee to
the people and the courts of Utah.
1t is n matter of congratulation that
the case is in thoronghly competent
honods. IF the ecourt is not swayed by
the desire which prompied the spe-
cial legislation against Utah, but will
he governed by its owa Gecisinns and
the precedents of centuries, ﬂiﬁ t'naw
attempt to punish men seyeral times
for thg same offense will fall inlo tho
samo pit whers liesthe dead and geno
iifamy koown us “segregntion.

s paid for fa. Cuaives by W. Cox,
Fputcher, Prove. P S
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“Only One Punishment,” Ogden Semi-Weekly Standard (May 14, 1889)

OVY OVF PUVSHNEMT.
|

————

The Uniled States Sopreme Court Fillers
With Judee Judd, ‘

Dy private information last-evening
it was learned that 1Ion. I, 8. Rich-
arda had received word from \ash-
ington, D, C. yesterday, that the Sa-
preme Court of the U'nited States had,
rendered ag axpected, 8 decision in
the cage of Ilans Nielson appeared
from Judge Jodd’s court at Provo.
The decision ia iavorable to the de-
jendant and appellant, as every reader
who perused in Tig STAXDARD of !‘Eun-
day’s the able argument by Iion I', 5.
Iticbards could not fail to expect.
Strange to say thig mornidg’s dis-

atehes have nothing to eay ol this
Important matter,
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“The Nielsen Case,” Utah Enguirer (May 17, 1889)

R 4

i

Ruling of the Su-
~preme Court.

REVERSING JUDGE
JUDD’S DECISION.

The Effect that the Verdict
Will Have.

Wasmingrox, May 13.—[Specinl
telegram to the HeraldJ—Among the
decisions rendered by the supreme
courh to-day, was ene in the case of
Wieclson, bruug_ht here by hzbeas cor-
pus from Utah. Nielsen was commat-
ted and senfemced in the district
court at Provo, forunlawicl cohiabita-
tion and for adultery, the latter of-
fence being committed with his poly-
gamons wife, for living with WILOGm
he was held to be guilty of the for-
mer offense. The supreme court re-
versed the Utsh court, holding that
two separate erimes wero not comit-
ted by his living with an unlawful
wife. The court sent down an order
for the discLarge of the prisoner, who
18 in tho Utah penitentiary serving a
sentence for adultery, having com-
pleted his term for unlawful cohabita-
tion.

THENIBLSEN CASE|

The Deseret Neuws,in reviewing the
case and the decision says:

The decision of the Supreme Court
of tho United States in the Nielsen
case, sppealed from the First District
Court of Utabh, as was expecied, re-
vorses the decision of the lower court
end releases the defendant from the
penitentiary. He will be set gt liberty
as soon as official ndvices can be ob-
toined.

The history of the case has been
detailed in these columns, the brief
of counsel for the appollant has been
summarized, and the able prgument
of Hon. T, 5. Richards on his_behalf
hns been given to our readers in full.
The court of last resort agree with the
defendant’s counsel, and decide that
a man cannot be convicted of two
different offenses which are covered
by the same irapsaction. A wman can
not be punished for the offenss of
adaltery who has been convicted of
unlawiul cohabitation, when the for-
mer offense is alleged to have besh
committed during the time of the co-
hantation.

“Of ecoursa not” will ba the re-
mnse of mbst people who know any-

ing of comstituiional law or com-
mon justice. A man cannob be legal-
ly punished or placed in jeopard
twice for the smme offense. _'Bug
strange to say, this very thing has
been attempted in Utah in ditférent
ways, in a prevented effort fo make
the people of Utah have extra respect
for the law and its administrators.

The famous, or rather infamons
Yseggregation” scheme was of this
character. It was spoiled by the Su-

reme Courtof the United States.
he latest plan to inflict double pun-
ishment has been defeated by the
same judicial authority. In both

_cases our native Utah atforney has

been the active counse! and the chief

_mover and adviser in the legal con-
‘troversy. His snccess is gratifying,
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“The Nielsen Case,” Utah Enguirer (May 17, 1889)

as his Inbors have been unwearying
and performed in the face of mue
ﬁ;t:lllgcsw,tinn snd many difficulties,
which are not generally known or ap-
- preciated. Brother Richards is 1o
every way worthy of his laurels.

Itistobe greaily regretted that

eilher attorneys or judges will allow
-aoti-Mormon prejudice fo affect them
‘in the discharge of their important:
'duties. The cry was raised many
| years ago that “the laws should be.
-enforced in Utah as in other parts of
| the United States.” To that there'
- will be liftle objection. Buft who
that is acquainted with the facts and
' the situation here, can say eandidly,
 that this has been the rule since the
 special raid upon a certain class of
this community was inaugurated?
The Chief Justice on the bench at
' tho time announced his opinion that
the penalties of the law of Congress
' 'were nob sufficent and that he wished
they could be made more severe.
| ‘Then came the sbamefal, cruel and
lawless “segregation” plot, by which
| defendants were made fo suifer more
than the full measure of lawful pun-
ishment. It wne done vindietively,,
maliciously ond cunningly, with the
understanding that it was pot sound
in law, but with the belicf that it
could not be appealed from, and that
the unforfunate victims of theseheme
wore at the mercy of their shameless
and ichuman persecutors.

This later schemne was devisedin a
| similarspirit. It bas met with a sim-
ilar fate. That is eminently proper.
The two cases should be a Jlesson to
 those who are charged with the ad-
! ministration of tha laws in Utah.
' The Mormons are an nnpopular peo-
' ¥]e. There nre many thingsin their

gith which are obnoxious to other
folks. Some of themare in a poai-
tion which makes them appear hos-
tile to one of the laws of their coun-
try. Inall other respects they are

conceded to be good “eilizens, useful
membera of the community and now
not openly or harmfully at discord
with the law in question. Why
should there bo such s bitter and
vengaful apirit in proeseding against
them? .

If the object 15 to induce peaple
who heve beenin a condition forlnd-
den by special enaciment to _conform
to its provisions, why shonld not a
course be taken likely to iead to that
regult? Stretchingthe law, violating
the well-known provisions of common
and constitutional law is nct, surely.
the best way to command respect for
the law. It would seem, from exper-
ience and common knowledgo of hu-
man nature, that the desired resnlt is
much more likely to be brought
about by justice tempered with mer-
¢y, 8nd when the law must be en-
forced, that it shall be done as in
other parts of the United States angd
in the spirit of legal and judicial
fairness, devoid of temper and of
special rigor.

The tex: of the deeision has not yet
been received. So far asit hes been
made knewn it is of groat value,angd

- will release from improper prosecu-
‘tion & large number of persons who
| kave been marked for double punish-
| mend.  "Wa hepe: it will be found to
| contain-rome rulings of the courb on
| the main questione involyed that will
"be & gride to the courts, and to the
.people of Ttah in the setflement of
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the imporiznt issnes bpiween them
gnd‘ihe majority of theirfellow "eii- |
zens in this great nation.

The decision reverses the action of,
Judge Judd, ‘and will liberate Mr.
Nielsen znd & number of other
“Mormons’ Who have been  held
under o similar unjust rendering of
thelaw. _

AMarshal Dyer has not received any
word as yet, but has asked the Attor-
ney General for instructions in the
maiter. :

There are now in the -peni-
tentiary four persons under sentenco
of unlawiul cohabitation and adultery.
Theze are Joseph Clark, Chas. 8.
Hall, Albert Jones and Bishop Wm.
XL Maoghan., 3Ir, Nielsen himself is
sarving a term on a charge of
adultery, baving completed his sen-.
tenco for unlawful cohabitation. We
understand that there are a nvmber of
others in the same-situation.
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THE -NEILSEN CASE.

| Fol!nwin? is the nargument of
Hon. F. 8. Richards In the Neilsen
habeas corpus vase:

Barore the Supreme Court of the
United Stater April 22, 1889,

. May it please the court: On the
|27th day of Beptember, 1888, the
grand jury of the Fimst Judicinl
Distriet of the Territory of Utah in-
| vestignted the charge of unlawi{ul
cohabitation against the petitioner,
Hans Nielsen; four witnesscs were
examined on one oath and one ex-
amination asto the alleged vffense
nnd the conduct of the aceused, dur-
ing the period from October15, 1

to. Beptember 27, 1888. 1t appea
that the petitioner hnd, llurfng the
entire time, continuously, nnd
twithout Intermission,” colinbited
with Anppn Livina Nielsen and
Caroline Niolsen,the women naned
in the indictment, as his wives, nnd
that during the continunnce of said
enhabiiation, to wil, on the 14th day
of May, 1888, ho had sexyusl inter-
course with Cnaroline. Instead of
indicting the petitioner for a contin-
uous cohabitation fromn the 16th day
of October, 1885, till the 27th day of
Septeinber 1888, the jury presented
an indictment for unlawful cohnbi-
tivn during the time prior to the
l4th day of May, 1888, and, nt the
same time, presented an jpdictment
for adultery, alleged to have hecn
commitied with Caroline on the said
t4th doy of May, 1888,

Under the decision of this eourt
in the Snow case, there coukld e
but one indictment found for the
offense of unlawful cohabltation
committed prior Lo the Anding of
the indictment. Knowing this, the
prosecutor and the grand jury
sought to nvoid the effect of the Jde-
cigion of this court, based upon the
constitutional provision that a per-
son shall not im twice put in jeop-
ardy for the same offense, hy indict-
ing him for one of the ncté cmbraced
in the cohabitation nnd ealling the
su pposcd offense by another name, to
wit,adultery. The reason the grand

jury could not find more than one
indictinent for uniawful cohnbhitation

was. beeguse the offense wasa a con
tinuous one, Aand all the ncta of-
which it was ¢omposed were em-:

braced or involved in the trinsac-
tion, nnd together constituted the
one offense.

It was in the discretion of the
prosccutor and grand jury to cliarge
the cohabitation as having contin-
ued durlog the whole period fiom
Det ber, 1585, till SBeptember, 1888,
or, in the languaye of the authori-
lieg, **to carve as Iarge nn offonse”
aut of the transaction ne they could,
but having once enrved they “could
not cut apain.” This being the law,

could the grmnd jury, by ehargiog
the cohabitation as extending only
to the 18th day of May, take nn act
which ocecurred on  the day
following but formed a part ©
that cohabitation and make it
the subject of another prosecus
tion? Lo other worde: Whell
it was iinpossible for the grand Jlﬁ
to make a second offense out of

the ncts of the defendant which
constituted the cohabitation after
the 18th of Mny, 1888, because it
had already carved an offense out
of the trnsaction, could it select
one of those acts, and, by calling
the offense ndultery instead of unlaw-
fill cohabitation, find another valid
indictment? This is the exact yues-
tion involved in the case. We have
n manifest attempt, by changing the
name of the nileged offense, to do
what this court has said eannot be
done—make more than one offense
out of s continuous ¢cohnbitation.
Such procedure is repugnnnt to the
fundamental principles of law and
Justlce.
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' The authorities nre uniform upon
the point that the same transactlon
muay present two or more indictable

nspects or phases, under different .

named. For Insthnee,by the snme colt-
tinuous act a man may commit rob-
bery aml burglary,or arzon and mur-
derorrwindling and uttering o torg-
ed instrument,or vn assault with iDe
tent to murder apd nggmvated riot,
or riot and disturbing n religious
meeting, or fornication and seduc-
tion, or running & horse nnd  betting
on 3 home mce, Buf, in the lan-
unge of the Bupreme Court of Ala-
wiron, in the case of Moore v. State,
“1f the state elects, through its nu-
thorizal officers, to prosecute s erime
in one of its phuses or aspects, it
carnot afterwards prosecute the
same criminal act under nnother
oame. *? L

[ repeat thnt, after hearing the
evidence, it was in the discretion
the grand jury to either indict the
petitioner for cohnhbitation during
the entire time (rom Octoher 15th,
1885, to Beptembwr 27th, 1888, or for
nny part of that time, or to indict
him for adultery; but when an 10

dietment was foupd for either of

thess offenses, no matter what peri

of time it covered, nor the name
given to “the offense in the
indictment, n conviction on thnt

chnrge berame a har to any
other  prosecution, under any
nnme, for any act or series of acl#

rrowing out of that traneaction.

his doctrine Is abundantly sus
talned by the great weight of nu-
thority nnd, as wus said by the Bu-
preme Court of Georgin, in the vase
of Holt v. SBtule, if It were pot 8,
the ﬂmviﬂluu of the Constitution
which declares that no n shal
be twice put in jeopardy, would be
“n wmere shadow and delusion’”

The following cases referred 0
in our hrief. fllustrate the prinC
ple we invoke, and clearly establish
the proposition that only one convic-
tion can be had and one pennity b

sed for & single trapsaction; whit
195 been defined by Mr. SteveDs
in his work on evidence, to be ™#
group of factaso connected togethe!
a3 to he refurred to hy a single leg®
wame,”” In this case uniawful €0

habitation i the name of the trans-
Sclion. A conviction for arson bhars n
fosecution for marder of the person

urned, Btate v. Cooper, 13 N. J.

W, 361.

A convietion for burgincy bars n|
Proso.-ution for robbery, when the
Same trnpraction. Roberts v, Stats,
14 Ga, g

A  conviction for stealing &
horse bare a prosecution for steal-|
1“8 t saddle and Lridle, because

Lo prosecution for amy part of u
Single crime bams noy further prose- |
Cution hased upon the whole or a
Pt of the same crime.”? Jackson
V. Btate, 14 Ind. 827.

conviction for disturbing the
Peace Dy assaulting Martin Hil)

M a prosecution for an nssault on
Horman Hill, because g part >f the
“ime transaction. State v. Liocklin, |
69 V't. k54, ?
i A convictlon for burglary with

Ofent to commit larceny bars a
PPosecution for larecny, it being one
transaction, which cannot be split
into gevernl distinet vrimes. State
V. Graeflunried, P Baxter 289.

_tonvietion for setting up n
Baming table bars prosceution of the
fame person for keeping such atable
ind indueing a person to bet upon
't because they are co-operaling
W18 and one transaction. Hinkle
V. Commonwealth, 4 Dana. 518.

A convietion for keeplug n disor-
terly house bars any ether prosecu-
tion for keeping a disorderly house
'?It any time prior to the finding of

It indictment. U.8.v. Bureh, |
Craach C. C.
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A conviction for being a common
Bellpy bars prusecution for any single
Sale within the period named In the
ﬁhal‘lge of being n common seller,

UL not so with an acquittal. Com-
Monweaith v. Hudson, 14, Grayl 1.
1 A convietion for uttering nud pub-

Ishing one forged check bars any

Or prosecution as to other checks
rged or uttered at the same tine.

tite v, Egyplisht, 41 Iown, 574.

b A conviction for keeplng n raming
R"Uee bars any other prosecution for
i*’eplng the same house before the
f.r‘"mntlous were filed. .State v.

indley, 14 Ind., 480.

conviction for being a *‘cora-
0 seller”? merges all acts of sale
gp to the ﬁllngol’ the complaint.

tate v, Nutt, 28 \'t., 568.

i A convietion for swindling, on an

Jictment, setti ng forth all the cle-
ﬁenm constitutlog the offense of ut-

Hog a forged instrument, bars o
am%cution for utterlng n forged In-
M"S“lent, because the same trans-
e 2N though not the same offense
T Wmine, Himhfield v, State, 11

eX. App., 207,
man acquittal for an assault with

“nt to murder bars a prosecution
o' the offense of aggravated riot,
con Usc, in the lasgunge of the
W I't. “the State cannot put a party
o trinl a gecond time for the same
by Dibal act, If he has been nequitted,
I'ey ehanging the name of the of-

'K‘t‘-” folt v. State, 38 Ga., 187,
i Convietion for an nssault and
hu"}"l'y bars o prosecution for An as-
5 b with intent to commit murder,
the B8 it wug one transaction aud
one ..Prosecutor . eould cut only
( C8."  \Wilgox v. State, 6 Lee

og.§, 571.

A conviction for stealing Hous-
ton*s ecattle bars a prosceutlon for
astenling Floyd’s cattle, if they were
taken at one time nand the transac-
tion was a sibgle one. Wright v,
Htate, 17 Tex. App., 162

.nish the subject matter or founda-

A Sonviction for riot bars o prose-
cution for disturbi o religious
mecting. State v, n%'uwnsgnda, 2
Harrington, 543.

An nequittal of seduetion bars a
prosecution for fornication and bas-
tardy. Dinkey v. Commonwealth,

'17 Penn. State, 126.

A conviction for breach of the
e bars A prosecution for ngssult
and battery growing out of the

‘spme transaction. Commonwealth |

v. Hawkins, 11 Bush., 603. 5

A conviction for assault and bat-
tery bars n prosecution for riot, Le-
cause invelved in the same transac-
tion. Winipger v. State, 12 Ind,,
540, -

A convletion for running n horse
nlong & publie road bars a prosecu-
tion for betting on the horse race,
beenuse a part of the same iransac-
;E:En. Flddler v, State, 7 Humph.,

A conviction for Inrceny bLurs |
prosecuation for roblery when a part |
of the same trausaction. Btate v.
Lowis, 2 Hawks., 98,

The recovery of one penalty would
be n bar to all prosceutions for acts
of keeplug a {aro table committed
previous to the issuing of the war-
Fant. Dixon ¥. Corporation of
Washington, 4 Cranch C. C,, 114.

A conviction for nssault with in-
tent to commiit rape bars a prosecu-
tion for rape. tate v, Bhepard, 7
Cony., 54.

A copnvietlon for robbery bamsa
progecution for larceny when the
property alleged to have been taken
12 the snme.  People v. Mc@owan,
17 Wend., 386.

A vonvietion for arson in burmning
a mill i ars a prosecution for burn-
ing books of account which wure in
the mill at the time it was burnud,
State v, Colgate, 31 Kansas, 511

A pingle wronglul act can fur-

tion t¢ only one prosecntion,* and
“‘one prosecution wlll bar another
w henever the proof shows the second |
ease to be the same transaction with
ge first.” Rooerts v. State, 14

a., 8.

“It is a fundamental rule of lnw
that out of the same facts a serics of
charges shall not bo preferred.””
Chlef Justice Cockburn in Regina |
v. Elrington, 9 Cox C. C., 84,
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The foregoing cascs are cited to
illustrate the princi}rla upon which
this case rests, but in some respects
the cnse is sui generis, nnd it must be
determined Ly o construction of the
Acts of Congress under which these
prosecutions were ipstituted. In
constrieing this lerisiation, in cases
that have been before this court,
your honors have taken into con-
sldemtion the culiar conditions
existing in Utalh which led to the
‘ennctment of these laws and have
enid, ipsubstance, that the cohabi-
tation prohibited by thislaw was in
the ‘marital relation, actunl or oa.
tensible.” This being s0, the gur-
pose of Congress in passing these
two stitutes ls obvious. The act of
‘1887, agninst uniawful cohabitation,

rohibited the “living or dwelling
ther as husband and wife,’
whether nttended with sex ual inter-
course or not, while the aet of 1887,
against adultery, if it has noy appli-
cation at all to the intercourse
of meén with their pluml wives,
rohibited acts of sexunl in-
rcourse between the parties,
whether attended with living
or dwelling together or mot. The
first act was construed by this court
ns intended to brenk up the polyga-
mous houschold; the other, if it o
plies to these people at all, must
construed ns intended to prevent
sexunl intercourse Letween the par-
tien after they have ccensed to live
nud cohabit together. There I8 no
evidenee of any intention on the
part of Congress to punish, as separ-
nte offenses, ncts of sexunl ioter-
course oceurring during the continu-
ance of the unlnwful cohabitation.
The nct creating the offense of wdal-
tery was passed after this court had
held that rexual intercourse was not
n necessary element of cohabitation,
and the legislative purpose evidently
was, after breaking -up the polvya-
mous households by the one act, to
prevent n continuance of #exunl re-
Intions betweepn the parties by the

other. This Is tixe only construction
that wlll give full force nnd effeet to
bothjatatutes, and at the same time,
avoid the inhuman policy of creat-
ing and punishing n multitude of
separate offenses growing out of the
same transaction or out of onc eon-
tinuous offense. This construction
Jeaves unlmpaired the constitutional
securities for the personnl rights of
the individual.
V-
held

But it is contended by the
ernment, because this court
that sexunl intercourse was not un
indispensable clement of unlawful
cohabitation, that such intercourse
is not a part of the offeuse of cohabi-
tation, and that n conviction for tho
latter would not bar n prusecution
for the former.

As this court has held that the
offense of uniawful cohabitation ap-
plies alone to c¢asea where the
plural marriage relation exists
elther “actunlly or ostensibly,”? and
where the partics llve together as
husband and wife, sexual inter-
course mwust be presumed from a
continuous living together in such
a relation. Insuch a case, there is
an ohvious purpose or intent to com-
mit the net, and, while it may not
actunlly occur. if it does occur it
bucomus nn inherent pnart of the
cohabitation—one of the group of
facts entering inte that transaction.
This cose differs very materially
from the illustimtion suggested by
oppesing counsel, of n drunken man
committing murler, and when
progecutedd pleading in har a former
conviction for drunkenness, claim-
ing that the murder wns o necessary
lncident to the drunkenness. The
diflerence between the vases is ob-
vious. There is no presumption,
either of law or fact, that n drunken
man will eommit murder, but it
will not be denled that there Is a
strong presumption, both of lnw and
fact, thut a man while cohabiting
with twe women ns his wives, will
have sexunl intercourse with them.

This court said in Cannon’s case,
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116 U. 8., and in Snow’s case, 120
U. B, that sexual intercourse was.
not an indispensable clement of un-
lawfu) cohabitation; but it did not
Ay, nor has any court snid that
when sexunl intercourse takes place;
between the parties, during the con-
tinuance of nn unlawful cohabiia-
tion, such intercourse dovs not form
part of the colinbitatlon. On the
comtrary, while proof that it did not
occur during the cohabitation is no
defense to the charge, yet proof that
it ditl oceur is one of the highest
evidences of the unlawful cohabita-
tion and Is admitled as such agninst
the necusoid. This is the Invarinble
rule in the Utah courta.

This court has said that “the
offense of cohabiting with more
than one woman * * * may be
commilled by the man by living in
the samoe house with two women
whom he had theretofore Acknowl-
ediged na his wives, and eating at
theil respective tables, and holding
them out to the world by his Inn-
runge or conduet, or botb, ns his
wives, though he may not oeccupy
the same bed or sleep in the sume
roomny with them, or either of them,
or have sexual Intercourse with
either of them. The offense of co-
habitation, in the scnse of this
statute, is committed if there Is &
living or dwelling togethoer na Lus-
band and wife. Thisis inherently,
n continuous offense, having dura-
tion; nud not an offense consisting
of an isolated net.*?

W hile this court has said that the
foregoing state of fncts conatitufes
unlawful cobabitation, it has not
gafid that such cohabitation might
not exist on some other state of (ucts,
nor has it said that nny of theacts
enumernted nre indispensibly neces-
pary to coustitule the offense of un-
lawful cohabitation. Residence in
the same household 1s not a neces-
sary element; noris the introduc-

tion of the plurnl wife by the

defendant, nor eating at the sanme
inble, mor the multitude of other
evidences of the relation, necessary
vlements, but they are all nets poing
tn‘jumvc the uniawful relatlonship
and eonduct, and forming a part of
it. No one nor any number. nor
nny particular kind of nets are nee-
ersary eolements In the sense of be-
ing of the essence of the erime; it
Iz only necessary toshow a sufflci-
ent number of n certain character of
acts to make out the offense. It
is one of the peculiarities of a econ-
tinuing offense of thia character thné
no mntter how few, nor how many,
nor how long contlnued the dis-
tinguishing acts of the offense, they
form but n siogle indivisible offense.
To live In the same house with the
plurnl wife outwardly occupying the
relntion of hushband and wife, Ie auf-
ficient to constitute the oflense. If
the parties ccecupy the rame bed,
this but adds another fact to the
proof. It does not make another
crime.

In the language of thiscourt, the
offense of unlawiful cohabitation is
committed If there Is “n living or
dwelling together ns hustand and
wile.?? Eveory act or fact that Ignm
to make up such liviug or dwelling
together, whether it bo Uving in the
same house, or eating at the same

table, or holding the women out as’
wives, or occupying the same heds:
with them, or any other act that
goea to make up the cohabitation,
coustitutes a i]m of the trnmsaction.
If a state of facts exlsts which con-
stitutes this offense, the grovity of
the oftense Is not increased by nny
other additional fact included in it.
If the parties have lived and dwelt
together as husband and wife with-
out eexunl intercourse, an offense
hna been committed; if they bave
had sexual intercourse during such
living or dwelling together, it wns
h]Y virtue of thia relationship or
clalm of marringe, and it becomes a
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part of the tranraction of cohabita-
tion. It docs not change the char-
acter of the oflense, because it was
ay much unlawful ceohabitation
without ns with the element of sex-
ual intercourse, but If that tact
exmsts, it becomes a part of, nnd so
invalved in the eobabitation that
the government is barred from prose-
cuting for the cohabitatlon and nf-
terwards maintaining n sepamte
prosecution for that element. And
this view }a in barmony with the
nuthorities,

The keeping of a disorderly house
during the entire perlod of time
prior 10 the finding of the indict-
ment, 35 in the case of unliwful
cohabitation, Is 0 single, fontinuous
offense, incapable of division Into
separnte crimes—mnade up it may
be of many acta extending over
wany days, but connected by the
thread of econtinued nnd unbroken
action into n single and undivided
whole. A conviction ns a commmon
seller of liguor ig n conclusive Lar to
all complaints for sales prior to com-
mencing the action on which the
conviction was had.

The same llprit:ur:!i[:ulu appliea to thls
case. The defendant bna been con-
victed-—mot for n single act, nor for
a serjes of arta—his offense conginta
not of n single net nor of A series of
acts—hut of a general and system-
ntig”course of conduct, n mode of
lfe, a habit, if you please; and he
having been convicted of such mode
of life or habii, has been convicted
of every act which to make up
or form a part of that mode of life
or babit, and he ¢nnnot again be
punlaheci for one of those acts, with-
out an arbitinry disregard of the
rule that po man shall be twice
punished for the same offense.

Inasmuch ng it was incompetent
for the grand jury to divide up the
continuous transaction and present
more than one indictment for un-
lawful cohnhitation, it wna also in-
competent and illegnl for them tfo
present one indictment for unlawful
eohabitation, covering a portlon of
the transartion, and then seleet nn
inolated act comprising another
part of the trapeaction, and Indict
for it under the name of adultery,
It Is another attempt to do what this
court gnid in the Bnow case ¢ould
not be done, punish |} person more
than onece, for a continuous nnd in-
divisible offense,

Counsel ingigta that these charges
must he suparnte and distinct of-
fenpes, beenuse “‘there is no perlod
of time that is common In the two
tndictments,” and, beenuse, under
the Mnsanchugetts rule, no evidence

' is admirsable tending to show that
'n continuous offense was conymi
“at any other time Lhan upon the
dny named.” This is not the rule
in Utah. The evidence is not cob-
fined to the time Jaid in the 1nd§ct~
ment, but if it were the contention
would not be sound. In consider-
ing this case the court must take
the whole record, and construe the
“indictments with reference to the
plea of tormer convietlon, inter-
i on the second trial. WheRD
fhia is done, it appears, ns has al-
ready been shown, that the act of
aexunl Intercourse, which consti-
tutes the nlleged adultery, was com-
mitted during the confinuance of
the cohabit tion and formed a part
of it. This being 8o, and but one
continuous offcnse having been
committed prior to the finding of
the Indictment. it was not within
thé power of the prosecution, hy ar
bitrarily fixing the dates in cnch In-
dictment, upon which the acts com-
lained of were committed, to there-
gy multiply the offenses. N
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| "This is very clearly illustrated by
'the case of State v. Igplisht (4
Town, B674) where several indict-
'menta were found by the same
“grand jury ngainst the appellant for
uttering and publishing roried
checks, and otliers for forgery. Af-
ter conviction upon oue of these 1n-
di¢tments the appellant was put on
trin]l for another. He pleaded the
former conviction, which was over
ruled by the trinl court, The Su-
preme Court sustalned the ples,
and said : ‘

“W hether certain eriminal acts
constitute one crime or more, niust
depend upon the nature and circum-
stances of the acts themselves
When the defendunt utiered, at the
| Davenport National Bank, four
| forged checks, the chamoter of his
iaet beenme fixed. He cither com:
| mitted one crime or he committet
}four. It is not competent for the
State, nt its etection, by the form of
‘the indietment, to -give to the de-

fendant’s act the quality of one crjme

“or of four, nt pleasure. Theact par-
‘tnkes whell g- of the one character 0:’

. wholly of the other, * #
© “Itis urged by theappellee that If
the Btate had failed to prove the

forzery of the check deserlbed inthe
first indictment tiled there wonld
have been an nequittal, and that 16
is n dangerous rule to aflow such a¢-
‘quittal to bo plended in binrto a sub-
suquent prosecution for uttering n0-
other check, since it would therebY
be placed in the power of the de-
fendant to secure n trinl upon the
indictment under which he know3
no conviction could be had, a
then plead t.hetdudgment of negquit-
tnl as o bar to the other indictments:
But the Siate can and should pre
vent the happening of any su€
contingeney, by charglng the uttcf.;
ing of all the checks offered nt th
game time, in one indictment and 88
hut one offense. When this fs don®
the proof that any one of the eheC
was known to be forgery will suP”
port the indictment.””

«

‘"Jl L VLT luuu;'uuc V- we

So wesay in this case that ¥
presceution shoukd have chnrgﬂlw'
coutinuous cohiahltation from )¢ +
ber 15th, 1885, to September 7b%
1888, but having carved out =n ©

f‘m’}e embracing a less extended

Mod and prosccuted for it, in the
In uage of the Supreme Court of
Ddinna, (Jackson v. State), such |
PMosceution ‘“bars any further prose-
ghon baged upon the wholeor a part |

the same crime. ” -

0 Texas court of appeals sald in |
case of Wright ve. State: “‘“The
eannot be convicted on|
'f’“l'amto indictments charging dif-
€rént partx of obe transaction as in |
Cach a distinct offense. A convie-|
N on one of the indictments bars
DYsecution on the other.”’ .
ﬁ‘l‘- Chief Justice Waite snid:
| fake it to be a sound rule of
8w, founded upon the plainest
Principles of natural justice, that

:.l;fa‘o a crimipal act has been com-|

the

'd, every part of which may Ue |
di ged in a single count of the in-
clment and proved under it, the
‘L'.c‘mnnot be split into several dis-|
'‘Net crimes, nnd & separate jndict-
ent sustained on each; nod when- |
€vor there has been & conviction on |
one part, it will operate as n bar on
iny subsequent proceedings ns to the

Mesidue, »
" And the numerous other authori-
U8 cited in our brier all go to tbis
Point and conciusively establish, as
W6 maintain, that when two indict-
onts ar: for matters nidsing out of
€ same transaction, there can be
Yne conviction, and a prosccu-
on for the whole or nny part of
i € transaction barsa conviction for
.y other part of the same trans-
"‘c{don.
N support of his ition that the
litioner has not b%?n Inced twice
i leopardy, the learned counsel for
\l" government cited the case of
i‘m"ﬂm v.- The People. 14 Howard
o Where it was held that a citizen
i the United States being also n cit-

of a Btate or Territory and

[ 4 1CC] PR
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0\\'1 I“ “ DERIW. w ARiTiway i ALV
m ng “alleginnee to two sovereigns,
.n?.\' be [iable to punishment fur an
o factlon of the Jaws of either,”
l!:’:l “eould not plead the punish-
u"-nt of gne in bar to a conviction of

© other,” Conceding, for the
i 'pose of this arzument, what the
it Urt snya in that case to be the law.
I has ng application to this case.
B:l'e there was hut one sovereign.
th th progecutions were instituted in
thu hame of the United Btates, nnd

@ principles of the Moore ease can

hn?u no .
possible application.
CBut the cuse ol?pl\*lorey v. The
m‘l’mmonwealth, 108 Mass. 438, nnd
Olt:f{ Massachusetts cases are nlso
e h%‘ the government on this
5 nt. The rule Inid down in the Mo-
tioy Caso js involied, that ‘“a convie-
mu“ or aequittal upon one indiot-
Vic?'t is no bnr to a subsequent con-
?Vid"m upon another, unleas the
‘,k,t."mie required to support n con-
hnvlon upon one of them would
B ¢ been suflicient fo warrant a

U¥iction upon the other.”’
the fore attemipting to distinguish
4 at bar froin the Morey case,
for ite your honors’ consideration
d “n"ﬂptﬁonia ofht.he rult; t!gre laid
1 . r. Bisheop in his Criminal
,';:l‘lv, Bection 1052, gives substan-

wiy the same test, but in the fol-
the /% BeCtion he limits the test 1n

mﬁu Words:  “Probably the test
enb]‘ﬂ‘ Cousideration is always appli-

© when its effect is to bar pro-

cvedings, while still the proceedin
may be barred by ﬂvthllaul':I prinulpla
when this one fails.*

From this sectlon it would seem
that whenever the evidence required
to support two indictments s the
sumie, that fact, being in favor of the
accuseil, is conclusive, nnd only one
con vict{on ean be had. But if thi
evidence required was oot the same,
that foct would not necessarily de-
feat the plea of formier conviction
bucause the prosecution might still
be barred Ly other principles.

The whole doctrine, 50 far s it
can have any npplcation to this
case, is summed up by Mr, RBishop
in HSection 1060, wlere he says:
“There may be ¢leaned from the
hooks passages which seem to indi-
cate that one ncl may constitute nnf’
number of erimes, for each of which
the doer may be prosecuted and a
conviction of one will not bar a

rosccution for another. And per-
inps, in our complicated system of !
government, one net may be an of-|
fense againat both the United States
and a particular State,and both may
punish it. But in bearlnclpla, and |
according to the er authority,
while one act roay constitutens many |
distinet offenses as the legislature
may choose to directy, for any one of I
which there may be a conviction
without regard to the other, it is, in |
the language of Cockburn, C. 1., ‘n
fundamental rule of Inw that out of |
the same facts a series of charges
shall not be preferred.” Togive our
constitutional provisions the force
evidently meant, and to render it
oifectual, ‘the same offense’ must be
interpreted ns equivalent to the same
criminal act.”?

That the distinguished autbor un-
derstood the rule to cover just sucha
case 18 the one at the bar, is shown
Lbeyond doubt by his note to section
1048}, where ho says:

“Home courts mmainlain thay, in
the words of Gray, J.. ‘A single act
may bean offense agninst two stat-
utes; and, If each siatute requires
proof of an additional fact, which
the other does not, an acquitinl or
conviction under either statute does
oot exempt the defendant from pros-
ecution and punishment under the
other. (Morey vs. Commonwealth,
[0S Manss., 483, 434. And see Com-
monwenlth ve Bakeman, 105 Mas,,
48; Commonwualth vs. Shea, 14
Gray, 2386; Commonwealth vs. Me-
Connell, 11 Gray, 204.) But this
question bas been in effect, already
constdered in the text. {Ante, 1054
etscq.) By all the authorities, this
would not beso If the conviction
was for thelarzer erime. {Ante,
1054.) And on the better rensonnand:
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better authorities it would not be so
it the convietion was for the
smaller. {Ante, 1057.) But the
Htate could choose under which stat-
ute the one prosecution should Le.”

It is evident from the foregoving
that if the rule laid down in the
Morey case is correct, it 1s subject to

many exceptions, modifieations
and limitations that would cover
this case. Otherwise the Morey |
cense Lelongs to Lthat eclars which
Mr. Bishop says ‘“are  founded
on principles which, if adopted
throughout, would render prae-

tically woid the

inhibition,” for certalnly It is
'at variance with ' the curreut of
authorities on this subject. 1t enn-
‘not be reconciled with many of the
‘cases cited in our brief, particalarly
,the amon case, for amMmon and
murder nre separnte offenses; %‘-ﬂ’
when the party was convicted of
arcon, which was an act as well nan
erime, it was held that he could not,
be convicted of a different offense,
because he had been convicted of
another offense commitied by the
same act which caused the offensc
of murder. Theauthorities citl in
Morey’s cnse, having relation to dif-
ferent degrees of homicide, support
our contention, because In such eases
the different degrees of homicide
are involvad; and the cases do not
aupport the proposition stated by the
court. Forexample, murder is the
killing with malice aforethought, an
element that must be proved in or-
der to convict. In manalnughter,
this ¢lement is not required, and is
not necessary to be pmvud’; there-~
fure the proof In the one ease is dif-
ferent from that uired in the
other. Im murder, that fact must
be proved; ln manslnughter it is not
ne¢essary to prove it. The evidence
to procur: a comnviction of man-
slaugzhter would not be suflicient to

Constitulionnl |

procure a conviction of murder; but
the conviction for manslaughter is
a bar to a conviction of murder.and,
therefore, these cases do not support
the propesition that “a conv cliun
upon one indletment js no bar to n
sulsequent Indietment unless the
evidence required to support the
ope woulil have been sufficient to
warrmnt n conviction upon the
other.” 1f that proposition were
sound, then n party convicted of
manslnughter might besubsequently
convicted of murder, for the proof
pnocessary o convict of the former
waould not be sufficlent to convict of
the latter. [t is because the one of-
fense is involved in the other that
the convictlon of the once barms the
conviction of the other; and this
supports the views we are urging In
this ease,

But we say there is a mnterial
difference between this case and the
Morey cnse, in that, here we Lave
the element of mnrrin.g: entering
into both prosecutions, while in that
ease it wns no element of either
charge. Ar hassalready beun shown,
the offense of unlawful cohabitation
applies nlgne to cnses where the

ural marringe relation  exisis
tlgither actually or osfenslbly”? anci
where the rties live togetber ns
husband and wife. In prosecutions
for this offense both the legal and
the plural marringes are proven at
the trinl. The existence ol the mar-
ringes constitutes a part of the case
for the government, and evidence
tﬂhest.nhlmh them is alwaysadmis-
sible.

This being so, nnd the factof
marringe being abkolutely essentinl
to sustain the charge of adultery.
why 18 that element not commou
to both charges? Of course it
would not be so in an ordinary case
of Iasclvious eohabitation, like the
Moruy case, where the law did oot
reguire NOr presume marriage, and
the Indictment ex pressly negativeul
its existence, but in this case it was
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an essential element of the oflense
which was proved on both trials,
And so we say that this case is dis-
tinguishahle trom the Morey case
s the latter B no authority for
what has been done here.

This court has eettled the ques-
tion of jurisdiction in such o case as
this, hly itz decislons in the Bnow
case, 120 U.B. and in the Lange
cnse, 18 Wall., Every objection
urged here was brought forward in
those cases and fully answered Dby
the'court. In the Enow case,which
is identical in principle with this, at
page 281, the court says:

“Jt is contendm] for the United
Btutes that, as the court which tried
the Indictmenta hal  jurisdiction
over the offenses charged in them,
it had jurisdiction to Jdetermipe the
questions ralsed by the demurrers to
the oral plens in bar in the cases
secondly and thirdly tried; that it
tried those questions, that those
questions are the same which arc
rnised in the present proceeding;
that they cannot be reviewed on
habeus orpus, by any court; and
thut they eculd only be re-examined
here on n writ of error, if one were
authorized, For these propositions
the case of Ex parto lgig'u ow, 113
[7.8.828,iscited. But * * #
we are of opinion that the decision
in that cnse does not apply to -the
present ooe. * * ¥ Other con-
siderations bring it within the prin-
ciples of such emses as Hx parte
Milligan, 4 Wall. 131; Ex parte
In\nfe 18 Wall. 163; Ex parte Wl-
won 114 T.8. 417.»

Much of the argument of counsel |

on this point was based upon - the
assumption of n case where the issile
on a plen of former conviction had
hean submitted to a jury and passed
upon by them. T submiit that the
rule lp such a ense could pot apply
here, because in that case the evi-
dence would have gone to the ,jurfv
and, the record failing to disclose it
here, the venlict that the offenses
were not the same woull] be conclu-
sive upon thie court, but thal is not

our case. Here the racord(plen of for-
mur conviction) dirclosee all the facts
which go to determine whether the
transaction constituted one oifense
or more. ‘The question decided hy
the trinl judge was n question of
law and not one of fuct, because the
fncts were all ndmitied hy the de-
murrer, and the court only had to
determine whether the faets stated
were suflicient In law to show that
there was hut one offinse. Here
the record discloses the fact that,
there being but one otfense, the trinl
court had exhausted its Jjurisdiction
before the second judgment was
rendered, while the record In such
a Gee A counsel supposes, would
not show that faet. ]!iarain lies the
distinetion, which your honors hnve
drawn between the proviuce of the
writof error and the writ of habeas
curpid. The record in this case es-
tablishes the jurisdicticn of this
eourt heyond question.

The Pitzner ease, 44 Tex. App,
678, cited by opposing counsel, is
oot in point bDuchuse in that case |
there had been no conviction on the |
soscond trinl nnd ne punishment im-

sexl, The cose was still pending
1u the trial court and, of course, the

per remedy, a8 the Supreme
‘ourt snid, was by special plea of
auirefois acgquit to interposed in
the trial court, aud not hadbeas cor-
pus from the court of appeals.

The whaole poliey of the law is
ngrinast the multiplication of of-
fenses nand the inflietion of cumula-
tive punishment. In the language
of the Bupreme Court of nﬁ’nrth
Carolina, *this notion of rendering
crimes, like matter infinitely djvisi-
ble, is repugnant to the spirit and
Folicy of the law, and ought not to
e eountenanced.”” This court has
forcibly condemned that mode of
procedure in Snow?’s case (120 U. 8.,
page 282}, where an attempt was
made o divide a continuous cohabi-
tation and prosecute different paris
of it ae separnte and distinet offen-
ses. Thiscourt snid:
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“The divislon of the two years
and eleven montha is wholly arbi-
trary. On the same principle there
might have been an indictment
covering ench of the thirty-five
months, with imprisonment for
seventeen yenrsand a half and fines
amounting to 310,500, or even an in-
dictment covering every week, with
impriconment for  suvenly-five
| years and floes amounting to $44.-
400, and so opm, ad infinilum, for
smaller periods of time. It is to

revent auch ana eation of penal

ter of the one in this case cnn be
committed but onece for the pur-

of indictment or prosccution,
prior to the time the prosecution is
inatituted.*?

-Bometimes the result of arule is the
best teat as to whether or net it is
sound rule. Applying the same il-
lustrations to thie case that your hon-
ore applied to the Boow case, and, if
the rule is not a8 wa c¢claim, & vast
number of prosecutions rht be
instituted and maintained upon
proof of facts and presumptions aris-
ing thervfrom. for lntercourse oc-
eurring during one continuous co-
habitation of three years, the pennl-
tiea for which would agyregate hun-
dreds of years of imprisonment.

This muet be so, because if n sep-
arite indictment can be gustained
for one act of eexual intercourse oc-
curring during such a continuous
cohabition, a hundred, prosccutions
could be sustained, if there were that
many acts of intercourse oceurving
during the cohabitation. Certainly
the court of lnst resort, in a free
country, will hesitate to so construe
a highly penal statute, ae to render
possible  guch nppniling COnFRe-
quences.

But there are some maters which
are 50 mileh o part of the history of
afiairs in Utah‘? that I hope I mny
without imprepriety allude to them
lere. The present condition of af-
fairs there warrants the assumption

aws, that the rule has obtained that
a continuing offense of the chuarac-

that, unless some eystem of multi-
Elying offenses prevails, such as is

ere attempted, prosecutions for this
class of offenses will scon cease nud
the vexel question be scttled.

The jury law in foree in Ulab,
practically excludes all Moarmonr
frem serving as grand or trinl jurors
It this class of ¢ases, and, an u rule,

urors nre selected by the United
tates Mamshal on open venire. How

far, under such circumstances, this
statute will be made an instrument

of oppression if you sapction
what has been done in this
cape, [ will not pretend t0

say. Nor will Isay that it was to de-
Iny or prevent this settlement that
the mode of procedure was adop
which we are opposing in this casé,
but I do say that such must neces-
antily be its cffect. Everything
that tends to ifv the impor-
tance of these offenses and the ex-
tent of these practices, and cvery
mene that are employed in theil
suppression, which bear upon thelr
‘ace nny semblance of disregard tof
the personal rights of the accused,
mly tend to delay, instead of hng-
ten, the consummation so devoutly
to be wished.

The experience of ages has de-
monstra that fair, impartial
and humane methods’ are alwa¥s
more effectual, in producing obedi-
ence to the law, than arbitrary, op-
pressive and cruel means. hi
the one course induces reapect fol
the law and consequent obedience
to it, the other engenders nn nljp_ﬂ-
gite -leeling and Is apt to result il
every possible evusion of the law.

My excuse for having ventu
these observations upon a most deli-
cate point lies In the fact that thig
case 8 but onve of many like cased
that are now pending in the courts
of Utah. If your honors hoid that
what has been done here has tho
warrant of legal authority, the
skrong temptation and stimulating
eflect of Uberal fees, and other con-
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alderntions will, I fear, Induce the
bringing of o vast multiEudu of such

:cution8, and, while individuat
defendants are belng crushed by the
weight of legal pennlties, the whole
people will be made tosuffer be-
cause of the a:ngg_emt.inus thus givel
to the nctunl offense committed 1D
thelr midst. -

In taking leave of this case, [ canl
conceive of no more sublime sentl-
ment or Atting words to utter than
those pronounced in gne of the
rrandest decislons that ever eman-
ated from the judicinl bench. ID
the Lange rm&ia court said: *If
there is anything settled in the
jurisprudence of England nod
A mericn, it is that no man ¢an
twice lawfully punished for the
pame offense. * * ¥ Thereis N0
more sacred duty of a court, than,
in a cnse pmperlly before it, to malin-
inin unimpaired those securitics for
the personal rights of the individu-
al, which have received fo!
ages  the sanction of the juriat
and the statesman; and in suci
cases no parrow  or  illiberal
construction should be giveR
to the words of the fundnmemut
'law in which they are embodied.]
' And when your honors apply thi®
‘rule to the case at bar, [ feel sure
that you will he able to add, o8 "i
the case from which I quote, the
twithout straining either the Col”
stitution of the United States, O
the weli settled principles of th®
common Jaw,”? you have ‘come 10
the conclusion that the sentenct &
the court, under which the petition
or is held a prisoner, was pre
nounced without authority, and “'1'“
should, therefore, be discharged.”
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Appendix, Part B

This portion of the appendix contains the Report of the Utah
Constitutional Revision Commission that was submitted to the Utah
Legislature in 1984. The parts of the report that do not address the Judicial
Article have been omitted. The complete report is available at:
http://digitallibrary.utah.gov/awweb/guest.jsp?smd=1&cl=all lib&lb docum
ent 1d=78702.
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