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INTRODUCTION

Phoenix Union High School District (“PXU”) is responsible for the
education and school-day safety of about 28,000 students.! To protect its
students and staff, PXU currently has a mask requirement on campus. If
Section 12 of HB 2898 goes into effect, PXU will not be able to continue that
policy. PXU offers this amicus brief to assist the court in deciding whether
that statute violates the Equal Protection Clause of the Arizona Constitution.
We assert that it does.

BACKGROUND

On October 3, 2021 (the most recent reporting period), there were more
than 2,800 confirmed or probable cases of COVID-19 among children ages

0-18 in Maricopa County during the previous week.? Since August 2020, 743

1 See PXU, Dist. Info., Dist. Profile, https:/ /www.pxu.org.

2 Maricopa Cnty., COVID-19 Dashboard, sorting by Age Groups,
https:/ /phdata.maricopa.gov/Dashboard/el0al16d8-921f-4aac-b921-
26d95e638a45?e=false&vo=viewonly.


https://www.pxu.org/Page/106
https://phdata.maricopa.gov/Dashboard/e10a16d8-921f-4aac-b921-26d95e638a45?e=false&vo=viewonly
https://phdata.maricopa.gov/Dashboard/e10a16d8-921f-4aac-b921-26d95e638a45?e=false&vo=viewonly
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schools have had a COVID-19 outbreak.? The County is currently facing a
“high transmission” rate, with 12% positivity among all residents.*

In light of the risk of COVID-19 illness to students and because schools
play “critical roles in promoting equity in learning and health,” the CDC
recommends “universal indoor masking for all students, staff, teachers, and
visitors to K-12 schools, regardless of vaccination status.”> State and county
public health authorities are in accord.®

Indeed, CDC and Maricopa County Department of Public Health

guidance include an exception to “close contact” for purposes of quarantine

3 1d., sorting by Schools.

4 Maricopa Cnty., COVID-19 Data,
https:/ /www.maricopa.gov/5460/ Coronavirus-Disease-2019.

5 CDC, Guidance for COVID-19 Prevention in K-12 Schools, “Health
Equity,” https:/ /www.cdc.gov/coronavirus/2019-ncov/community

(updated Aug. 5, 2021); id., “Summary of Recent Changes” (updated Aug.
4,2021).

® See Ariz. Dep’t of Health Servs., K-12 School Guidance for COVID-
19, https:/ /www.azdhs.gov/covid19/documents/schools at 1 (revised
Apr. 19, 2021) (“Universal and correct use of masks” is one of the “key
mitigation strategies” that schools should use); Maricopa Cnty. Dep’t of
Pub. Health, “K-12 School Guidance for Covid-19,”
https:/ /www.maricopa.gov/DocumentCenter at 1 (updated Aug. 12, 2021)
(“The most effective prevention strategies to protect unvaccinated students
are consistent and correct use of masks and physical distancing . ...”).



https://www.maricopa.gov/5460/Coronavirus-Disease-2019
https://www.cdc.gov/coronavirus/2019-ncov/community/schools-childcare/k-12-guidance.html
https://www.azdhs.gov/covid19/documents/schools/k-12-school-guidance-covid-19.pdf
https://www.maricopa.gov/DocumentCenter/View/70679/MCDPH-K-12-School-Guidance?bidId=
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requirements if exposed students were wearing masks, even if they were
within 3-6 feet of each other.” Thus, requiring students to consistently wear
masks at school is an important method to ensure that they may remain in
school for in-person instruction as much as possible.

Notwithstanding the clear health threat that COVID-19 presents to
children, and the science-based consensus of public health authorities
regarding masking, HB 2898 prohibits public schools from protecting their
students and staff by requiring universal masking. The Legislature did not
apply this prohibition to private schools.

This disparate treatment of public-school students as compared to
private-school students violates the Equal Protection clause of Arizona’s
Constitution, which provides:

No law shall be enacted granting to any citizen, class of citizens,

or corporation other than municipal, privileges or immunities

which, upon the same terms, shall not equally belong to all
citizens or corporations.

Ariz. Const. art. II, § 13.

7 See CDC “ Appendix A - Glossary of Key Terms,” “Close Contact,”
https:/ /www.cdc.gov/coronavirus/2019-ncov/php/contact-tracing;
Maricopa Cnty. Dep’t of Pub. Health. “Quarantine Guidance for
Household and Close Contacts of a Person with Covid-19,”
https:/ /www.maricopa.gov/DocumentCenter (revised Aug 30, 2021).


https://www.westlaw.com/Document/N2967E4B070BF11DAA16E8D4AC7636430/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.cdc.gov/coronavirus/2019-ncov/php/contact-tracing/contact-tracing-plan/appendix.html#contact
https://www.maricopa.gov/DocumentCenter/View/58864/Quarantine-Guidance-for-Household-and-Close-Contacts
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L. Education is a fundamental right under the Arizona Constitution.

Article XI, 8§ 1.A. and 6 of the Arizona Constitution “establish
education as a fundamental right of pupils between the ages of six and
twenty-one years.” Shofstall v. Hollins, 110 Ariz. 88,90 (1973). Those sections
read, in part:

Section 1.A. The legislature shall enact such laws as shall

provide for the establishment and maintenance of a general and
uniform public school system.

Section 6. The legislature shall provide for a system of common

schools by which a free school shall be established and

maintained in every school district for at least six months in each

year, which school shall be open to all pupils between the ages

of six and twenty-one years.
Ariz. Const. art. XI, §§ 1.A., 6.

Many other states have also recognized education as a fundamental
right based on similar state constitutional provisions. See, e.g., Serrano v.
Priest, 557 P.2d 929, 951-52 (Cal. 1976) (en banc); Horton v. Meskill, 376 A.2d
359, 374 (Conn. 1977); Skeen v. State, 505 N.W.2d 299, 312-13 (Minn. 1993);
Claremont Sch. Dist. v. Governor, 703 A.2d 1353, 1358-59 (N.H. 1997); Pauley v.
Kelly, 255 S.E.2d 859, 878 (W.Va. 1979); Washakie Cnty. Sch. Dist. No. One v.

Herschler, 606 P.2d 310, 333 (Wyo. 1980).


https://www.westlaw.com/Document/I01f20b05f77e11d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_90
https://www.westlaw.com/Document/I01f20b05f77e11d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_90
https://1.next.westlaw.com/Document/N772DE86070C011DAA16E8D4AC7636430/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://1.next.westlaw.com/Document/N7A999C1070C011DAA16E8D4AC7636430/View/FullText.html?originationContext=previousnextsection&contextData=(sc.Document)&transitionType=StatuteNavigator&needToInjectTerms=False&ppcid=d00516536bd644b3af885e20f4396e01
https://www.westlaw.com/Document/I4276e846fad411d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_661_951
https://www.westlaw.com/Document/I4276e846fad411d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_661_951
https://www.westlaw.com/Document/I4276e846fad411d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_661_951
https://www.westlaw.com/Document/I4f5739f7344311d98b61a35269fc5f88/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_162_374
https://www.westlaw.com/Document/I4f5739f7344311d98b61a35269fc5f88/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_162_374
https://www.westlaw.com/Document/I4f5739f7344311d98b61a35269fc5f88/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_162_374
https://www.westlaw.com/Document/I0c490fe7ff5811d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_312
https://www.westlaw.com/Document/I0c490fe7ff5811d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_312
https://www.westlaw.com/Document/Ifef7fb8836b711d986b0aa9c82c164c0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_162_1358
https://www.westlaw.com/Document/Ifef7fb8836b711d986b0aa9c82c164c0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_162_1358
https://www.westlaw.com/Document/Ie98add6a04b311da9439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_711_878
https://www.westlaw.com/Document/Ie98add6a04b311da9439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_711_878
https://www.westlaw.com/Document/Ie98add6a04b311da9439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_711_878
https://www.westlaw.com/Document/I7facd5b8f53711d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_661_333
https://www.westlaw.com/Document/I7facd5b8f53711d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_661_333
https://www.westlaw.com/Document/I7facd5b8f53711d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_661_333
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The State incorrectly asserts that Roosevelt Elementary School District No.
66 v. Bishop, 179 Ariz. 233, 238 (1994), undermined Shofstall’s holding that
education is a fundamental right under the Arizona Constitution. (Op. Br.
at11-12.) It did not. Roosevelt noted that there is no federal fundamental right
to education “because education was nowhere to be found in the United
States Constitution.” Roosevelt, 179 Ariz. at 238. But the court then
acknowledged that “[u]nlike the United States Constitution, education is the
subject of an entire article of the Arizona Constitution.” Id.

II.  This Court must strictly scrutinize Section 12 of HB 2898.

Roosevelt noted that Shofstall posed a “conundrum,” because it
declared education a fundamental right but then failed to apply strict
scrutiny. Id. (“If education is a fundamental right, the compelling state
interest test (strict scrutiny) ought to apply.”) (citation omitted); see also id. at
245 (Feldman, J., concurring) (explicitly recognizing education as a
fundamental right and stating that the Shofstall court should have applied
strict scrutiny). Roosevelt declined to resolve this conundrum because it did
not reach the equal protection claim, ruling for the plaintiffs on the more
specific “general and uniform” constitutional claim instead. See id. at 238

(declining to resolve the “conundrum and noting that “[w]e do not


https://www.westlaw.com/Document/I028cff20f59411d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_238
https://www.westlaw.com/Document/I028cff20f59411d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_238
https://www.westlaw.com/Document/I028cff20f59411d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_238
https://www.westlaw.com/Document/I028cff20f59411d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_238
https://www.westlaw.com/Document/I028cff20f59411d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_238
https://www.westlaw.com/Document/I028cff20f59411d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_238
https://www.westlaw.com/Document/I028cff20f59411d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_238
https://www.westlaw.com/Document/I028cff20f59411d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_245
https://www.westlaw.com/Document/I028cff20f59411d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_245
https://www.westlaw.com/Document/I028cff20f59411d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_245
https://www.westlaw.com/Document/I028cff20f59411d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_238
https://www.westlaw.com/Document/I028cff20f59411d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_238
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understand how the rational basis test can be used when a fundamental right
has been implicated. They seem to us to be mutually exclusive. . . .”).
Roosevelt thus supports the argument that the Arizona Constitution
establishes a fundamental right to education and that strict scrutiny should
apply.

The historical context in which Shofstall was decided helps explain the
conundrum of why the court did not apply the strict scrutiny test after
declaring that education was a fundamental right under the Arizona
Constitution. When Shofstall was decided in 1973, the Arizona Supreme
Court had never mentioned, much less adopted, the strict scrutiny test for
laws limiting fundamental rights. The Arizona Supreme Court did not
adopt the strict scrutiny test for fundamental rights until eight years after
Shofstall was decided. See Ariz. Downs. v. Ariz. Horsemen’s Found., 130 Ariz.
555 (1981) (holding that if a “challenged statute is aimed at limiting a
fundamental right,” the court will use a strict scrutiny test). It is therefore

not particularly surprising that Shofstall found education to be a


https://www.westlaw.com/Document/I63b59252f39911d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_555
https://www.westlaw.com/Document/I63b59252f39911d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_555
https://www.westlaw.com/Document/I63b59252f39911d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_555
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fundamental right without applying the strict scrutiny test that a modern
court would apply.®

Under a strict scrutiny analysis, “a discriminatory statute may be
upheld only if there is a compelling state interest to be served and the
regulation is necessary to achieve the legislative objective.” Kenyon ov.
Hammer, 142 Ariz. 69, 78 (1984) (internal quotation marks omitted). As
described below, the State cannot provide even a rational basis for depriving
public schools of the ability to protect their students using mask
requirements while allowing private schools to do so. Because this
deprivation does not serve a compelling state interest, it fails strict scrutiny.

III. Section 12 of HB 2898 cannot survive rational basis review, let alone
strict scrutiny.

The State erroneously asserts that this court must find education to be
a fundamental right to grant ASBA’s requested relief on its equal protection
claim. (Op. Br. at12.) While PXU maintains that education is a fundamental

right, such a finding is not necessary to grant relief here. Regardless of

8 Consistent with that position, the District of Arizona has considered
Shofstall and Roosevelt and concluded that “the Arizona Constitution
establishes education as a fundamental right” for which “strict scrutiny”
applies. Magyar By & Through Magyar v. Tucson Unified Sch. Dist., 958 F.
Supp. 1423, 1442-43 (D. Ariz. 1997).


https://www.westlaw.com/Document/I7831df15f5aa11d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_78
https://www.westlaw.com/Document/I7831df15f5aa11d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_78
https://www.westlaw.com/Document/I7831df15f5aa11d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_78
https://www.westlaw.com/Document/Ie9b8f758566111d9a99c85a9e6023ffa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_345_1442
https://www.westlaw.com/Document/Ie9b8f758566111d9a99c85a9e6023ffa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_345_1442
https://www.westlaw.com/Document/Ie9b8f758566111d9a99c85a9e6023ffa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_345_1442

Go to Previous View

whether this court applies strict scrutiny or the rational basis test, Section 12
of HB 2898 is unconstitutional.
A. There is no rational basis for allowing private schools to

provide a safe learning environment for their students while
prohibiting public schools from doing so.

Under a rational basis analysis, courts will uphold a “legislative
regulation which imposes burdens on one class but not another so long as
(1) the court can find some legitimate state interest to be served by the
legislation and (2) the facts permit the court to conclude that the legislative
classification rationally furthers the state’s legitimate interest.” Kenyon, 142
Ariz. at 78.

The inequity imposed by Section 12 of HB 2898 is clearly illustrated on
Central Avenue in Phoenix, where Brophy College Preparatory and Central
High School (a PXU school) are separated only by an irrigation canal.
Brophy serves a predominately affluent population and charges $16,900 per
year in tuition.? Since the beginning of the school year, everyone on
Brophy’s campus has been required to wear a mask indoors, because “[l]ocal

transmission rates [were] high” and masks have been demonstrated to

9 Brophy, “2021-2022 Brophy Tuition and Fees Schedule,”
https:/ /brophyprep.myschoolapp.com.


https://www.westlaw.com/Document/I7831df15f5aa11d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_78
https://www.westlaw.com/Document/I7831df15f5aa11d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_78
https://www.westlaw.com/Document/I7831df15f5aa11d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_78
https://brophyprep.myschoolapp.com/ftpimages/750/download/download_6187295.pdf
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reduce virus transmission.’® Brophy has subsequently announced that as of
October 13, masking among students and staff is optional.’ The
announcement cited a decline in transmission rates, a low number of
COVID-19 cases on campus, and a high student vaccination rate, attributing
these improved outcomes to Brophy’s “boldest mitigation strategy.”1? Of
course, Brophy is free to revert to a mask requirement if the facts warrant
such a policy change.

Just next door at PXU’s Central High School, 92% of students qualify
for free or reduced lunch, an indication of low-income status.!® If this court
reverses the lower court’s ruling, Central High will no longer be able to
require its students to wear masks to mitigate the spread of COVID-19, when

necessary.

10 Brophy, Aug. 4, 2021 (link in Sept. 8t letter) and Sept. 8, 2021
Letters from the Principal’s Office,
https:/ /brophyprep.myschoolapp.com/podium.

11 Brophy, Oct. 1, 2021 Letter from the Principal’s Office,
https:/ /brophyprep.myschoolapp.com/podium/push/default.aspx?i=448
362&s=750&snd=15801906-ea47-41b5-818a-d92b9160adb?.

12]d.

13 Central High Sch., “School Profile,”
https:/ /www.pxu.org/site/handlers; 42 U.S.C. § 1758(b).

10


https://brophyprep.myschoolapp.com/podium/push/default.aspx?i=442606&s=750&snd=5e712216-2294-4666-9182-2e3419228056
https://brophyprep.myschoolapp.com/podium/push/default.aspx?i=448362&s=750&snd=15801906-ea47-41b5-818a-d92b9160adb7
https://brophyprep.myschoolapp.com/podium/push/default.aspx?i=448362&s=750&snd=15801906-ea47-41b5-818a-d92b9160adb7
https://www.westlaw.com/Document/I7831df15f5aa11d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.pxu.org/site/handlers/filedownload.ashx?moduleinstanceid=25512&dataid=52699&FileName=CENTRAL%20PROFILE%202019-2020.pdf
https://www.westlaw.com/Document/NC81F43A0649C11EB9838CEF57C03E0E7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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The strong consensus of medical and public health experts is that
consistent and universal masking in schools significantly reduces the spread
of COVID-19.14 This is proving true in Maricopa County, where schools
without mask mandates have been 3.5 times as likely to experience
outbreaks of COVID-19 than schools that mandate face coverings.!®

If Section 12 of HB 2898 is upheld, it will increase the risk that public-
school students will contract COVID-19, which could result in serious health
complications or even death and prevent them from attending school in-
person for some period of time. It also increases the risk that public-school
employees will also contract COVID-19, disrupting the educational process
as these employees, including teachers, are replaced by a series of

substitutes.

14 CDC, “Science Brief: Community Use of Cloth Masks to Control the
Spread of SARS-CoV-2,” https:/ /www.cdc.gov/coronavirus/2019-
ncov/science (updated May 7, 2021) (“ At least ten studies have confirmed
the benefit of universal masking in community level analyses.”).

15 CDC, Morbidity and Mortality Weekly Report, “ Association
Between K-12 School Mask Policies and School-Associated COVD-19
Outbreaks - Maricopa and Pima Counties, Arizona, July-August 2021”
(Oct. 1, 2021)
https:/ /www.cdc.gov/mmwr/volumes/70/wr/mm7039el.htm?s_cid=m
m7039el_w.

11


https://www.cdc.gov/coronavirus/2019-ncov/science/science-briefs/masking-science-sars-cov2.html
https://www.cdc.gov/coronavirus/2019-ncov/science/science-briefs/masking-science-sars-cov2.html
https://www.cdc.gov/mmwr/volumes/70/wr/mm7039e1.htm?s_cid=mm7039e1_w
https://www.cdc.gov/mmwr/volumes/70/wr/mm7039e1.htm?s_cid=mm7039e1_w
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Private schools, by contrast, will be able to use masks to protect their
students and staff from the spread of COVID-19 when they deem it
necessary, thereby providing not only a safer environment, but less
educational disruption. And by requiring masks, private schools will also
be better able to avoid quarantining students, allowing those students to
continue with uninterrupted in-person education, while their public-school
peers who cannot be required to wear masks would be required to
quarantine in the event of a COVID-19 outbreak. In other words, Section 12
will deprive public school students, whose parents often cannot afford
private school, of an equally safe and adequate education compared to their
peers who are able to attend private school.

The State asserts that although children may have a right to attend
school, that right does not extend to attending school safely. (Op. Br. at 11,
13.) But a safe learning environment is a necessary component of a student’s
fundamental right to an education. A school system must be “open to all
pupils,” and the state violates this obligation by failing to provide a safe
environment in which they can learn. Ariz. Const. art. XI, § 6. Contrary to
the State’s argument otherwise (at 11), this court has previously recognized

that funding safe and adequate school facilities is intrinsic to the legislature’s
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constitutional responsibility to provide a public education system. See
Roosevelt, 179 Ariz. at 235, 242 (holding legislature’s mechanism for funding
public schools unconstitutional and noting “[s]Jome districts have
schoolhouses that are unsafe, unhealthy, and in violation of building, fire,
and safety codes”); Hull v. Albrecht, 190 Ariz. 520, 524 (1997) (“[A]
constitutionally adequate system will make available to all districts
financing sufficient to provide [necessary and appropriate] facilities and
equipment.”).

And as this court recently recognized, schools have a general
obligation to protect students from unreasonable risks of harm on their
campuses. See, e.g., Dinsmoor v. City of Phoenix, 492 P.3d 313, 316-17, § 15
(Ariz. 2021) (“[T]he school-student relationship imposes an affirmative duty
on schools to protect students from unreasonable risks of harm.”).
Upholding Section 12 of HB 2898 would prohibit schools from acting upon
that affirmative duty and taking steps to protect students” health when the
facts indicate that such steps are appropriate.

There is simply no conceivable state interest (let alone a compelling

one) served by forcing public school students into a potentially unsafe
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educational environment, while allowing private schools to enact such
policies as are necessary to protect their students.

B.  Parental rights do not provide a rational basis for the law.

The State asserts that it has a compelling interest in “maintaining a
distinction between public and private schools” because such a distinction
“ensures freedom of choice in education” and protects “parental autonomy
and parents’ rights to make decisions concerning the education of their
children.” (Op. Br. at 12-13.) But the State does not explain how prohibiting
public schools from adequately protecting students and staff from a global
pandemic - regardless of current community positivity rates - “ensures
freedom of choice in education” or “parental autonomy.” To the contrary,
because Section 12 allows only private schools to take actions that may be
appropriate to protect students and staff, it deprives the multitude of
Arizona parents who cannot afford or do not live reasonably near a private
school the ability to freely choose an educational option that can best
safeguard their children’s health when the facts indicate that a universal
mask policy is appropriate.

Freedom of choice and parental autonomy are better accomplished by

allowing public schools to make appropriate masking decisions based on the

14
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facts on the ground. Given Arizona’s broad public school choice options, all
parents could then choose a school based on what they believe is in the best
interests of their children. See A.R.S. §15-181 (establishing charter schools);
id. §§ 15-816, 15-816.01 (expanding open enrollment for school districts).

The State asserts (at 13) that the public school/private school
distinction created by the statute is further justified by the fact that public
schools receive state funding and are regulated state entities. But funding
public schools does not provide a reasonable basis for making public schools
less safe than private schools. And indeed, the Legislature has enacted
several laws regulating health and safety standards in public schools and
private schools. See, e.g., A.R.S. §§ 13-3411 (drug-free school zones); 15-151
(protective eyewear); 15-872 (proof of immunization); 37-1385 (fire safety
and evacuations). PXU is not asserting that public schools and private
schools must be treated similarly in all respects, but instead that the state
may not enact laws that jeopardize public school students” health and safety
as compared to their private school peers.

There simply can be no conceivable rational basis for allowing private
schools to protect the health of their students and staff but denying public

schools the same ability, and this disparate treatment does not serve any
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legitimate governmental interest. See McClane v. Arkansas, No. 60CV-21-
4692, 9 15 (Pulaski Cnty. Circuit Ct., Ark., Aug. 6, 2021) (finding legislative
ban on mask mandates violates the equal protection provisions of the
Arkansas Constitution, because it discriminates “between minors in public
schools and minors in private schools.”), request to stay denied by McClane v.
Arkansas, No. CV-21-421 (Ark., Sept. 30, 2021) (Orders attached as Exs. 1 & 2);
Ritter, et al. v. Oklahoma, No. CV-2021-1918 (Okla. Cnty. Dist. Ct., Okla.,
Sept. 8, 2021) (granting temporary injunction based in part violation of equal
protection clause of state constitution) (Order and Am. Pet. attached as Exs.
3 & 4).

CONCLUSION

Section 12 of HB 2898 eliminates one of PXU’s best tools to protect its
students and staff from the dangers of COVID-19. Moreover, the prohibition
on mask mandates in public schools while permitting them in private
schools bears no rational relationship to any legitimate government interest.
To the contrary, HB 2898 harms the compelling government interest of

protecting the health and safety of children while they are at school.
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Section 12 of HB 2898 therefore violates the equal protection guarantee of the

Arizona Constitution.
RESPECTFULLY SUBMITTED this 15t day of October, 2021.

OSBORN MALEDON, P.A.

By (Dnne O. L
Mary R. O’Grady
Lynne C. Adams
Joshua D. Bendor
Shannon H. Mataele
2929 N. Central Ave., Ste. 2100
Phoenix, Arizona 85012

Attorneys for Amicus Curiae Phoenix
Union High School District
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ELECTRONICALLY FILED

Pulaski County Circuit Court
Terri Hollingsworth, Circuit/County Clerk

2021-Aug-06 15:22:55
60CV-21-4692
C06D06 : 4 Pages

IN THE CIRCUIT COURT OF PULASKI COUNTY, ARKANSAS

SIXTH DIVISION

VERONICA MCCLANE, ET AL PLAINTIFFS
v. 60CV-21-4692\

STATE OF ARKANSAS, ET AL DEFENDANTS
LITTLE ROCK SCHOOL DISTRICT, ET AL PLAINTIFFS
V. 60CV-21-4763

HONORABLE ASA HUTCHINSON, DEFENDANTS

in his Official Capacity as Governor of
the State of Arkansas, ET AL

ORDER FOR DECLARATORY RELIEF
AND PRELIMINARY INJUNCTION

On the 6™ day of August 2021, came on for hearing all pending motions by the parties in
the captioned cases, and from the pleadings filed herein and the argument of counsel, the court
doth find as follows:

1. Plaintiffs’ Motion for Consolidation Pursuant to Rule 42(a) of the Arkansas Rules
of Civil Procedure, filed on August 5, 2021, in Little Rock School District and Marion School
District v. Honorable Asa Hutchinson, 60CV21-4763 is granted. Both cases shall hereafter be
styled as 60CV-21-4692, which is the earlier case number of the two previously separate cases.

2. The Motion to Intervene of Barry Hyde, in his Official Capacity as the County
Judge for Pulaski County and Eric Higgins, in his Official Capacity as Pulaski County Sheriff,

filed on August 5, 2021, is granted.
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3. All of the moving parties allege that Act 1002 of 2021 is unconstitutional in one
or more respects and have requested relief pursuant to Rule 65 of the Arkansas Rules of Civil
Procedure.

4. The parties requested that the court issue a Temporary Restraining Order. TROs
are customarily issued without notice to any of the defendants and are viable only for a short
period of time until a hearing can be arranged. Given the parties, the constitutional issues
involved, and the fact that the court was able to expedite the matter on its calendar, the court
chose not to issue a TRO. As a hearing was held, the procedural posture shifted to being one of a
request for issuance of a preliminary and/or permanent injunction.

5. There are no allegations that the language of Act 1002 is ambiguous or reasonably
susceptible to more than one interpretation. In cases challenging the constitutionality of “plain
language” legislative enactments, it is the obligation of the courts to give the wording of such
enactments their “usual and customary meaning.”

6. In cases challenging the constitutionality of legislative enactments, if there is
offending language or punctuation that can be stricken and leave a constitutional remainder, it is
the obligation of the courts to strike through the offending language or punctuation and salvage
the remainder of the legislative enactment. The courts are, however, prohibited from rewriting or
adding language to legislative enactments to make such legislative enactments constitutional.

7. Article 4, §2 of the Arkansas Constitution provides for the constitutional
separation of powers doctrine on state-related causes of action.

8. Each of the state’s seventy-five counties is a “political subdivision of the state,”
which are included within the language of Act 1002 of 2021.

9. Amendment 55, §3 to the Arkansas Constitution, states:
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The County Judge, in addition to other powers and duties provided
for by the Constitution and by law, shall preside over the Quorum
Court without a vote but with the power of veto; authorize and
approve disbursement of appropriated county funds; operate the
system of county roads; administer ordinances enacted by the
Quorum Court; have custody of county property; hire county
employees, except those persons employed by other elected
officials of the county. (emphasis added)

10. Amendment 80, §4 to the Arkansas Constitution, states, in part, “The Supreme
Court shall exercise general superintending control over all courts of the state...” (emphasis
added)

11.  A.C.A. §12-75-107, as amended by Act 403 of 2021, legislatively delegates
emergency declaration and emergency action authority to the Governor, as the chief executive
officer of the state.

12.  Act 1002 of 2021, as enacted, facially violates the separation of powers clause in
that it attempts to usurp the constitutional authority granted to county judges over county
buildings and property.

13. Act 1002 of 2021, as enacted, facially violates the separation of powers doctrine
in that it attempts to usurp the exclusive superintending authority concerning the procedure and
conduct in the courts of the state that is granted to the Arkansas Supreme Court.

14.  Act 1002 of 2021, facially violates the separation of powers doctrine as it usurps
the authority specifically granted to the Governor with respect to declarations of emergency as
set forth in A.C.A. §12-75-107 (as modified by Act 403 of 2021.)

15. Act 1002 of 2021, as enacted, facially violates the equal protection provisions of
Article 2 of the Arkansas Constitution, in that it discriminates, without a rational basis, between

minors in public schools and minors in private schools.
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16.  All other causes of action alleging Act 1002 to be unconstitutional, by any party,
for any reason, not specifically addressed herein, are denied without prejudice. The court has
determined that resolution of such additional causes of action will require the introduction of
testimony and evidence and/or stipulation of facts by and between the parties.

17.  Because there is no method by which the court can cure the unconstitutionality of
Act 1002 of 2021 without substantially rewriting such legislative enactment, it is the obligation
of the court to preliminarily declare that Act 1002 of 2021, in its entirety, is unconstitutional
under both the separation of powers clause and the equal protection clause of the Arkansas
Constitution.

18.  Pending further order of this court, or of a court of superintending jurisdiction,
Act 1002 of 2021 is declared unconstitutional and its application, in any manner, is hereby
preliminarily enjoined.

IT IS SO ORDERED AND ADJUDGED.

TN /,fk?”\ )
O«
(L
TIMOTHY DAVIS FOX
CIRCUIT JUDGE

8/6/21
DATE
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FORMAL ORDER

STATE OF ARKANSAS, )
) SCT.
SUPREME COURT )

BE IT REMEMBERED, THAT A SESSION OF THE SUPREME COURT
BEGUN AND HELD, ON SEPTEMBER 30, 2021, WAS THE FOLLOWING
PROCEEDING, TO-WIT:

SUPREME COURT CASE NO. CV-21-421]

JIMMY HICKEY, JR., IN HIS OFFICIAL CAPACITY AS PRESIDENT PRO

TEMPORE OF THE ARKANSAS SENATE; AND MATTHEW SHEPHERD,

IN HIS OFFICIAL CAPACITY AS SPEAKER OF THE ARKANSAS

HOUSE OF REPRESENTATIVES APPELLANTS

V. APPEAL FROM PULASKI COUNTY CIRCUIT COURT, SIXTH DIVISION —
60CV-21-4692 AND 60CV-21-4763

VERONICA MCCLANE, AS PARENT AND NEXT FRIEND OF HER MINOR

CHILDREN, WALTER AND BECKETT MCCLANE; ASHLEY SIMMONS, AS

PARENT AND NEXT FRIEND OF HER MINOR CHILDREN, AUGUST AND

HENRY SIMMONS; THE STATE OF ARKANSAS, ACTING THROUGH THE

93RD GENERAL ASSEMBLY; HON. ASA HUTCHINSON, IN HIS OFFICIAL

CAPACITY AS GOVERNOR OF THE STATE OF ARKANSAS; BARRY HYDE,

IN HIS OFFICIAL CAPACITY AS THE COUNTY JUDGE FOR PULASKI COUNTY;

ERIC HIGGINS, IN HIS OFFICIAL CAPACITY AS PULASKI COUNTY SHERIFF;
LITTLE ROCK SCHOOL DISTRICT; AND MARION SCHOOL DISTRICT =~ APPELLEES

APPELLANTS’ MOTION FOR IMMEDIATE STAY OF PRELIMINARY
INJUNCTION AND FOR STAY OF CASE WITH INCORPORATED MEMORANDUM OF
AUTHORITIES IS DENIED. WOMACK AND WEBB. JJ., WOULD GRANT. WOOD, J.,
NOT PARTICIPATING.

IN TESTIMONY, THAT THE ABOVE IS A TRUE COPY OF
THE ORDER OF SAID SUPREME COURT, RENDERED IN
THE CASE HEREIN STATED, I, STACEY PECTOL,
CLERK OF SAID SUPREME COURT, HEREUNTO
-SET MY HAND AND AFFIX THE SEAL OF SAID
SUPREME COURT, AT MY OFFICE IN THE CITY OF
LITTLE ROCK, THIS 30TH DAY OF SEPTEMBER, 2021.

Uit
( U\/ CLERK
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ORIGINAL TO CLERK

CC: RANDALL L. BYNUM AND MARK H. ALLISON
JOHN C. EVERETT
THOMAS A. MARS
RYAN K. CULPEPPER
WALTER A. PAULSON
ADAM FOGLEMAN, VELETTA SMITH, FRANK W. JENNER, AND AMANDA
SIMMONS
DAVID R. MATTHEWS AND SARAH L. WADDOUPS
CHRISTOPHER HELLER AND KHAYYAM MARICE EDDINGS
W. CODY KEES, JAY BEQUETTE, AND KEITH I. BILLINGSLEY
RENAE HUDSON AND DARNISA EVANS JOHNSON, DEPUTY ATTORNEYS
GENERAL
VINCENT M. WAGNER, DEPUTY SOLICITOR GENERAL
HON. TIMOTHY DAVIS FOX, CIRCUIT JUDGE
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FILED IN DISTRICT COURT
I ORLAHOMA COUNTY

IN THE DISTRICT COURT OF OKLAHOMA COUNTY SEP -8 2021

STATE OF OKLAHOMA RICK WARREN

COURT CLERK

DR. VALERIE RITTER, KIMBERLY BUTLER,
MARY ANN MARTIN, DR. BRITNEY ELSE, and
THE OKLAHOMA STATE MEDICAL
ASSOCIATION, an Oklahoma Not for Profit
Corporation,

109

)
)
)
)
)
) Case No. CV-2021-1918
Plaintiffs, )

) Hon. Natalie Mai

v )
)

THE STATE OF OKLAHOMA, )

ACTING THROUGH THE 57TH LEGISLATURE; )

and, THE HONORABLE KEVIN STITT, in his )
)
)
)
)

official capacity as GOVERNOR OF
THE STATE OF OKLAHOMA,

Defendants.

ORDER GRANTING, IN PART, PLAINTIFFS’ AMENDED MOTION FOR
TEMPORARY INJUNCTION

NOW, on this 1st day of September, 2021, Plaintiffs’ Amended Motion for Temporary
Injunction comes on for consideration. Plaintiffs appear through counsel Chad C. Taylor, Sharon
K. Weaver, Robert A. Nance, and Donald M. Bingham of Riggs, Abney, Neal, Turpen, Orbison,
and Lewis, P.C. The State of Oklahoma and Governor Kevin Stitt appear through Assistant
Solicitor General Bryan Cleveland. Upon reviewing the Amended Motion, the Response, and
Replies, and having heard arguments from counsel, the Court finds that the Amended Motion
should be GRANTED in part,

IT IS THERFORE ORDERED, ADJUDGED, AND DECREED, that Plaintiffs’ Amended
Motion for Temporary Injunction is granted in part. The State of Oklahoma and Governor Kevin
Stitt are enjoined from enforcing certain sections of SB658 enacted in 2021 against any board of

education of a public school district that has exemptions as described herein, specifically 70 O.S.
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§1210.189(A)(3) prohibiting a2 mask mandate for unvaccinated K-12 students and 70 O.S.
§1210.190 prohibiting a board of education of a public school district from implementing a
mandate to wear a mask against K-12 public schools until further order of this Court. Any mask

mandate or requirement for students in a K-12 public school must include the same exemptions

that are present in 70 O.S. §§1210.192-1210.193. Any-public-schoel-beard-nmay impose T TMasking

ith-thetrw e tins et

.
Rdale-Hor 1t - SOt S COREISten

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that this injunction shall not
operate until Plaintiffs give an undertaking, with sufficient surety, to be approved by the clerk of

this Court in the amount of $1,000.00, which shall be given.

% “Te
) , 202

JUDGE OF THE DISTRICT COURT

Approved onlys to form:
uﬂ,&, /ﬁfé
“Donald M. Bingham, @BA #7194
Thomas M. Askew, OBA #13568
Wm. Gregory James, OBA # 4620
Sharon K. Weaver, OBA #19010
Stephanie L. Theban, OBA #10362
502 West 6™ Street
Tulsa, OK 74119-1010
(918) 587-3161
(918) 587-9708 (Facsimile)
don_bingham@riggsabney.com
taskew@riggsabney.com
gjames(@riggsabney.com
sweaver@riggsabney.com
stheban@riggsabney.com

and
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Robert A. Nance, OBA #6581
Chad C. Taylor, OBA #18308
528 NW 12th Street
Oklahoma City, OK 73103
(405) 843-9909—Office
(405) 842-2913—Fax

rnance@riggsabney.com
ctaylor@riggsabney.com

Attorneys for Plaintiffs

and

Bryan Cleveland

Assistant Solicitor General

OKLAHOMA ATTORNEY GENERAL’S OFFICE
313 NE 21% St.

Oklahoma City, OK 73105

Counsel for the State of Oklahoma
and Gov. Kevin Stitt
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