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QUESTION PRESENTED
This case concerns the scope of a school district’s ability to hire
public school teachers. Section 22-63-203.5, C.R.S., allows for the transfer
of a teacher’s nonprobationary status when changing jobs. Although the
statute does not make portability absolute or inalienable and despite
binding precedent from this Court, the Court of Appeals held in a
published decision that a school district cannot ask a teacher to waive
portability or offer probationary employment. To remedy this unjustified
and erroneous expansion of the portability statute’s plain language, the
Poudre School District R-1 and its Board of Education (collectively,
“PSD”) present the following question for certiorari review:
Whether a school district is prohibited from asking
or requiring a teacher who  earned
nonprobationary status in another district to
waive portability of that status.
For the reasons discussed below, PSD asks that this Court issue a writ of
certiorari and answer the question in the negative.

School districts cannot be compelled to hire only experienced

teachers. Contrary to the Court of Appeals’ claim of a narrow holding, its
1



decision sweeps far and wide and would push districts to not consider the
candidacy of any applicants with nonprobationary status. Being able to
reach mutually agreed upon terms and conditions of employment with
teaching candidates is a constitutional imperative, and state law plainly
allows districts to ask or even require applicants for teaching positions to
waive portability of their nonprobationary status, offer probationary
status employment to teachers who have earned nonprobationary status
in another district, or require a waiver of portability as a condition of
accepting that employment. The Court of Appeals’ unsound and
impactful decision must be corrected.
JURISDICTION AND TIMELINESS

PSD invokes this Court’s jurisdiction pursuant to C.A.R. 49(a).
Under C.A.R. 52(b)(3), this Petition i1s timely. The Court of Appeals
1ssued its published opinion in this case on February 13, 2020. No party
sought rehearing. On its own motion, the Court of Appeals issued a
modified opinion on March 12, 2020. Patricia Stanczyk v. Poudre Sch.
Dist. R-1, No. 18CA2345 (Appendix).
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STATEMENT OF THE CASE AND THE FACTS

Stanczyk worked for the Thompson School District (“TSD”) from
1995 through the 2015-16 school year. R. CF, pp. 453, 636. During that
time, she obtained nonprobationary status. Id. at 378, 636.

On May 23, 2016, Stanczyk applied for a probationary teaching
position with PSD through its online application portal. Id. at 360, 636.
When she submitted her application, Stanczyk certified she had
voluntarily decided to waive her right to seek a transfer of her
nonprobationary status. Id. at 302—-03, 412, 646. While this language is
embedded in the application, PSD does not require applicants to waive
portability, and Human Resources staff can accept applications without
a waiver. Id. at 322—-23, 391.

PSD ultimately offered, and Stanczyk accepted, a job as a
probationary teacher for the 2016—17 school year. Id. at 366, 646. She
then resigned her nonprobationary position in TSD. Id. at 295-96.
Stanczyk had no concern about leaving that job security for a

probationary position because she was confident it would not matter, and
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she felt she would have a greater growth opportunity in PSD. Id. at 305—
06. She signed a “Probationary Teacher Employment Contract,” in which
she expressly agreed she was voluntarily waiving any right under section
22-63-203.5 to assert portability of her nonprobationary status. Id. at
304-05, 458-59, 636. Stanczyk unequivocally testified that no one
required her to accept a probationary position in PSD, and no one
compelled her to waive portability. Id. at 302—05, 648.

Nearly eight months later in April 2017, Stanczyk requested
nonprobationary portability. Id. at 323, 637, 647. She had just been
notified the District intended to non-renew her employment, id. at 314—
15, and PEA suggested nonprobationary portability as a way for
Stanczyk to try to keep her job, id. at 308. The District, however, denied
Stanczyk’s request. Id. at 398, 637. Stanczyk is the only employee in PSD
who requested nonprobationary portability. Id. at 323.

Stanczyk and PEA filed suit, asserting six separate causes of action.
Among their claims, they sought declaratory judgments that the refusal

to grant Stanczyk nonprobationary status violated section 22-63-203.5,
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id. at 11-12, and the alleged practice of requiring waivers was preempted
by state law, id. at 13. Following discovery, both sides moved for
summary judgment.

The district court granted summary judgment in favor of PSD on
all of Stanczyk and PEA’s claims and denied their cross motion for
summary judgment. Id. at 653. The district court found that because
Stanczyk validly waived her right to request nonprobationary portability
from PSD, she did not have the right under section 22-63-203.5 to submit
a request for nonprobationary portability eight months later. Id. The
district court further found that local school boards have the right under
section 22-63-203.5 to require teachers to waive any right to request
nonprobationary portability as a condition of applying to work with a
school district. Id.

On direct appeal, Stanczyk and PEA argued waivers of
nonprobationary portability may not be compelled. The Court of Appeals
reframed the question to “whether a school district may restrict a

teacher’s ability to exercise the right of nonprobationary portability . . .
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[by] requir[ing] the teacher to relinquish the right to nonprobationary
portability as a condition of employment.” Stanczyk, slip op. at 1, 3.

Although it disclaimed any decision as to whether portability can
ever be waived, the Court of Appeals nonetheless held PSD’s online
application and probationary employment contract—which it
characterized as “the Restrictions”™—violated section 22-63-203.5. Id. at
28, 99 54-55 & 34, 9 69. Reading the statute as a major change in the
law to create both an individual “right” to transfer nonprobationary
status, id. at 30-31, 9 569-60, and a state “mandate” on local districts to
grant it, id. at 35, § 70, the Court of Appeals rejected any contention that
PSD retains the “power to hire only those teachers who surrendered their
right to nonprobationary portability,” id. at 32, § 64.

Based on that holding, the Court of Appeals reversed the district
court and granted summary judgment to PEA and, in part, Stanczyk. See
generally id. at 37-39. Finding a factual dispute the district court did not
reach regarding the adequacy of the performance documentation

Stanczyk submitted with her portability request, the Court of Appeals
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remanded for a trial on the merits. Id. at 3839, 9 76-77 & 44-45.
STANDARD OF REVIEW AND PRESERVATION

Interpretation of statutes and determination of their
constitutionality are subject to de novo review. E.g., Sch. Dist. No. 1 in
City & Cty. of Denver v. Masters, 413 P.3d 723, 728 (Colo. 2018). The
1ssues raised in this Petition were preserved in both the district court and
the Court of Appeals. See generally R. CF., pp. 496-523, 572—-95, 619-34;
Pet’rs’ Answer Br., No. 2018CA2345.

REASONS FOR GRANTING THE WRIT

The Court of Appeals misread section 22-63-203.5 to create a right
and mandate of nonprobationary portability that neither a teacher nor a
school district can escape. That isn’t what the statute says or a result the
legislature intended. Moreover, such a construction would significantly
diminish local districts’ constitutional guarantee of local control by fully
usurping the power to offer employment on negotiated terms and
conditions. Finally, PSD’s online application and offer of probationary

employment did not compel waivers of portability.
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I. State Law Does Not Prohibit a School District from
Seeking a Waiver of Nonprobationary Portability.

For all its sweeping conclusions, the Court of Appeals devoted less
than a page to interpreting section 22-63-203.5. Stanczyk, slip op. at 30—
31, 99 59-61. Unpacking where the Court of Appeals went wrong starts
with the legislature’s plain language. See, e.g., Shelter Mut. Ins. Co. v.
Mid-Century Ins. Co., 246 P.3d 651, 660 (Colo. 2011). Section 22-63-203.5
provides that:
a nonprobationary teacher . .. who 1s employed by
a school district and is subsequently hired by a
different school district may provide to the hiring
school district evidence of his or her student
academic growth data and performance
evaluations for the prior two years for the
purposes of retaining nonprobationary status.
(emphasis added).
The inescapable takeaway from the permissive use of the word
“may” 1s that portability is neither automatic nor absolute. A transfer of

nonprobationary status is clearly conditioned on a teacher’s decision in

the first instance to request it. See, e.g., Yellow Jacket Water Conservancy



Dist. v. Livingston, 318 P.3d 454, 457 (Colo. 2013) (reciting well-
established plain meaning rule); see also St. Vrain Valley Sch. Dist. RE-
1J v. AR.L., 325 P.3d 1014, 1022 (Colo. 2014) (emphasizing no words
should be “rendered superfluous”); Dep’t of Transp. v. Stapleton, 97 P.3d
938, 943 (Colo. 2004) (“presum[ing] that the General Assembly . . .
intends that meaning should be given to each word”). A teacher who
never requests portability has no claim to it. Cf. Hinojos-Mendoza v.
People, 169 P.3d 662, 668—70 (Colo. 2007) (holding criminal defendant’s
failure to timely request in-person testimony of lab technician effectively
waived constitutional right to confront adverse witnesses). All the more
so, a teacher may decide to accept probationary status by not requesting
portability.

From this language, the Court of Appeals somehow leaped to
conclude a teacher’s discretion to seek or not seek portability means a
school district may have no involvement in that decision. Yet, doing so
violated this Court’s directive that state teacher employment statutes,

which are in derogation of the common law, be “strictly construed” in
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favor of a school district. Tlyler v. Sch. Dist. No. 1, 493 P.2d 22, 23 (Colo.
1972) (applying rule to Teacher Employment, Dismissal, and Tenure Act
of 1967) (citing Marzec v. Fremont Cty. Sch. Dist. No. 2, 349 P.2d 699, 701
(Colo. 1960)).

Just as important, therefore, is what the legislature did not say.
See, e.g., Sooper Credit Union v. Sholar Grp. Architects, P.C., 113 P.3d
768, 772 (Colo. 2005) (“[W]e will not read in such a requirement that the
General Assembly plainly chose not to include.”). As the district court
correctly concluded, section 22-63-203.5 does not say a district cannot ask
or require an applicant to waive portability. R. CF, pp. 650-52. And it
does not preclude a district from offering employment on probationary
status with a probationary contract.

In other statutes, the legislature clearly indicates when some
legally protected or cognizable interest cannot be waived. E.g., § 8-4-121,
C.R.S. (expressly disallowing waiver of employee’s rights under Colorado
Wage Act); § 38-12-103(7), C.R.S. (“Any provision, whether oral or

written, in or pertaining to a rental agreement whereby any provision of
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this section for the benefit of a tenant or members of his household is
waived shall be deemed to be against public policy and shall be void.”);
see also Vallagio v. Metro. Homes, Inc., 395 P.3d 788, 796 (Colo. 2017)
(concluding absence of non-waiver provision was not oversight). With no
such language in section 22-63-203.5, it must be presumed that school
districts can seek a waiver of nonprobationary portability.?

As the district court correctly recognized, R. CF, p. 651, “it is well
established that, in the absence of an express statutory provision barring
waiver or countervailing public policy, parties may enter into contracts
abrogating or limiting statutory provisions which confer a right or
benefit.” Francam Bldg. Corp. v. Fail, 646 P.2d 345, 348 (Colo. 1982)
(emphasis added); see also N.Y. Life Ins. Co. v. West, 82 P.2d 754, 756
(Colo. 1938) (declaring that statutes limiting “the general right of

contract . . . are strictly construed,” and “[i]n case of doubt they are

1 Teacher employment statutes from other states illustrate how some
legislatures have chosen stricter restrictions on portability. Michigan, for
example, limits a school district to subjecting a transferring tenure
teacher to no more than two years of probation. Mich. Comp. Laws §
38.92.
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resolved in favor of the right” to contract). This is because “the right of
private contract is no small part of the liberty of the citizen, and that the
usual and most important function of courts of justice is rather to
maintain and enforce contracts, than to enable parties thereto to escape
from their obligation.” Francam Bldg., 646 P.2d at 349 (quoting
Baltimore & Ohio S.W. Ry. v. Voight, 176 U.S. 498, 505 (1900)). The Court
of Appeals did not even acknowledge this binding rule of construction or
any examples of a statute expressly prohibiting waiver, which PSD
presented.

II. The Portability Statute Was Not Intended to Hamstring
School Districts’ Hiring Authority.

To nonetheless read such a restriction into section 22-63-203.5, the
Court of Appeals presumed the legislature enacted portability to shift
power from districts to teachers. Yet, “[w]hen the meaning of a statute is
clear based on a plain reading of the language, [courts] do not consult
legislative history.” Smith v. Exec. Custom Homes, Inc., 230 P.3d 1186,

1190 (Colo. 2010) (citing cases).
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Even so, the Court of Appeals did not even consult the legislative
history, and it was simply wrong that before section 22-63-203.5’s
passage, “[tlhe decision whether the teacher would receive
nonprobationary status in the hiring school district exclusively belonged
to the hiring school district.” Stanczyk, slip op. at 33, 9 66. To the
contrary, state law long required “three full years of teaching followed by
re-employment thereafter” to acquire tenure (subsequently replaced by
nonprobationary status), and as this Court held, that requirement
“[could] not be shortened or waived.” Marzec, 349 at 701 (emphasis
added), recognized as superseded by statute on other grounds in Johnson
v. Sch. Dist. No. 1 in Cty. of Denver, 413 P.3d 711, 713—14 (Colo. 2018)
and Masters, 413 P.3d at 729.2

In short, the imbalance imagined by the Court of Appeals was a
problem of its own making that could not have been solved by its strained

reading of section 22-63-203.5. Neither teachers nor districts could avoid

2'This rule 1s common in the United States. See generally 16B McQuillan
Mun. Corp. § 46:57 (3d. ed.); 78 C.J.S. Schs. & Sch. Dists. § 354.
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the statutory requirement of the Marzec-era that nonprobationary status
had to be earned, everywhere. Upon the correct background, the
portability statute can be seen for what it is and nothing more—an
opening of the job market that allows new opportunities for both teachers
and districts to form mutually beneficial employment contracts. With a
legal basis for portability, teachers and districts were given the freedom
to explore a meeting of the minds on nonprobationary status.

Teacher employment laws, “like all statutes, reflect a balance of
interests.” Fleice v. Chualar Union Elementary Sch. Dist., 254 Cal. Rptr.
54, 57 (Cal. App. 1988) (holding school district could not waive or shorten
statutory two-year probation period). The Court of Appeals was wrong to
construe the portability statute as a one-sided boon to teachers. As a
legislative sponsor of the portability statute explained, teachers could
benefit from not having to “re-earn” nonprobationary status if they did
not want to, and “we think in particular rural districts will find this quite
appealing who have trouble attracting experienced teachers often.”

Transcript of Audio Tape: Hearing on SB10-191 Before the House Comm.
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on Educ., 67th Gen. Ass., 2d Reg. Sess. (Colo. May 6, 2010). In addition,
the public “school system is established not to provide jobs for teachers,
but rather to educate the young.” Fleice, 254 Cal. Rptr. at 57; accord
Blaine v. Moffat County Sch. Dist. Re No. 1, 748 P.2d 1280, 1286 (Colo.
1988). The Court of Appeals may believe nonprobationary teachers are
always best, but that was not the plainly stated judgment of those
actually charged with making law.

III. Compelling a School District to Only Hire

Nonprobationary Teachers Would Unconstitutionally
Limit Hiring Authority.

The Colorado Constitution guarantees school districts “control over
mstruction.” Art. IX, Sec. 15. This local control is based on an “undeniable
constitutional authority” that “inherently” includes “teacher employment
decisions.” Bd. of Educ. of Sch. Dist. No. 1 v. Booth, 984 P.2d 639, 646,
649 (Colo. 1999). The Court of Appeals summarily dismissed any
constitutional concern, noting merely that “[IJocal control does not permit

a school district to ignore a statewide statutory mandate without

obtaining an exemption from the State Board of Education.” Stanczyk,
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slip op. at 36, § 73. That conclusion completely misunderstands this
Court’s clear precedent directing an accommodation of competing state
and local authority over education.

Even “general statutory or judicial constraints . . . must not have
the effect of usurping the local board’s decision-making authority or its
ability to implement, guide, or manage the education programs for which
it 1s ultimately responsible.” Booth, 984 P.2d at 649. As a matter of sound
statutory construction, this Court has an “obligation” to avoid such
“constitutional deficiencies.” Catholic Health Initiatives Colo. v. City of
Pueblo, Dep't. of Fin., 207 P.3d 812, 822 (Colo. 2009) (quoting Adams Cty.
Sch. Dist. No. 50 v. Heimer, 919 P.2d 786, 792 (Colo. 1996)); see also
Owens v. Colo. Congr. Parents, Teachers & Students, 92 P.3d 933, 940
(Colo. 2004) (explaining the Supreme Court has “scrupulously honored
the framer’s preference . . . for local control”).

Here, properly construing section 22-63-203.5 to confer school
districts the authority to grant portability requests would be compatible

with local control. Holding portability to be practically inalienable as the
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Court of Appeals did fully usurps district power to offer employment on
the terms and conditions it deems appropriate, which may or may not
include nonprobationary status. It also denies districts their inherent
right to meaningfully evaluate teachers, wrongly assuming evaluation
rubrics and performance standards are the same from district to district
throughout the state. See 1 CCR 301-87, §§ 3.01-02 (setting minimum
standards of effectiveness, which school districts may meet or exceed).
Allowed to stand, the opinion below would strongly encourage (if not
force) districts to categorize applicants based on their experience and
decline to consider the candidacy of those with nonprobationary status.
As underscored by this Court’s numerous teacher employment cases, the
authority to select the best available teaching candidate under local
effectiveness standards lies at the heart of a district’s control over

mstruction. See Booth, 984 P.2d at 649.
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IV. PSD’s Online Application and Offer of Probationary
Employment Did Not Compel Anyone to Waive
Portability.

Further undermining the Court of Appeals’ holding was its
mischaracterization of PSD’s hiring practices as coercive. Throughout
this case, PSD has consistently disputed any notion that it “require[d]
teachers to relinquish the right to nonprobationary portability as a
condition of employment.” Stanczyk, slip op. at 31, §J 64. The Court of
Appeals purported to dodge the validity of any portability waiver, but its
preoccupation with the possibility of pressure i1s evident in its rhetorical
use of similar words like “surrendered” to describe the decisions of
nonprobationary teachers, id., as if they were robbed of their status and
forced to take a job in PSD against their will. Such exaggeration is belied
by the record on appeal.

Stanczyk is the only employee who has ever indicated any desire for
nonprobationary portability. R. CF, p. 323. She testified that no one in

the District forced her to apply for a job in PSD, accept a position on

probationary status, or sign a probationary employment contract that
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expressly waived portability. Id. at 302—05. At the time, Stanczyk knew
she could request portability, but she had no concerns about taking the
position on probationary status because she did not think it was going to
be an issue and was excited about the growth opportunity. Id. at 305-06.
Nor has there been any genuine dispute that the District does not have a
so-called practice of requiring job applicants to waive portability of their
nonprobationary status. Id. at 322—23, 391.

Of course, transforming a request into a requirement does not
change the analysis. This is not, as the Court of Appeals concluded, a
question of voiding state law or creating some exemption from it. There
1s no functional difference between a nonprobationary teacher who
applies for and accepts a probationary position without ever asking for
portability, and one who agrees to affirmatively waive portability as a
condition of applying for a probationary position. By not prohibiting a
teacher from waiving portability, section 22-63-203.5 necessarily also

allows a school district to request—or require—a teacher to do so.
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Even a so-called Hobson’s choice may be made knowingly,
voluntarily, and intelligently. This Court recognized as much in
University of Colorado v. Derdeyn, when it concluded scholarship athletes
could be forced to consent to “random, suspicionless drug testing” if they
had notice of the requirement “at a time when they ha[d] a meaningful
opportunity to apply for admission to another educational institution.”
863 P.2d 929, 949 (Colo. 1993); accord Riverside Cty. v. Superior Ct., 42
P.3d 1034, 1042—43 (Cal. 2002) (upholding police officer’s waiver of right
to view adverse comments in personnel file in connection with transfer to
probationary position in another agency, despite statute prohibiting
waiver, because officer was experienced and “knew or should have known
of the consequences”). Had the Court of Appeals followed this authority,
which PSD cited, it would not have been able to disregard Stanczyk’s
valid waiver and disallow PSD’s hiring practices.

CONCLUSION

The Court of Appeals erroneously and unconstitutionally expanded

the legislature’s plainly stated intent in section 22-63-203.5. Had the
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legislature wanted to prohibit waivers of nonprobationary portability, it
would have said so, just as it has in numerous other statutes. Left to
stand, the Court of Appeals’ far-reaching decision will have a profound
impact on school districts and the teaching market. School districts will
be prohibited from even asking a job applicant to waive portability, let
alone offer employment on probationary status. Such restrictions
effectively narrow the candidate pool and substantially infringe districts’
constitutional guarantee of control over instruction, which must include
a meaningful opportunity to determine the best candidates for a
classroom teaching position. PSD therefore respectfully requests that
this Court issue a writ of certiorari, restore the legislature’s policy
judgment, and allow school districts and teachers to reach mutually

agreed upon terms and conditions of employment.

Submitted this 26th day of March, 2020.

SEMPLE, FARRINGTON, EVERALL & CASE, P.C.

By: s/ Jonathan P. Fero
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The summaries of the Colorado Court of Appeals published opinions

constitute no part of the opinion of the division but h%@%ﬁgg%@io

the division for the convenience of the reader. The summaries may not be

cited or relied upon as they are not the official language of the division.
Any discrepancy between the language in the summary and in the opinion
should be resolved in favor of the language in the opinion.

SUMMARY
February 13, 2020

2020C0OA27M

No. 18CA2345, Stanczyk v. Poudre School Dist R-1 —
Education — Teacher Employment, Compensation, and
Dismissal — Nonprobationary Portability

A division of the court of appeals considers whether a school
district may restrict a teacher’s right under section 22-63-203.5,
C.R.S. 2019, to transfer his or her nonprobationary status from one
school district to another, known as nonprobationary portability.
The division concludes that a school district may not impose
unreasonable restrictions on a teacher’s exercise of the right to
nonprobationary portability. If a teacher complies with the
statutory requirements for nonprobationary portability, the hiring
school district must grant the teacher nonprobationary status. In
this case, the defendants’ restrictions on a teacher’s right to
exercise the right to nonprobationary portability were unreasonable
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because they allowed defendants to decide unilaterally whether the
teacher could obtain nonprobationary status.

Because the defendants unreasonably restricted the teacher’s
ability to exercise the statutory right to nonprobationary portability,
the district court erred in awarding summary judgment in favor of
the defendants. The division holds that the plaintiffs are entitled to
summary judgment on their claim that the defendants’ restrictions
violated the teacher’s right to nonprobationary portability and

remands for further proceedings on the plaintiffs’ remaining claims.
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OPINION is modified as follows:
Added 933 on page 18
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AND CASE REMANDED WITH DIRECTIONS
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71 In 2010, the Colorado General Assembly enacted sweeping
changes to the state’s teacher evaluation and compensation system
that, for the first time, tied a teacher’s nonprobationary status to
his or her performance. As with the prior concept of tenure, a
teacher who achieves nonprobationary status receives job
protections not available to other teachers, including protection
against unreasonable dismissal and hearing rights.

712 The General Assembly further provided that a
nonprobationary teacher has the right to transfer his or her
nonprobationary status from one school district to another by
submitting specified evidence of his or her effectiveness as an
educator. This statutory right is known as nonprobationary
portability.

13 In this case, we consider the narrow question whether a school
district may restrict a teacher’s ability to exercise the right of
nonprobationary portability through use of a job application and
form employment contract that require the teacher to relinquish the
right to nonprobationary portability as a condition of employment.
(We refer to such a job application and employment agreement as

the Restrictions.)
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14 Plaintiffs, Patricia Stanczyk and Poudre Education Association
(Association), allege that defendants, Poudre School District R-1
and Poudre School District R-1 Board of Education (the Poudre
Defendants), unlawfully stymied Stanczyk’s and similarly situated
teachers’ exercise of their right to nonprobationary portability
through use of the Restrictions. The Poudre Defendants deny that
their application form and form employment agreement are
unlawful. In the alternative, they assert that, under their
prerogative of local control, school districts may disregard the
statutory mandate of nonprobationary portability.

15 We affirm in part and reverse in part:

o We affirm the district court’s award of summary
judgment to the Poudre Defendants on Stanczyk and the
Association’s claim for violation of article XI, section 2 of
the Colorado Constitution.

o We affirm the district court’s award of summary
judgment to the Poudre Defendants on Stanczyk’s claims
for breach of statutory contract, violation of due process

rights, and mandamus relief.
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We reverse the district court’s award of summary
judgment to the Poudre Defendants on Stanczyk and the
Association’s claims for declaratory judgment.

We hold that the Association is entitled to summary
judgment on both the declaratory judgment claims
because the Poudre Defendants’ use of the Restrictions is
unlawful and, under the nonprobationary portability
statute, the Poudre Defendants must provide a qualifying
teacher with nonprobationary status upon the teacher’s
compliance with the statutory requirements for
nonprobationary portability.

We hold that Stanczyk is entitled to summary judgment
on the claim that the Poudre Defendants’ use of the
Restrictions unlawfully deprived her of the right to
nonprobationary portability, but that disputed issues of
material fact preclude the entry of summary judgment to
any party on the claim for a declaratory judgment that
she is entitled to nonprobationary status.

We remand for further proceedings consistent with this

opinion.
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16 First, we discuss the history of the statute granting teachers
the right to nonprobationary portability. Second, we summarize the
factual and procedural background of the case. Third, we
determine whether Stanczyk and the Association have standing to
assert the claims they pleaded against the Poudre Defendants.
Fourth, we explain the standard of review applicable to this case.
Fifth, we consider the district court’s grant of summary judgment to
the Poudre Defendants on the Association and Stanczyk’s claims for
declaratory judgment. Sixth, we consider the Association and
Stanczyk’s remaining claims.

L. The History of the Nonprobationary Portability Statute
A. Nonprobationary Status Replaced Tenure in Colorado

q7 Before 1990, a teacher received tenure if he or she was
continuously employed in the same school district for three
academic years. § 22-63-112(1), C.R.S. 1989. Once tenured, a
teacher could be dismissed only for certain, enumerated reasons
relating to cause. § 22-63-116, C.R.S. 1989. Thus, with limited
exceptions, a tenured teacher was “entitled to a position of
employment as a teacher.” § 22-63-115, C.R.S. 1989; see Johnson

v. Sch. Dist. No. 1, 2018 CO 17, 9 3,413 P.3d 711, 713.
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18 In 1990, the Teacher Employment, Compensation, and
Dismissal Act (TECDA) eliminated all substantive references to
tenure from Colorado’s education statutes. Ch. 150, sec. 1,

8§ 22-63-101 to -403, 1990 Colo. Sess. Laws 1117-28; see Johnson,
94,413 P.3d at 713-14. “TECDA instead created a distinction
between nonprobationary and probationary teachers, defining the
latter as ‘a teacher who has not completed three full years of
continuous employment with the employing school district and who
has not been reemployed for the fourth year.” Sch. Dist. No. 1 v.
Masters, 2018 CO 18, | 6, 413 P.3d 723, 726 (quoting

§ 22-63-103(7), C.R.S. 1990).

79 Nonprobationary teachers retained certain of the protections
afforded to tenured teachers under prior law. Seeid. at § 7, 413
P.3d at 726. Sections of TECDA still in force today provide that
nonprobationary teachers can be dismissed only for enumerated
reasons. § 22-63-301, C.R.S. 2019; see § 22-63-302, C.R.S. 2019.
Additionally, before termination of their employment,
nonprobationary teachers are entitled to receive notice and an
opportunity to be heard by a neutral hearing officer. § 22-63-302;

see § 22-63-202(2)(c.5)(II)(B), C.R.S. 2019.
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B. SB 191 Tied Nonprobationary Status to Performance

110 In 2010, Senate Bill 10-191 (SB 191) changed the way
Colorado teachers are evaluated and receive nonprobationary
status. Ch. 241, sec. 10, § 22-63-103, 2010 Colo. Sess. Laws 1070.
SB 191 rests on the belief that a “system to evaluate the
effectiveness of licensed personnel is crucial to improving the
quality of education in this state” and that “such a system [should]
be applicable to all licensed personnel in the school districts and
boards . . . throughout the state.” § 22-9-102(1)(a), C.R.S. 2019.

T11 SB 191 created a uniform, statewide framework for evaluating
teachers, provided for development of statewide criteria to measure
teacher effectiveness, mandated annual teacher evaluations, and
required that fifty percent of a teacher’s evaluation score be based
on student academic growth. Ch. 241, sec. 5, § 22-9-105.5, 2010
Colo. Sess. Laws 1056-61.

912  As part of this framework, the General Assembly linked
nonprobationary status to teacher performance.

§ 22-9-102(1)(a)(V). To attain nonprobationary status, a teacher

must demonstrate three years of effectiveness, measured by the
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statewide standards established in SB 191.
§§ 22-9-105.5(3)(d), -63-103(7), -63-203(1)(b), C.R.S. 20109.
C. SB 191 Established Nonprobationary Portability
913  SB 191 granted teachers who had attained nonprobationary

status the right to transfer that status from one district to another.
§ 22-63-203.5, C.R.S. 2019. Section 22-63-203.5 provides that a
nonprobationary teacher

who is employed by a school district and is

subsequently hired by a different school

district may provide to the hiring school

district evidence of his or her student

academic growth data and performance

evaluations for the prior two years for the
purposes of retaining nonprobationary status.

Id. (We refer to such evidence and evaluations as Required
Documentation.) Importantly, the statute says that “[i]f, upon
providing such data, the nonprobationary teacher can show two
consecutive performance evaluations with effectiveness ratings in
good standing, he or she shall be granted nonprobationary status in
the hiring school district.” Id. (emphasis added). Before the
General Assembly enacted section 22-63-203.5, school districts had
the sole discretion whether to grant nonprobationary status to a

nonprobationary teacher who relocated from another school district.
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D. School Districts Can Obtain Exemptions from Certain of the
Statewide Mandates in the Education Statutes

114 School districts, the State Board of Education, and the
General Assembly have different and distinct roles in overseeing the
education of Colorado’s children. Under the Colorado Constitution,
school districts have the authority to control “instruction in [their]
public schools,” Colo. Const. art. IX, § 15, while the State Board of
Education possesses general supervisory power over Colorado’s
public schools, Colo. Const. art. IX, § 1(1). The General Assembly is
charged with “provid[ing| for the establishment and maintenance of
a thorough and uniform system of free public schools throughout
the state” (the Thorough and Uniform Clause). Colo. Const. art. IX,
§ 2.

115 In keeping with these differing roles, school districts may seek
an exemption from the State Board of Education from most, but not
all, of the statewide mandates set forth in title 22 of the Colorado
Revised Statutes. § 22-2-117, C.R.S. 2019. (The mandates for
which a school district may not obtain an exemption are listed in
subsections (1)(b) and (1.5) of section 22-2-117. Nonprobationary

portability is not one of them.)
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916  To obtain an exemption from a statewide mandate, a school
district must obtain stakeholder support and provide public notice,
§ 22-2-117(1)(d), (2), and must satisfy the State Board of Education
that the exemption “would enhance educational opportunity and
quality within the school district and that the costs to the school
district of complying with the requirements for which the waiver is
requested significantly limit educational opportunity within the
school district.” § 22-2-117(1)(a).

[I. Background

A. Underlying Facts

917  Stanczyk, a licensed teacher, worked in the Thompson School
District from 1995 through the 2015-16 school year. She attained
nonprobationary status in that district in the 1998-99 school year.

918  During her last year at the Thompson School District,
Stanczyk applied for several positions with the Poudre School
District (School District). Because the School District did not
accept paper applications, Stanczyk applied for the positions
though the School District’s online application system, known as

AppliTrack. Before Stanczyk could submit her completed
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application through AppliTrack, she was required to confirm her

agreement with the following statement:
Any offers of employment extended by [School
District] to me are conditioned on signing a
probationary teacher contract and not
asserting the portability of nonprobationary
status I have acquired in another school
district, if any.

119  Following this language, Stanczyk had to click a box
acknowledging “I agree” that “I have read, understand, and agree to
all the terms above.” The AppliTrack form did not provide an “I
disagree” option. Stanczyk clicked the “I agree” box and submitted
her application. The School District’s website did not include an
explanation of how an applicant could avoid clicking “I agree” or a
statement of its policy on nonprobationary portability.

920  The School District offered Stanczyk a probationary teaching
position. Before signing her employment contract for that position,
Stanczyk visited the School District’s human resources office and
asked whether the School District permitted nonprobationary
portability. A person whose name and title do not appear in the

record allegedly conferred with a coworker and responded to

Stanczyk, “we don’t do that here.”
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921 Victoria Thompson, the School District’s Human Resources
Director, however, asserted in an affidavit submitted in support of
the Poudre Defendants’ motion for summary judgment that the
School District “does not require applicants for teaching positions to
waive nonprobationary portability.” (We refer to Victoria Thompson
as “Ms. Thompson,” rather than as “Thompson,” to distinguish the
references to her from the references to the Thompson School
District.) Ms. Thompson said that the School District’s human
resources office can “allow the teacher to submit the application
without agreeing to the waiver provision.”

122  After Stanczyk visited the human resources office, she signed
a contract with the School District for a probationary position. The
contract said that Stanczyk would be “employed as a probationary
teacher under C.R.S. § 22-63-203” and that she had “voluntarily
waived [her]| right under C.R.S. § 22-63-203.5 to assert the
portability of [her] nonprobationary status.” Additionally, the
contract specified that it was “voidable at the option of the [Poudre
School District R-1] Board of Education” if Stanczyk asserted “the
portability of [her] nonprobationary status acquired in another

school district.”
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923 At the conclusion of the academic year, a supervisor told
Stanczyk that her contract with the School District would not be
renewed. A week later, Stanczyk informed Ms. Thompson by email
that she wished to exercise her right to nonprobationary portability,
specifically referencing section 22-63-203.5. Stanczyk attached to
the email her evaluations from the Thompson School District for the
2014-15 and 2015-16 school years, in which she had received
ratings of “Highly Effective” and “Effective,” respectively. Ms.
Thompson denied Stanczyk’s request to transfer her
nonprobationary status to the School District.

124  Ms. Thompson testified during her deposition that Stanczyk’s

2

request was “very incomplete.” Ms. Thompson did not
contemporaneously tell Stanczyk, however, that the School District
did not believe Stanczyk had submitted the Required
Documentation. While Ms. Thompson also said that Stanczyk had
waited too long to request portability, Ms. Thompson testified that
she did not feel comfortable specifying the School District’s deadline
to request nonprobationary portability.

125  Several days after Ms. Thompson denied Stanczyk’s request to

exercise her right to nonprobationary portability, the Poudre School

12
APPENDIX
to PSD's Petition for Writ of Certiorari



District R-1 Board of Education confirmed that Stanczyk’s contract
would not be renewed. Because the Poudre Defendants considered
Stanczyk to be a probationary teacher, they did not follow the
statutory procedure for terminating a nonprobationary teacher,
which would have afforded her notice and an opportunity to be
heard by a neutral hearing officer. § 22-63-302.

B. Procedural History

926  When her contract was not renewed, Stanczyk and the
Association, of which Stanczyk is a member, filed suit against the
Poudre Defendants. Stanczyk and the Association pleaded six
claims for relief seeking:

(1) a declaratory judgment that the Poudre Defendants must
grant nonprobationary status to Stanczyk and similarly
situated teachers who provide the Required
Documentation (First Claim for Declaratory Judgment);

(2) a declaratory judgment that the Poudre Defendants’ use
of the Restrictions violates Colorado law and is contrary
to public policy (Second Claim for Declaratory

Judgment);
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(3) mandamus relief (if other relief is not available) to compel
the Poudre Defendants to grant nonprobationary status
to Stanczyk and similarly situated teachers who provide
the Required Documentation;

(4) a determination that section 22-63-203.5 creates a
statutory contract between the School District and its
teachers, and that the School District breached such
contract with Stanczyk and similarly situated teachers;

(5) a determination that the Poudre Defendants deprived
Stanczyk and similarly situated teachers of a property
interest in continued employment without due process of
law, in violation of the Colorado Constitution; and

(6) a determination that the Poudre Defendants’ use of the
Restrictions violates the guarantee of a “thorough and
uniform system of free public schools” set forth in the
Thorough and Uniform Clause and is therefore
preempted by section 22-63-203.5.

927  The parties cross-moved for summary judgment.
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128  As relevant to this appeal, the Poudre Defendants contend
they were entitled to summary judgment because:

(1) Stanczyk and the Association lack standing;

(2) Stanczyk waived her right to nonprobationary portability
or, in the alternative, Stanczyk’s request for
nonprobationary portability was untimely and she did
not provide the Poudre Defendants with the Required
Documentation;

(3) the Poudre Defendants cannot be compelled to make the
discretionary decision whether Stanczyk submitted the
Required Documentation;

(4) because section 22-63-203.5 creates a statutory right,
and not a constitutional right, the Poudre Defendants
could not have denied Stanczyk due process rights; and

(5) section 22-63-203.5 does not create a statutory contract
or a property interest.

129  Stanczyk and the Association argued they were entitled to
summary judgment on their claims for declaratory relief because
there is no factual dispute that the Poudre Defendants unlawfully

deprive teachers of their right to nonprobationary portability, in
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violation of section 22-63-203.5. They also contended that the word
“shall” in section 22-63-203.5 creates a statutory contract between
the School District and the nonprobationary teachers it hires.
Similarly, they argued that nonprobationary status is a property
right and that the Poudre Defendants unconstitutionally deprived
Stanczyk and similarly situated teachers of such property right
without due process of law. Finally, they asserted that if no other
relief is granted, they are entitled to mandamus relief because the
Poudre Defendants had a duty under section 22-63-203.5 to
provide nonprobationary status to Stanczyk and similarly situated
teachers.

930  The district court granted summary judgment to the Poudre
Defendants. The court determined:

(1) Stanczyk had standing to bring all six of her claims and
the Association had associational standing to join in
Stanczyk’s two declaratory judgment claims and her
claim that the Poudre Defendants’ use of the Restrictions

violates the Thorough and Uniform Clause;
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school districts may require teachers to relinquish their
right to nonprobationary portability as a condition of
employment;

Stanczyk waived her right to nonprobationary portability
by signing the School District’s form employment
agreement,;

because Stanczyk waived that right, the Poudre
Defendants were not required to grant her
nonprobationary status;

the Poudre Defendants’ use of the Restrictions did not
violate section 22-63-203.5 because local school boards
have general authority over teacher employment
decisions;

Stanczyk could not succeed on her claims for breach of
contract and violation of her due process rights because
section 22-63-203.5 “does not create a contract with
teachers by operation of law and teachers do not have a
property interest in nonprobationary portability”; and
Stanczyk and the Association “did not provide any

evidence that requiring teachers to waive their right to
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request nonprobationary portability has any effect” on
whether the state’s public school system is “thorough
and uniform,” and therefore they could not succeed on
their claim arising under the Thorough and Uniform
Clause.

131 On appeal, Stanczyk and the Association again argue that the
Poudre Defendants’ use of the Restrictions violates the statewide
mandate codified in section 22-63-203.5.

9132  The Poudre Defendants deny that their use of the Restrictions
is unlawful and assert that the district court correctly awarded
them summary judgment on Stanczyk’s claims because she waived
the right to nonprobationary portability. They also argue that
Stanczyk and the Association lack standing.

[II. The District Court Correctly Decided the Standing Issue

133  Before we address the district court’s ruling on the merits, we
must consider the Poudre Defendants’ argument that Stanczyk and
the Association lack standing to bring their claims. Barber v. Ritter,
196 P.3d 238, 245 (Colo. 2008) (“Standing is a threshold issue that
must be satisfied in order for a court to decide a case on the

merits.”). “In determining whether a plaintiff has alleged an injury
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sufficient to confer standing, an appellate court considers the
allegations in the complaint, as well as testimony and other
documentary evidence in the record.” Rechberger v. Boulder Cty.
Bd. of Cty. Comm’rs, 2019 COA 52, § 8, 454 P.3d 355, 357.
“Whether a plaintiff has standing to sue is a question of law that we
review de novo.” Barber, 196 P.3d at 245.

9134  Because Stanczyk and the Association jointly asserted all
claims pleaded in their complaint, we consider whether (1) Stanczyk
has standing as an individual and (2) the Association has
associational standing to assert the claims on behalf of its
members.

A. Stanczyk Has Standing to Assert All Six of Her Claims

135  To establish standing, an individual “must satisfy a two-part
test requiring (1) that the plaintiff ‘suffered injury in fact,” and (2)
that the injury was to a ‘legally protected interest as contemplated
by statutory or constitutional provisions.” Barber, 196 P.3d at 245
(quoting Wimberly v. Ettenberg, 194 Colo. 163, 168, 570 P.2d 335,
538 (1977)).

7136  Under the first prong of the test, “[t]he injury may be tangible,

such as physical damage or economic harm; however, it may also
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be intangible, such as aesthetic issues or the deprivation of civil
liberties. Deprivations of many legally created rights, although
themselves intangible, are nevertheless injuries-in-fact.” Ainscough
v. Owens, 90 P.3d 851, 856 (Colo. 2004) (citation omitted).
Standing, however, is not established by an injury that is overly
“indirect and incidental” to the defendant’s action. Hickenlooper v.
Freedom from Religion Found., Inc., 2014 CO 77, 4 9, 338 P.3d
1002, 1007 (quoting Ainscough, 90 P.3d at 856).

937  As the district court correctly pointed out, it is undisputed
that the Poudre Defendants “denied Stanczyk’s request for
nonprobationary portability, and, therefore, allegedly caused her
injury.” The Poudre Defendants argue the opposite: that Stanczyk
cannot establish the first prong because “she caused her own injury
by affirmatively waiving her right to transfer her nonprobationary
status and subsequently waiting eight months to request
portability.” We disagree with the Poudre Defendants.

9138  The Poudre Defendants rely on People in Interest of J.C.S., 169
P.3d 240, 245 (Colo. App. 2007), for the proposition that the injury-
in-fact requirement cannot be satisfied if the plaintiff caused the

injury to herself. In J.C.S., however, the division acknowledged that
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Colorado has never adopted a “self-inflicted injury limitation on
standing.” Id. at 246. Rather, whether the plaintiff caused her own
injury is a consideration in determining whether the plaintiff can
prove causation. Id. Under J.C.S., the Poudre Defendants cannot
establish that Stanczyk lacks standing even if her injury was self-
inflicted. Thus, we agree with the district court that Stanczyk has
properly alleged an injury in fact.

139  Although the district court also addressed the Poudre
Defendants’ argument under the second prong of the standing
analysis — whether Stanczyk suffered an injury to a legally
protected interest — the Poudre Defendants do not pursue this
argument on appeal. We therefore deem their “legally protected
interest” argument abandoned. Armed Forces Bank, N.A. v. Hicks,
2014 COA 74, 9 38, 365 P.3d 378, 386 (“[AJrguments raised in the
trial court and not pursued on appeal are deemed abandoned].]”
(citing People v. Dash, 104 P.3d 286, 293 (Colo. App. 2004))).

940  Thus, we affirm the district court’s determination that

Stanczyk had standing.
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B. The Association Has Associational Standing to Join in
Stanczyk’s Claims for Declaratory Judgment and Claim
Arising Under the Thorough and Uniform Clause

141  We agree with the district court that the Association has
associational standing to join in three of Stanczyk’s claims — (1) the
First Claim for Declaratory Judgment (seeking a determination that
the Poudre Defendants must grant nonprobationary status
whenever a qualified teacher submits the Required Documentation);
(2) the Second Claim for Declaratory Judgment (seeking a
determination that the Poudre Defendants’ use of the Restrictions is
unlawful); and (3) the claim that the Poudre Defendants’ use of the
Restrictions violates the Thorough and Uniform Clause. Because
the Association does not challenge the district court’s ruling that it
lacks standing to assert the remaining claims, we consider only the
Poudre Defendants’ challenge to the Association’s associational
standing to join in the three claims listed above. See id. (explaining
we do not consider arguments that have not been raised on appeal).

[A]n organization has associational standing
when: (1) its members would otherwise have
standing to sue in their own right; (2) the
interests it seeks to protect are germane to the

organization’s purpose; and (3) neither the
claim asserted, nor the relief requested,
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requires the participation of individual
members of the lawsuit.

Colo. Union of Taxpayers Found. v. City of Aspen, 2018 CO 36, q 10,

418 P.3d 506, 510.

1. The First Claim for Declaratory Judgment as to the
Association

942  The Association seeks a declaratory judgment that the Poudre
Defendants must grant qualifying teachers nonprobationary status
if the teachers provide the Required Documentation. Under the
first prong of the standing analysis, an organization has
associational standing when its members have standing to sue in
their own right. Id. Because Stanczyk has standing to bring this
claim, so does the Association.

143  Under the second prong, we consider whether a declaratory
judgment addressing teachers’ exercise of their right to
nonprobationary portability would be germane to the Association’s
purpose. See id. We conclude it would be germane. See Kelley v.
Shelby Cty. Bd. of Educ., 198 F. Supp. 3d 842, 850 (W.D. Tenn.
2016) (Protecting teachers “from dismissal in violation of [state| law
[is] an interest germane to [a teachers’ union’s| organizational
purpose.”).
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144  The Poudre Defendants further argue that the Association
lacks standing to assert the Second Claim because a teacher must
exercise the right to nonprobationary portability before the school
district hires the teacher and, thus, before the teacher is eligible to
join a teachers’ union. But, as we explain in Part V.A.2 below,
section 22-63-203.5 grants the right to nonprobationary portability
to nonprobationary teachers whom a school district has already
hired and who, therefore, are eligible to join the teachers’ union.
For these reasons, the Association meets the second prong of the
standing test.

145  Finally, under the third prong of the standing test, we
conclude that, from the Association’s perspective, the First Claim
for Declaratory Judgment does not require the participation of
individual teachers because a declaratory judgment that the Poudre
Defendants must comply with section 22-63-203.5 would impact all
Association members in Stanczyk’s position, and not Stanczyk

alone.
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2. The Second Claim for Declaratory Judgment as to the
Association

146  The Association seeks a declaratory judgment that the Poudre
Defendants’ use of the Restrictions violates Colorado law. For the
reasons explained above, the Association meets all three prongs to
establish standing to assert this claim: Stanczyk has standing and
is a member of the Association; determining whether the Poudre
Defendants’ use of the Restrictions violates Colorado law is germane
to the Association’s purpose; and such a decision would apply to all
Association members similarly situated to Stanczyk.

3. The Association’s Third Claim that the Poudre Defendants
Violated the Thorough and Uniform Clause

947  The Association seeks a ruling that the Poudre Defendants
violated the Thorough and Uniform Clause by requiring teachers to
relinquish their right to nonprobationary portability as a condition
of employment.

148  For the same reasons why the Association has standing to
assert its claims for declaratory judgment, it also has associational
standing to join Stanczyk in asserting this constitutional claim.

149  Thus, we affirm the district court’s ruling on standing.
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IV. We Review De Novo the District Court’s Decision to Grant
Summary Judgment to the Poudre Defendants

150  Summary judgment “is a drastic remedy, to be granted only
when there is a clear showing that the applicable standards have
been met.” Cary v. United of Omaha Life Ins. Co., 68 P.3d 462, 466
(Colo. 2003). A district court may grant summary judgment only if
the “pleadings, depositions, answers to interrogatories, and
admissions on file, together with [supporting and opposing]|
affidavits, if any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to a judgment as
a matter of law.” C.R.C.P. 56(c).

151  The party moving for summary judgment bears the “burden of
establishing the lack of a triable factual issue, and all doubts as to
the existence of such an issue must be resolved against the moving
party.” Churchey v. Adolph Coors Co., 759 P.2d 1336, 1340 (Colo.
1988). If the moving party can establish the absence of record
evidence to support the nonparty’s case, the burden shifts to the
nonmoving party to show a triable issue of fact. Cont’l Air Lines,

Inc. v. Keenan, 731 P.2d 708, 713 (Colo. 1987).
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152  When all parties move for summary judgment, the trial court
must “consider each motion separately, review the record, and
determine whether a genuine dispute as to any fact material to that
motion exists.” Churchey, 759 P.2d at 1340. “One party’s assertion
of undisputed facts cannot ‘be applied in connection with’ the other
party’s cross-motion for summary judgment.” Jones v. Samora,
2016 COA 191, 9 44, 395 P.3d 1165, 1174 (quoting Churchey, 759
P.2d at 1340). “If there are genuine disputes regarding facts
material to both motions, the court must deny both motions.”
Churchey, 759 P.2d at 1340.

153  “In reviewing a summary judgment order, an appellate court
applies the same standard as the district court.” City of Fort Collins
v. Colo. Oil, 2016 CO 28, 19, 369 P.3d 586, 590. Thus, we review a
trial court’s decision to grant a motion for summary judgment de
novo. S. Cross Ranches, LLC v. JBC Agric. Mgmt., LLC, 2019 COA
58, 411,442 P.3d 1012, 1015. Our task on review “is to determine
whether a genuine issue of material fact existed and whether the
district court correctly applied the law.” Colo. Oil, § 9, 369 P.3d at

590.
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V. The District Court Erred in Awarding Summary Judgment to
the Poudre Defendants on Stanczyk and the Association’s
Declaratory Judgment Claims

154  Stanczyk and the Association’s claims for declaratory
judgment rest on their contention that the Poudre Defendants’ use
of the Restrictions violates section 22-63-203.5. But the district
court did not reach the merits of this argument. Rather, it awarded
summary judgment to the Poudre Defendants on the declaratory
judgment claims based upon its determination that the right to
nonprobationary portability is waivable and that Stanczyk waived it.
The district court misread section 22-63-203.5, however, and did
not need to reach the issue of whether the right to nonprobationary
portability can be waived.

155  We resolve the case by considering the more fundamental
question of whether the Poudre Defendants’ use of the Restrictions,
as reflected in the parties’ summary judgment motions and briefs,
violates section 22-63-203.5.

956  To determine whether the Poudre Defendants’ use of the
Restrictions is lawful, we first review the nonprobationary
portability statute. Second and third, we examine the Poudre

Defendants’ use of the Restrictions and, in doing so, determine
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whether the Poudre Defendants violated section 22-63-203.5.
Fourth, we discuss the exclusive means by which the Poudre
Defendants could avoid the mandate of section 22-63-203.5. Fifth,
we consider the Poudre Defendants’ local control argument. We
then apply these analyses in determining whether the district court
erred in granting summary judgment to the Poudre Defendants on
Stanczyk and the Association’s declaratory judgment claims.

A. The Nonprobationary Portability Statute
1.  Rules of Statutory Interpretation
157  The meaning of section 22-63-203.5 is a question of law that
we review de novo. Wolf Ranch, LLC v. City of Colorado Springs, 220
P.3d 559, 563 (Colo. 2009).
158  When we interpret a statute, “[w]e begin with the statutory
language itself and give the text its ordinary and commonly

”»

accepted meaning.” Rooftop Restoration, Inc. v. Am. Family Mut. Ins.
Co., 2018 CO 44, 9 12,418 P.3d 1173, 1176. “The language at
issue must be read in the context of the statute as a whole and the
context of the entire statutory scheme. Thus, our interpretation

should give consistent, harmonious, and sensible effect to all parts

of a statute.” Jefferson Cty. Bd. of Equalization v. Gerganoff, 241
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P.3d 932, 935 (Colo. 2010) (citations omitted). “A ‘cardinal principle

of statutory construction’ is that no clause, sentence, or word is

‘superfluous, void, or insignificant.” Falcon Broadband, Inc. v.

Banning Lewis Ranch Metro. Dist. No. 1, 2018 COA 92, 1 31, ___

P.3d __, __ (quoting TRW Inc. v. Andrews, 534 U.S. 19, 31 (2001)).
2.  Section 22-63-203.5 Requires School Districts to Provide

Nonprobationary Status to Qualified Teachers Who Submit the
Required Documentation

159  The plain language of section 22-63-203.5 grants qualified
teachers the sole discretion to exercise the right of nonprobationary
portability: “[U]pon providing [the Required Documentation], the
nonprobationary teacher . . . shall be granted nonprobationary
status in the hiring school district.” (Emphasis added.) Thus, if a
qualified teacher provides a school district with the Required
Documentation, the hiring school district must provide the teacher
with nonprobationary status. See Colo. Real Estate Comm’n v. Vizzi,
2019 COA 33,927, _P.3d__,__  (explaining that, absent a
clear indication of contrary legislative intent, the word “shall” in a
statute means that the General Assembly intended the listed action

to be mandatory).
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960  This statutory right belongs to any qualifying teacher who (1)
was “employed by a school district”; (2) is “subsequently hired by a
different school district” (called the “hiring school district”); and (3)
submits the Required Documentation. § 22-63-203.5.

B. The Poudre Defendants’ Use of the Restrictions

9161  The parties’ summary judgment motions and briefs reflect no
dispute that the Poudre Defendants imposed the Restrictions on
Stanczyk and other similarly situated teachers. First, the School
District’s online AppliTrack application form required teachers to
acknowledge their waiver of the right to nonprobationary portability
by clicking the “I accept” button before they could submit the
application. In her deposition testimony and affidavit, Ms.
Thompson claimed that a teacher could ask the School District’s
human resources department to override AppliTrack and “allow the
teacher to submit the application without agreeing to the waiver
provision.”

162  Yet the record shows that neither the AppliTrack form nor the
School District’s website indicated that a teacher could apply for a
job without waiving the right to nonprobationary portability or how

the teacher could do so. Thus, the record shows only that a teacher
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must agree to waive nonprobationary portability to submit the
online application. The information the School District presented to
the public created the impression, intentionally or otherwise, that
the School District did not permit teachers to exercise the right to
nonprobationary portability.

9 63 Second, the School District used a form employment
agreement stating that, by signing, the teacher “voluntarily waived
[his or her]| right” to assert nonprobationary portability and that the
contract is “voidable at the option of the [School District]” if the
teacher asserted the right to nonprobationary portability.

164  Although the parties disagree whether a teacher can
circumvent the Restrictions, there is no dispute that the Poudre
Defendants used the Restrictions to require teachers to relinquish
the right to nonprobationary portability as a condition of
employment. Even if teachers could somehow apply for
employment with the School District without agreeing to the waiver
language in the AppliTrack form, the Poudre Defendants would still
retain, through the form employment agreement, the power to hire
only those teachers who surrendered their right to nonprobationary

portability.
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C. The Poudre Defendants’ Use of the Restrictions Violates
Section 22-63-203.5

165 A school district may not unreasonably restrict a teacher’s
exercise of the right to nonprobationary portability under section
22-63-203.5. The Poudre Defendants’ use of the Restrictions is
unreasonable because it reverts the portability decision from the
teacher back to the school district, thereby writing section
22-63-203.5 out of the statute book.

166  Before the General Assembly adopted section 22-63-203.5, if
an experienced teacher who had achieved nonprobationary status
wanted to accept a position with a different school district, the
teacher had no choice but to relinquish his or her nonprobationary
status (and the associated protections) — and start anew as a
probationary teacher — unless the hiring school district offered the
teacher a nonprobationary position. The decision whether the
teacher would receive nonprobationary status in the hiring school
district exclusively belonged to the hiring school district.

167  Section 22-63-203.5 changed the law by giving the teacher the
sole power to exercise the right of portability. But the statute has

significance only if teachers retain this power.
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968  The Poudre Defendants’ use of the Restrictions enables them
to choose which of the School District’s teachers, if any, may enjoy
the benefits of 22-63-203.5 or even deny employment to all teachers
who try to exercise their right to nonprobationary portability. The
AppliTrack form, at best, discourages teachers from exercising their
right to nonprobationary portability. The School District’s form
employment contract, however, empowers the School District to
render a teacher’s employment contract void if the teacher attempts
to benefit from his or her statutory right to nonprobationary
portability.

9 69 For these reasons, we conclude that the Poudre Defendants’
use of the Restrictions violates section 22-63-203.5. Our holding is
narrow. Because we conclude the Poudre Defendants’ use of the
Restrictions is unlawful, we need not address the circumstances, if
any, under which a teacher — undeterred by the Restrictions — can
voluntarily waive the right to nonprobationary portability. See
Ritter v. Jones, 207 P.3d 954, 961 (Colo. App. 2009) (“[W]aiver of a
statutory protection must be voluntary.”). Nor need we consider

whether a school district may place reasonable restrictions, such as
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a deadline to request nonprobationary status, on a teacher’s
exercise of the right to nonprobationary portability.

D. A School District May Obtain an Exemption from Section
22-63-203.5’s Mandate from the State Board of Education

970  The Poudre Defendants are not left without a remedy if they
wish to deny the right to nonprobationary portability to their
teachers. As discussed in Part I.D above, section 22-2-117
authorizes the State Board of Education to balance the school
district’s right to local control against a statewide mandate. If the
Poudre Defendants can satisfy the statutory criteria for obtaining
an exemption from the mandate set forth in 22-63-203.5, the State
Board of Education may grant such an exemption.

971  The enactment of the statute authorizing the State Board of
Education to exempt school districts from statewide statutory
mandates means that school districts may not deny teachers a right
guaranteed by statute without obtaining the State Board of
Education’s authorization. See People in Interest of R.J., 2019 COA
109, § 8, 451 P.3d 1232, 1235 (explaining that the inclusion of
certain terms in a rule or statute implies the exclusion of others).

Thus, an exemption from the State Board of Education is the
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exclusive means by which the Poudre Defendants may avoid
compliance with section 22-63-203.5. (The parties’ summary
judgment motions and briefs do not indicate whether the Poudre
Defendants sought the State Board of Education’s authorization to
circumvent section 22-63-203.5’s mandate.)

E. The Poudre Defendants’ Prerogative of Local Control Does Not

Include the Authority to Disregard the Statewide Statutory
Mandate of Nonprobationary Portability

972  The Poudre Defendants’ local control argument is
unconvincing. The Poudre Defendants argue that “holding
portability to be inalienable would fully usurp the [School] District’s
power to offer employment on the terms and conditions it deems
appropriate” and, therefore, would violate the Poudre Defendants’
prerogative of local control.

9173  Local control does not permit a school district to ignore a
statewide statutory mandate without obtaining an exemption from
the State Board of Education. Taken to its logical extreme, the
Poudre Defendants’ argument would allow every school district in
Colorado to ignore section 22-63-203.5 — or any other statewide

statutory mandate. To paraphrase Justice Cardozo, this would
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result in local control run riot. See A.L.A. Schechter Poultry Corp. v.
United States, 295 U.S. 495, 553 (19395) (Cardozo, J., concurring).

F. The Association, But Not Stanczyk, Is Entitled to Summary
Judgment on the First Claim for Declaratory Judgment

9174  Stanczyk and the Association seek a declaratory judgment
that the Poudre Defendants must grant Stanczyk and similarly
situated teachers nonprobationary status if they provide the Poudre
Defendants with the Required Documentation. Given our
determination that the Poudre Defendants’ use of the Restrictions
violates section 22-63-203.5, we hold that the Association is
entitled to summary judgment on the First Claim for Declaratory
Judgment. The nonprobationary portability statute makes clear
that, if a qualified teacher complies with the requirements for
nonprobationary portability, the Poudre Defendants must grant the
teacher that status. It logically follows that the Poudre Defendants
cannot place unreasonable roadblocks in the path of a teacher’s
exercise of the right to nonprobationary portability.

175  Stanczyk is not entitled to summary judgment on the First
Claim for Declaratory Judgment, however, because the record

reflects disputed issues of material fact as to whether she provided
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the School District with the Required Documentation. See Dep’t of
Nat. Res. v. 5 Star Feedlot Inc., 2019 COA 162M, 37, ___ P.3d __,
___ (holding that the Court of Appeals may direct entry of summary
judgment in favor of the moving party where the non-moving party
did not come forward with evidence demonstrating a genuine issue
of material fact).

176  Section 22-63-203.5 states that a nonprobationary teacher
“may provide to the hiring school district evidence of his or her
student academic growth data and performance evaluations for the
prior two years for the purposes of retaining nonprobationary
status.” § 22-63-203.5 (emphasis added). Stanczyk alleges that
she provided the School District with the required student academic
growth data and performance evaluations. The Poudre Defendants,
however, contend that Stanczyk “failed to provide evidence of
student academic growth data from her prior two years.” Stanczyk
counters that her evaluations included “student academic growth
data” because these scores accounted for “50% of [her]| overall
evaluation score as required by [statute].”

177  This factual dispute precludes resolution of the First Claim for

Declaratory Judgment on summary judgment as to Stanczyk.
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178 In sum, we reverse the district court’s award of summary
judgment to the Poudre Defendants on Stanczyk and the
Association’s First Claim for Declaratory Judgment. We hold that
the Association is entitled to summary judgment on the First Claim
for Declaratory Judgment and that disputed issues of material fact
preclude the entry of summary judgment in favor of any party on
the First Claim for Declaratory Judgment as to Stanczyk.

G. Stanczyk and the Association Are Entitled to Summary
Judgment on Their Second Claim for Declaratory Judgment

179  Stanczyk and the Association seek a declaratory judgment
that the Poudre Defendants’ use of the Restrictions is unlawful.
Based on our determination that the Poudre Defendants’ use of the
Restrictions violates section 22-63-203.5, we hold that the district
court erred in granting summary judgment to the Poudre
Defendants on the Second Claim for Declaratory Judgment, and
that Stanczyk and the Association are entitled to summary

judgment on this claim.
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VI. We Affirm the District Court’s Award of Summary Judgment to
the Poudre Defendants on Stanczyk and the Association’s
Remaining Claims

A. Mandamus Relief

180 A party may obtain mandamus relief only if other relief is
unavailable. See Gandy v. Williams, 2019 COA 118, 24, ___ P.3d

, ___. Because we hold that Stanczyk is entitled to summary

judgment on the Second Claim for Declaratory Judgment, she may
not obtain mandamus relief. Thus, while our reasoning differs from
that of the district court, we affirm the district court’s holding that
the Poudre Defendants are entitled to summary judgment on
Stanczyk’s mandamus claim. See Steamboat Springs Rental &
Leasing, Inc. v. City & Cty. of Denver, 15 P.3d 785, 786 (Colo. App.
2000) (“An appellate court may affirm a correct judgment based on
reasoning different from that relied on by the trial court.”).

B. Breach of Statutory Contract

181 Stanczyk asserts that, by operation of law, section
22-63-203.5 creates a contract between her and the School District,
and that the School District breached such contract. We disagree.

9T 82 In Masters, the Colorado Supreme Court analyzed when
provisions of the education statutes create a statutory contract

40

APPENDIX
to PSD's Petition for Writ of Certiorari



between teachers and their school districts. Masters, § 22, 413
P.3d at 729. The court explained that, in prior education statutes,
the General Assembly had indicated its intention to grant teachers
statutory contract rights. Id. In TECDA, however, the General
Assembly removed

key language from TECDA'’s predecessor

statute . . . . Whereas [the Teacher

Employment, Dismissal, and Tenure Act of

1967 (TEDTA)] made pervasive use of the term

“tenure,” TECDA omits it entirely. And

whereas TEDTA provided that under certain

circumstances a teacher is “entitled to a

position of employment as a teacher,” TECDA
uses no such entitlement language.

Id. at 99 20-21, 413 P.3d at 729 (citations omitted). The court,
therefore, concluded that “TECDA did not create a contractual
relationship” between teachers and their school districts. Id. at
922,413 P.3d at 729. Because section 22-63-203.5 appears in the
same title and article of the Colorado statutes as TECDA, we
conclude that the nonprobationary portability statute also does not
create a statutory contract.

C. Due Process

183  Stanczyk contends that the Poudre Defendants violated her

due process rights by depriving her of a property right without
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proper notice and an opportunity to be heard. “The United States
Constitution prohibits states from depriving any person of property
without due process of law.” Johnson, | 25, 413 P.3d at 718 (citing
U.S. Const. amend. XIV). Therefore, if, as Stanczyk contends,
Colorado’s nonprobationary teachers have a property interest in
continued employment, the General Assembly could not deprive
them of that interest without due process.

1 84 The Colorado Supreme Court, however, has explained that
“because TECDA eliminated the word ‘tenure’ and other entitlement
and durational language, a nonprobationary teacher has no vested
property interest in salary and benefits.” Id. at 24, 413 P.3d at
717-18.

185  Stanczyk attempts to distinguish the court’s holding in
Johnson by arguing that the right to nonprobationary portability is
a different type of property right from “salary and benefits,” and
that the word “shall” in section 22-63-203.5 suggests the type of
durational language used in the earlier tenure statutes. We
disagree.

986  The use of “shall” alone did not create an entitlement in those

statutes; rather, the word established the property right only when
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used in context. The Johnson court explained that “TEDTA
guaranteed that a tenured teacher ‘shall be entitled to a position of
employment as a teacher.” Id. (quoting § 22-63-115, C.R.S. 1988).
The court concluded that the removal of this language from the
education statutes demonstrated the General Assembly’s intent to
eliminate that expectancy. Id. Thus, we conclude that Stanczyk’s
due process claim fails as a matter of law.

D. Violation of the Thorough and Uniform Clause

187  Stanczyk and the Association claimed that the Poudre
Defendants’ refusal to allow teachers to exercise the right of
nonprobationary portability violates the Thorough and Uniform
Clause. As the district court noted, however, they did not provide
any support for this position in their motion for summary
judgment. For this reason, the district court granted summary
judgment in favor of the Poudre Defendants on this claim. We
agree and affirm the district court’s decision on Stanczyk and the
Association’s claim arising under the Thorough and Uniform

Clause. See Armed Forces Bank, N.A., § 38, 365 P.3d at 386.
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VII. Conclusion

We affirm the district court’s determination that Stanczyk
has standing to assert all six of her claims and the
Association has standing to join in Stanczyk’s declaratory
judgment claims and claim arising under the Thorough
and Uniform Clause.

We affirm the district’s court award of summary
judgment in favor of the Poudre Defendants on
Stanczyk’s claims for breach of statutory contract, due
process, and mandamus relief.

We affirm the district’s court award of summary
judgment in favor of the Poudre Defendants on Stanczyk
and the Association’s claim arising under the Thorough
and Uniform Clause.

We reverse the district court’s award of summary
judgment in favor of the Poudre Defendants on Stanczyk
and the Association’s claims for declaratory judgment.
We conclude that disputed issues of material fact

preclude the award of summary judgment to any party

44
APPENDIX
to PSD's Petition for Writ of Certiorari



on the First Claim for Declaratory Judgment as to
Stanczyk.

(6) We remand for further proceedings consistent with this
opinion, including (a) entry of summary judgment in
favor of the Association on the First and Second Claims
for Declaratory Judgments, (b) entry of summary
judgment in favor of Stanczyk on the Second Claim for
Declaratory Judgment, and (c) a trial on the merits on
the First Claim for Declaratory Judgment as to Stanczyk.

JUDGE WEBB and JUDGE DUNN concur.
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The summaries of the Colorado Court of Appeals published opinions
constitute no part of the opinion of the division but have been prepared by
the division for the convenience of the reader. The summaries may not be

cited or relied upon as they are not the official language of the division.
Any discrepancy between the language in the summary and in the opinion
should be resolved in favor of the language in the opinion.

SUMMARY
February 13, 2020

2020C0A27

No. 18CA2345, Stanczyk v. Poudre School Dist R-1 —
Education — Teacher Employment, Compensation, and
Dismissal — Nonprobationary Portability

A division of the court of appeals considers whether a school
district may restrict a teacher’s right under section 22-63-203.5,
C.R.S. 2019, to transfer his or her nonprobationary status from one
school district to another, known as nonprobationary portability.
The division concludes that a school district may not impose
unreasonable restrictions on a teacher’s exercise of the right to
nonprobationary portability. If a teacher complies with the
statutory requirements for nonprobationary portability, the hiring
school district must grant the teacher nonprobationary status. In
this case, the defendants’ restrictions on a teacher’s right to
exercise the right to nonprobationary portability were unreasonable
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because they allowed defendants to decide unilaterally whether the
teacher could obtain nonprobationary status.

Because the defendants unreasonably restricted the teacher’s
ability to exercise the statutory right to nonprobationary portability,
the district court erred in awarding summary judgment in favor of
the defendants. The division holds that the plaintiffs are entitled to
summary judgment on their claim that the defendants’ restrictions
violated the teacher’s right to nonprobationary portability and

remands for further proceedings on the plaintiffs’ remaining claims.
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71 In 2010, the Colorado General Assembly enacted sweeping
changes to the state’s teacher evaluation and compensation system
that, for the first time, tied a teacher’s nonprobationary status to
his or her performance. As with the prior concept of tenure, a
teacher who achieves nonprobationary status receives job
protections not available to other teachers, including protection
against unreasonable dismissal and hearing rights.

12 The General Assembly further provided that a
nonprobationary teacher has the right to transfer his or her
nonprobationary status from one school district to another by
submitting specified evidence of his or her effectiveness as an
educator. This statutory right is known as nonprobationary
portability.

713 In this case, we consider the narrow question whether a school
district may restrict a teacher’s ability to exercise the right of
nonprobationary portability through use of a job application and
form employment contract that require the teacher to relinquish the
right to nonprobationary portability as a condition of employment.
(We refer to such a job application and employment agreement as

the Restrictions.)
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14 Plaintiffs, Patricia Stanczyk and Poudre Education Association
(Association), allege that defendants, Poudre School District R-1
and Poudre School District R-1 Board of Education (the Poudre
Defendants), unlawfully stymied Stanczyk’s and similarly situated
teachers’ exercise of their right to nonprobationary portability
through use of the Restrictions. The Poudre Defendants deny that
their application form and form employment agreement are
unlawful. In the alternative, they assert that, under their
prerogative of local control, school districts may disregard the
statutory mandate of nonprobationary portability.

15 We affirm in part and reverse in part:

o We affirm the district court’s award of summary
judgment to the Poudre Defendants on Stanczyk and the
Association’s claim for violation of article XI, section 2 of
the Colorado Constitution.

o We affirm the district court’s award of summary
judgment to the Poudre Defendants on Stanczyk’s claims
for breach of statutory contract, violation of due process

rights, and mandamus relief.
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We reverse the district court’s award of summary
judgment to the Poudre Defendants on Stanczyk and the
Association’s claims for declaratory judgment.

We hold that the Association is entitled to summary
judgment on both the declaratory judgment claims
because the Poudre Defendants’ use of the Restrictions is
unlawful and, under the nonprobationary portability
statute, the Poudre Defendants must provide a qualifying
teacher with nonprobationary status upon the teacher’s
compliance with the statutory requirements for
nonprobationary portability.

We hold that Stanczyk is entitled to summary judgment
on the claim that the Poudre Defendants’ use of the
Restrictions unlawfully deprived her of the right to
nonprobationary portability, but that disputed issues of
material fact preclude the entry of summary judgment to
any party on the claim for a declaratory judgment that
she is entitled to nonprobationary status.

We remand for further proceedings consistent with this

opinion.
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716 First, we discuss the history of the statute granting teachers
the right to nonprobationary portability. Second, we summarize the
factual and procedural background of the case. Third, we
determine whether Stanczyk and the Association have standing to
assert the claims they pleaded against the Poudre Defendants.
Fourth, we explain the standard of review applicable to this case.
Fifth, we consider the district court’s grant of summary judgment to
the Poudre Defendants on the Association and Stanczyk’s claims for
declaratory judgment. Sixth, we consider the Association and
Stanczyk’s remaining claims.

I. The History of the Nonprobationary Portability Statute
A. Nonprobationary Status Replaced Tenure in Colorado

17 Before 1990, a teacher received tenure if he or she was
continuously employed in the same school district for three
academic years. § 22-63-112(1), C.R.S. 1989. Once tenured, a
teacher could be dismissed only for certain, enumerated reasons
relating to cause. § 22-63-116, C.R.S. 1989. Thus, with limited
exceptions, a tenured teacher was “entitled to a position of
employment as a teacher.” § 22-63-115, C.R.S. 1989; see Johnson

v. Sch. Dist. No. 1, 2018 CO 17, 93,413 P.3d 711, 713.
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718 In 1990, the Teacher Employment, Compensation, and
Dismissal Act (TECDA) eliminated all substantive references to
tenure from Colorado’s education statutes. Ch. 150, sec. 1,

8§ 22-63-101 to -403, 1990 Colo. Sess. Laws 1117-28; see Johnson,
94,413 P.3d at 713-14. “TECDA instead created a distinction
between nonprobationary and probationary teachers, defining the
latter as ‘a teacher who has not completed three full years of
continuous employment with the employing school district and who
has not been reemployed for the fourth year.” Sch. Dist. No. 1 v.
Masters, 2018 CO 18, 9 6, 413 P.3d 723, 726 (quoting

§ 22-63-103(7), C.R.S. 1990).

79 Nonprobationary teachers retained certain of the protections
afforded to tenured teachers under prior law. Seeid. at § 7, 413
P.3d at 726. Sections of TECDA still in force today provide that
nonprobationary teachers can be dismissed only for enumerated
reasons. § 22-63-301, C.R.S. 2019; see § 22-63-302, C.R.S. 20109.
Additionally, before termination of their employment,
nonprobationary teachers are entitled to receive notice and an
opportunity to be heard by a neutral hearing officer. § 22-63-302;

see § 22-63-202(2)(c.5)(II)(B), C.R.S. 2019.
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B. SB 191 Tied Nonprobationary Status to Performance

7110 In 2010, Senate Bill 10-191 (SB 191) changed the way
Colorado teachers are evaluated and receive nonprobationary
status. Ch. 241, sec. 10, § 22-63-103, 2010 Colo. Sess. Laws 1070.
SB 191 rests on the belief that a “system to evaluate the
effectiveness of licensed personnel is crucial to improving the
quality of education in this state” and that “such a system [should]
be applicable to all licensed personnel in the school districts and
boards . . . throughout the state.” § 22-9-102(1)(a), C.R.S. 2019.

711 SB 191 created a uniform, statewide framework for evaluating
teachers, provided for development of statewide criteria to measure
teacher effectiveness, mandated annual teacher evaluations, and
required that fifty percent of a teacher’s evaluation score be based
on student academic growth. Ch. 241, sec. 5, § 22-9-1035.5, 2010
Colo. Sess. Laws 1056-61.

912  As part of this framework, the General Assembly linked
nonprobationary status to teacher performance.

§ 22-9-102(1)(a)(V). To attain nonprobationary status, a teacher

must demonstrate three years of effectiveness, measured by the
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statewide standards established in SB 191.
8§ 22-9-105.5(3)(d), -63-103(7), -63-203(1)(b), C.R.S. 2019.
C. SB 191 Established Nonprobationary Portability
913  SB 191 granted teachers who had attained nonprobationary

status the right to transfer that status from one district to another.
§ 22-63-203.5, C.R.S. 2019. Section 22-63-203.5 provides that a
nonprobationary teacher

who is employed by a school district and is

subsequently hired by a different school

district may provide to the hiring school

district evidence of his or her student

academic growth data and performance

evaluations for the prior two years for the
purposes of retaining nonprobationary status.

Id. (We refer to such evidence and evaluations as Required
Documentation.) Importantly, the statute says that “[i]f, upon
providing such data, the nonprobationary teacher can show two
consecutive performance evaluations with effectiveness ratings in
good standing, he or she shall be granted nonprobationary status in
the hiring school district.” Id. (emphasis added). Before the
General Assembly enacted section 22-63-203.5, school districts had
the sole discretion whether to grant nonprobationary status to a

nonprobationary teacher who relocated from another school district.
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D. School Districts Can Obtain Exemptions from Certain of the
Statewide Mandates in the Education Statutes

T 14 School districts, the State Board of Education, and the
General Assembly have different and distinct roles in overseeing the
education of Colorado’s children. Under the Colorado Constitution,
school districts have the authority to control “instruction in [their]
public schools,” Colo. Const. art. IX, § 15, while the State Board of
Education possesses general supervisory power over Colorado’s
public schools, Colo. Const. art. IX, § 1(1). The General Assembly is
charged with “provid[ing] for the establishment and maintenance of
a thorough and uniform system of free public schools throughout
the state” (the Thorough and Uniform Clause). Colo. Const. art. IX,
§ 2.

115 In keeping with these differing roles, school districts may seek
an exemption from the State Board of Education from most, but not
all, of the statewide mandates set forth in title 22 of the Colorado
Revised Statutes. § 22-2-117, C.R.S. 2019. (The mandates for
which a school district may not obtain an exemption are listed in
subsections (1)(b) and (1.5) of section 22-2-117. Nonprobationary

portability is not one of them.)
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7116  To obtain an exemption from a statewide mandate, a school
district must obtain stakeholder support and provide public notice,
§ 22-2-117(1)(d), (2), and must satisfy the State Board of Education
that the exemption “would enhance educational opportunity and
quality within the school district and that the costs to the school
district of complying with the requirements for which the waiver is
requested significantly limit educational opportunity within the
school district.” § 22-2-117(1)(a).

II. Background
A. Underlying Facts

917 Stanczyk, a licensed teacher, worked in the Thompson School
District from 1995 through the 2015-16 school year. She attained
nonprobationary status in that district in the 1998-99 school year.

918  During her last year at the Thompson School District,
Stanczyk applied for several positions with the Poudre School
District (School District). Because the School District did not
accept paper applications, Stanczyk applied for the positions
though the School District’s online application system, known as

AppliTrack. Before Stanczyk could submit her completed
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application through AppliTrack, she was required to confirm her

agreement with the following statement:
Any offers of employment extended by [School
District] to me are conditioned on signing a
probationary teacher contract and not
asserting the portability of nonprobationary
status I have acquired in another school
district, if any.

119  Following this language, Stanczyk had to click a box
acknowledging “I agree” that “I have read, understand, and agree to
all the terms above.” The AppliTrack form did not provide an “I
disagree” option. Stanczyk clicked the “I agree” box and submitted
her application. The School District’s website did not include an
explanation of how an applicant could avoid clicking “I agree” or a
statement of its policy on nonprobationary portability.

920  The School District offered Stanczyk a probationary teaching
position. Before signing her employment contract for that position,
Stanczyk visited the School District’s human resources office and
asked whether the School District permitted nonprobationary
portability. A person whose name and title do not appear in the

record allegedly conferred with a coworker and responded to

Stanczyk, “we don’t do that here.”

10
APPENDIX
to PSD's Petition for Writ of Certiorari



721 Victoria Thompson, the School District’s Human Resources
Director, however, asserted in an affidavit submitted in support of
the Poudre Defendants’ motion for summary judgment that the
School District “does not require applicants for teaching positions to
waive nonprobationary portability.” (We refer to Victoria Thompson
as “Ms. Thompson,” rather than as “Thompson,” to distinguish the
references to her from the references to the Thompson School
District.) Ms. Thompson said that the School District’s human
resources office can “allow the teacher to submit the application
without agreeing to the waiver provision.”

122  After Stanczyk visited the human resources office, she signed
a contract with the School District for a probationary position. The
contract said that Stanczyk would be “employed as a probationary
teacher under C.R.S. § 22-63-203” and that she had “voluntarily
waived [her]| right under C.R.S. § 22-63-203.5 to assert the
portability of [her] nonprobationary status.” Additionally, the
contract specified that it was “voidable at the option of the [Poudre
School District R-1] Board of Education” if Stanczyk asserted “the
portability of [her] nonprobationary status acquired in another

school district.”
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123 At the conclusion of the academic year, a supervisor told
Stanczyk that her contract with the School District would not be
renewed. A week later, Stanczyk informed Ms. Thompson by email
that she wished to exercise her right to nonprobationary portability,
specifically referencing section 22-63-203.5. Stanczyk attached to
the email her evaluations from the Thompson School District for the
2014-15 and 2015-16 school years, in which she had received
ratings of “Highly Effective” and “Effective,” respectively. Ms.
Thompson denied Stanczyk’s request to transfer her
nonprobationary status to the School District.

124  Ms. Thompson testified during her deposition that Stanczyk’s

”»

request was “very incomplete.” Ms. Thompson did not
contemporaneously tell Stanczyk, however, that the School District
did not believe Stanczyk had submitted the Required
Documentation. While Ms. Thompson also said that Stanczyk had
waited too long to request portability, Ms. Thompson testified that
she did not feel comfortable specifying the School District’s deadline
to request nonprobationary portability.

125  Several days after Ms. Thompson denied Stanczyk’s request to

exercise her right to nonprobationary portability, the Poudre School
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District R-1 Board of Education confirmed that Stanczyk’s contract
would not be renewed. Because the Poudre Defendants considered
Stanczyk to be a probationary teacher, they did not follow the
statutory procedure for terminating a nonprobationary teacher,
which would have afforded her notice and an opportunity to be
heard by a neutral hearing officer. § 22-63-302.

B. Procedural History

126 When her contract was not renewed, Stanczyk and the
Association, of which Stanczyk is a member, filed suit against the
Poudre Defendants. Stanczyk and the Association pleaded six
claims for relief seeking:

(1) a declaratory judgment that the Poudre Defendants must
grant nonprobationary status to Stanczyk and similarly
situated teachers who provide the Required
Documentation (First Claim for Declaratory Judgment);

(2) a declaratory judgment that the Poudre Defendants’ use
of the Restrictions violates Colorado law and is contrary
to public policy (Second Claim for Declaratory

Judgment);
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(6)

mandamus relief (if other relief is not available) to compel
the Poudre Defendants to grant nonprobationary status
to Stanczyk and similarly situated teachers who provide
the Required Documentation;

a determination that section 22-63-203.5 creates a
statutory contract between the School District and its
teachers, and that the School District breached such
contract with Stanczyk and similarly situated teachers;

a determination that the Poudre Defendants deprived
Stanczyk and similarly situated teachers of a property
interest in continued employment without due process of
law, in violation of the Colorado Constitution; and

a determination that the Poudre Defendants’ use of the
Restrictions violates the guarantee of a “thorough and
uniform system of free public schools” set forth in the
Thorough and Uniform Clause and is therefore

preempted by section 22-63-203.5.

927  The parties cross-moved for summary judgment.
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128  As relevant to this appeal, the Poudre Defendants contend
they were entitled to summary judgment because:

(1) Stanczyk and the Association lack standing;

(2) Stanczyk waived her right to nonprobationary portability
or, in the alternative, Stanczyk’s request for
nonprobationary portability was untimely and she did
not provide the Poudre Defendants with the Required
Documentation;

(3) the Poudre Defendants cannot be compelled to make the
discretionary decision whether Stanczyk submitted the
Required Documentation;

(4) Dbecause section 22-63-203.5 creates a statutory right,
and not a constitutional right, the Poudre Defendants
could not have denied Stanczyk due process rights; and

(5) section 22-63-203.5 does not create a statutory contract
or a property interest.

129  Stanczyk and the Association argued they were entitled to
summary judgment on their claims for declaratory relief because
there is no factual dispute that the Poudre Defendants unlawfully

deprive teachers of their right to nonprobationary portability, in
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violation of section 22-63-203.5. They also contended that the word
“shall” in section 22-63-203.5 creates a statutory contract between
the School District and the nonprobationary teachers it hires.
Similarly, they argued that nonprobationary status is a property
right and that the Poudre Defendants unconstitutionally deprived
Stanczyk and similarly situated teachers of such property right
without due process of law. Finally, they asserted that if no other
relief is granted, they are entitled to mandamus relief because the
Poudre Defendants had a duty under section 22-63-203.5 to
provide nonprobationary status to Stanczyk and similarly situated
teachers.

930  The district court granted summary judgment to the Poudre
Defendants. The court determined:

(1) Stanczyk had standing to bring all six of her claims and
the Association had associational standing to join in
Stanczyk’s two declaratory judgment claims and her
claim that the Poudre Defendants’ use of the Restrictions

violates the Thorough and Uniform Clause;
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(4)

()

(6)

school districts may require teachers to relinquish their
right to nonprobationary portability as a condition of
employment;

Stanczyk waived her right to nonprobationary portability
by signing the School District’s form employment
agreement;

because Stanczyk waived that right, the Poudre
Defendants were not required to grant her
nonprobationary status;

the Poudre Defendants’ use of the Restrictions did not
violate section 22-63-203.5 because local school boards
have general authority over teacher employment
decisions;

Stanczyk could not succeed on her claims for breach of
contract and violation of her due process rights because
section 22-63-203.5 “does not create a contract with
teachers by operation of law and teachers do not have a
property interest in nonprobationary portability”; and
Stanczyk and the Association “did not provide any

evidence that requiring teachers to waive their right to
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request nonprobationary portability has any effect” on
whether the state’s public school system is “thorough
and uniform,” and therefore they could not succeed on
their claim arising under the Thorough and Uniform
Clause.

131 On appeal, Stanczyk and the Association again argue that the
Poudre Defendants’ use of the Restrictions violates the statewide
mandate codified in section 22-63-203.5.

9132  The Poudre Defendants deny that their use of the Restrictions
is unlawful and assert that the district court correctly awarded
them summary judgment on Stanczyk’s claims because she waived
the right to nonprobationary portability. They also argue that
Stanczyk and the Association lack standing.

[II. The District Court Correctly Decided the Standing Issue

Before we address the district court’s ruling on the merits, we
must consider the Poudre Defendants’ argument that Stanczyk and
the Association lack standing to bring their claims. Barber v. Ritter,
196 P.3d 238, 245 (Colo. 2008) (“Standing is a threshold issue that
must be satisfied in order for a court to decide a case on the

merits.”). “In determining whether a plaintiff has alleged an injury
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sufficient to confer standing, an appellate court considers the
allegations in the complaint, as well as testimony and other
documentary evidence in the record.” Rechberger v. Boulder Cty.
Bd. of Cty. Comm’rs, 2019 COA 52, § 8, 454 P.3d 355, 357.
“Whether a plaintiff has standing to sue is a question of law that we
review de novo.” Barber, 196 P.3d at 245.

133  Because Stanczyk and the Association jointly asserted all
claims pleaded in their complaint, we consider whether (1) Stanczyk
has standing as an individual and (2) the Association has
associational standing to assert the claims on behalf of its
members.

A. Stanczyk Has Standing to Assert All Six of Her Claims

134  To establish standing, an individual “must satisfy a two-part
test requiring (1) that the plaintiff ‘suffered injury in fact,” and (2)
that the injury was to a ‘legally protected interest as contemplated
by statutory or constitutional provisions.” Barber, 196 P.3d at 245
(quoting Wimberly v. Ettenberg, 194 Colo. 163, 168, 570 P.2d 535,
538 (1977)).

7135  Under the first prong of the test, “[t]he injury may be tangible,

such as physical damage or economic harm; however, it may also
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be intangible, such as aesthetic issues or the deprivation of civil
liberties. Deprivations of many legally created rights, although
themselves intangible, are nevertheless injuries-in-fact.” Ainscough
v. Owens, 90 P.3d 851, 856 (Colo. 2004) (citation omitted).
Standing, however, is not established by an injury that is overly
“indirect and incidental” to the defendant’s action. Hickenlooper v.
Freedom from Religion Found., Inc., 2014 CO 77, 4 9, 338 P.3d
1002, 1007 (quoting Ainscough, 90 P.3d at 856).

9136  As the district court correctly pointed out, it is undisputed
that the Poudre Defendants “denied Stanczyk’s request for
nonprobationary portability, and, therefore, allegedly caused her
injury.” The Poudre Defendants argue the opposite: that Stanczyk
cannot establish the first prong because “she caused her own injury
by affirmatively waiving her right to transfer her nonprobationary
status and subsequently waiting eight months to request
portability.” We disagree with the Poudre Defendants.

9137  The Poudre Defendants rely on People in Interest of J.C.S., 169
P.3d 240, 245 (Colo. App. 2007), for the proposition that the injury-
in-fact requirement cannot be satisfied if the plaintiff caused the

injury to herself. In J.C.S., however, the division acknowledged that
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Colorado has never adopted a “self-inflicted injury limitation on
standing.” Id. at 246. Rather, whether the plaintiff caused her own
injury is a consideration in determining whether the plaintiff can
prove causation. Id. Under J.C.S., the Poudre Defendants cannot
establish that Stanczyk lacks standing even if her injury was self-
inflicted. Thus, we agree with the district court that Stanczyk has
properly alleged an injury in fact.

9138  Although the district court also addressed the Poudre
Defendants’ argument under the second prong of the standing
analysis — whether Stanczyk suffered an injury to a legally
protected interest — the Poudre Defendants do not pursue this
argument on appeal. We therefore deem their “legally protected
interest” argument abandoned. Armed Forces Bank, N.A. v. Hicks,
2014 COA 74, 9 38, 365 P.3d 378, 386 (“[AJrguments raised in the
trial court and not pursued on appeal are deemed abandoned].]”
(citing People v. Dash, 104 P.3d 286, 293 (Colo. App. 2004))).

T 39 Thus, we affirm the district court’s determination that

Stanczyk had standing.
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B. The Association Has Associational Standing to Join in
Stanczyk’s Claims for Declaratory Judgment and Claim
Arising Under the Thorough and Uniform Clause

140  We agree with the district court that the Association has
associational standing to join in three of Stanczyk’s claims — (1) the
First Claim for Declaratory Judgment (seeking a determination that
the Poudre Defendants must grant nonprobationary status
whenever a qualified teacher submits the Required Documentation);
(2) the Second Claim for Declaratory Judgment (seeking a
determination that the Poudre Defendants’ use of the Restrictions is
unlawful); and (3) the claim that the Poudre Defendants’ use of the
Restrictions violates the Thorough and Uniform Clause. Because
the Association does not challenge the district court’s ruling that it
lacks standing to assert the remaining claims, we consider only the
Poudre Defendants’ challenge to the Association’s associational
standing to join in the three claims listed above. See id. (explaining
we do not consider arguments that have not been raised on appeal).

[A]n organization has associational standing
when: (1) its members would otherwise have
standing to sue in their own right; (2) the
interests it seeks to protect are germane to the

organization’s purpose; and (3) neither the
claim asserted, nor the relief requested,
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requires the participation of individual
members of the lawsuit.

Colo. Union of Taxpayers Found. v. City of Aspen, 2018 CO 36, q 10,

418 P.3d 506, 510.

1. The First Claim for Declaratory Judgment as to the
Association

141  The Association seeks a declaratory judgment that the Poudre
Defendants must grant qualifying teachers nonprobationary status
if the teachers provide the Required Documentation. Under the
first prong of the standing analysis, an organization has
associational standing when its members have standing to sue in
their own right. Id. Because Stanczyk has standing to bring this
claim, so does the Association.

142  Under the second prong, we consider whether a declaratory
judgment addressing teachers’ exercise of their right to
nonprobationary portability would be germane to the Association’s
purpose. See id. We conclude it would be germane. See Kelley v.
Shelby Cty. Bd. of Educ., 198 F. Supp. 3d 842, 850 (W.D. Tenn.
2016) (Protecting teachers “from dismissal in violation of [state] law
[is] an interest germane to [a teachers’ union’s] organizational
purpose.”).
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143  The Poudre Defendants further argue that the Association
lacks standing to assert the Second Claim because a teacher must
exercise the right to nonprobationary portability before the school
district hires the teacher and, thus, before the teacher is eligible to
join a teachers’ union. But, as we explain in Part V.A.2 below,
section 22-63-203.5 grants the right to nonprobationary portability
to nonprobationary teachers whom a school district has already
hired and who, therefore, are eligible to join the teachers’ union.
For these reasons, the Association meets the second prong of the
standing test.

9144  Finally, under the third prong of the standing test, we
conclude that, from the Association’s perspective, the First Claim
for Declaratory Judgment does not require the participation of
individual teachers because a declaratory judgment that the Poudre
Defendants must comply with section 22-63-203.5 would impact all
Association members in Stanczyk’s position, and not Stanczyk

alone.
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2. The Second Claim for Declaratory Judgment as to the
Association

145  The Association seeks a declaratory judgment that the Poudre
Defendants’ use of the Restrictions violates Colorado law. For the
reasons explained above, the Association meets all three prongs to
establish standing to assert this claim: Stanczyk has standing and
is a member of the Association; determining whether the Poudre
Defendants’ use of the Restrictions violates Colorado law is germane
to the Association’s purpose; and such a decision would apply to all
Association members similarly situated to Stanczyk.

3. The Association’s Third Claim that the Poudre Defendants
Violated the Thorough and Uniform Clause

146  The Association seeks a ruling that the Poudre Defendants
violated the Thorough and Uniform Clause by requiring teachers to
relinquish their right to nonprobationary portability as a condition
of employment.

147  For the same reasons why the Association has standing to
assert its claims for declaratory judgment, it also has associational
standing to join Stanczyk in asserting this constitutional claim.

148  Thus, we affirm the district court’s ruling on standing.
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IV. We Review De Novo the District Court’s Decision to Grant
Summary Judgment to the Poudre Defendants

149  Summary judgment “is a drastic remedy, to be granted only
when there is a clear showing that the applicable standards have
been met.” Cary v. United of Omaha Life Ins. Co., 68 P.3d 462, 466
(Colo. 2003). A district court may grant summary judgment only if
the “pleadings, depositions, answers to interrogatories, and
admissions on file, together with [supporting and opposing)|
affidavits, if any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to a judgment as
a matter of law.” C.R.C.P. 56(c).

150  The party moving for summary judgment bears the “burden of
establishing the lack of a triable factual issue, and all doubts as to
the existence of such an issue must be resolved against the moving
party.” Churchey v. Adolph Coors Co., 759 P.2d 1336, 1340 (Colo.
1988). If the moving party can establish the absence of record
evidence to support the nonparty’s case, the burden shifts to the
nonmoving party to show a triable issue of fact. Cont’l Air Lines,

Inc. v. Keenan, 731 P.2d 708, 713 (Colo. 1987).
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151  When all parties move for summary judgment, the trial court
must “consider each motion separately, review the record, and
determine whether a genuine dispute as to any fact material to that
motion exists.” Churchey, 759 P.2d at 1340. “One party’s assertion
of undisputed facts cannot ‘be applied in connection with’ the other
party’s cross-motion for summary judgment.” Jones v. Samora,
2016 COA 191, 9 44, 395 P.3d 1165, 1174 (quoting Churchey, 759
P.2d at 1340). “If there are genuine disputes regarding facts
material to both motions, the court must deny both motions.”
Churchey, 759 P.2d at 1340.

152  “In reviewing a summary judgment order, an appellate court
applies the same standard as the district court.” City of Fort Collins
v. Colo. Oil, 2016 CO 28, 19, 369 P.3d 586, 590. Thus, we review a
trial court’s decision to grant a motion for summary judgment de
novo. S. Cross Ranches, LLC v. JBC Agric. Mgmt., LLC, 2019 COA
58,911,442 P.3d 1012, 1015. Our task on review “is to determine
whether a genuine issue of material fact existed and whether the
district court correctly applied the law.” Colo. Oil, § 9, 369 P.3d at

590.
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V. The District Court Erred in Awarding Summary Judgment to
the Poudre Defendants on Stanczyk and the Association’s
Declaratory Judgment Claims

153  Stanczyk and the Association’s claims for declaratory
judgment rest on their contention that the Poudre Defendants’ use
of the Restrictions violates section 22-63-203.5. But the district
court did not reach the merits of this argument. Rather, it awarded
summary judgment to the Poudre Defendants on the declaratory
judgment claims based upon its determination that the right to
nonprobationary portability is waivable and that Stanczyk waived it.
The district court misread section 22-63-203.5, however, and did
not need to reach the issue of whether the right to nonprobationary
portability can be waived.

154  We resolve the case by considering the more fundamental
question of whether the Poudre Defendants’ use of the Restrictions,
as reflected in the parties’ summary judgment motions and briefs,
violates section 22-63-203.5.

955  To determine whether the Poudre Defendants’ use of the
Restrictions is lawful, we first review the nonprobationary
portability statute. Second and third, we examine the Poudre

Defendants’ use of the Restrictions and, in doing so, determine
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whether the Poudre Defendants violated section 22-63-203.5.
Fourth, we discuss the exclusive means by which the Poudre
Defendants could avoid the mandate of section 22-63-203.5. Fifth,
we consider the Poudre Defendants’ local control argument. We
then apply these analyses in determining whether the district court
erred in granting summary judgment to the Poudre Defendants on
Stanczyk and the Association’s declaratory judgment claims.

A. The Nonprobationary Portability Statute
1.  Rules of Statutory Interpretation
9156  The meaning of section 22-63-203.5 is a question of law that
we review de novo. Wolf Ranch, LLC v. City of Colorado Springs, 220
P.3d 559, 563 (Colo. 2009).
157  When we interpret a statute, “[w]e begin with the statutory
language itself and give the text its ordinary and commonly

»

accepted meaning.” Rooftop Restoration, Inc. v. Am. Family Mut. Ins.
Co., 2018 CO 44, 9 12,418 P.3d 1173, 1176. “The language at
issue must be read in the context of the statute as a whole and the
context of the entire statutory scheme. Thus, our interpretation

should give consistent, harmonious, and sensible effect to all parts

of a statute.” Jefferson Cty. Bd. of Equalization v. Gerganoff, 241
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P.3d 932, 935 (Colo. 2010) (citations omitted). “A ‘cardinal principle
of statutory construction’ is that no clause, sentence, or word is
‘superfluous, void, or insignificant.” Falcon Broadband, Inc. v.
Banning Lewis Ranch Metro. Dist. No. 1, 2018 COA 92, 9 31, ___

P.3d (quoting TRW Inc. v. Andrews, 534 U.S. 19, 31 (2001)).

p J—

2.  Section 22-63-203.5 Requires School Districts to Provide
Nonprobationary Status to Qualified Teachers Who Submit the
Required Documentation

158  The plain language of section 22-63-203.5 grants qualified
teachers the sole discretion to exercise the right of nonprobationary
portability: “[U]pon providing [the Required Documentation], the
nonprobationary teacher . . . shall be granted nonprobationary
status in the hiring school district.” (Emphasis added.) Thus, if a
qualified teacher provides a school district with the Required
Documentation, the hiring school district must provide the teacher
with nonprobationary status. See Colo. Real Estate Comm’n v. Vizzi,
2019 COA 33,927, P.3d__,___  (explaining that, absent a
clear indication of contrary legislative intent, the word “shall” in a
statute means that the General Assembly intended the listed action

to be mandatory).
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159  This statutory right belongs to any qualifying teacher who (1)
was “employed by a school district”; (2) is “subsequently hired by a
different school district” (called the “hiring school district”); and (3)
submits the Required Documentation. § 22-63-203.5.

B. The Poudre Defendants’ Use of the Restrictions

9160  The parties’ summary judgment motions and briefs reflect no
dispute that the Poudre Defendants imposed the Restrictions on
Stanczyk and other similarly situated teachers. First, the School
District’s online AppliTrack application form required teachers to
acknowledge their waiver of the right to nonprobationary portability
by clicking the “I accept” button before they could submit the
application. In her deposition testimony and affidavit, Ms.
Thompson claimed that a teacher could ask the School District’s
human resources department to override AppliTrack and “allow the
teacher to submit the application without agreeing to the waiver
provision.”

161  Yet the record shows that neither the AppliTrack form nor the
School District’s website indicated that a teacher could apply for a
job without waiving the right to nonprobationary portability or how

the teacher could do so. Thus, the record shows only that a teacher
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must agree to waive nonprobationary portability to submit the
online application. The information the School District presented to
the public created the impression, intentionally or otherwise, that
the School District did not permit teachers to exercise the right to
nonprobationary portability.

T 62 Second, the School District used a form employment
agreement stating that, by signing, the teacher “voluntarily waived
[his or her]| right” to assert nonprobationary portability and that the
contract is “voidable at the option of the [School District]” if the
teacher asserted the right to nonprobationary portability.

163  Although the parties disagree whether a teacher can
circumvent the Restrictions, there is no dispute that the Poudre
Defendants used the Restrictions to require teachers to relinquish
the right to nonprobationary portability as a condition of
employment. Even if teachers could somehow apply for
employment with the School District without agreeing to the waiver
language in the AppliTrack form, the Poudre Defendants would still
retain, through the form employment agreement, the power to hire
only those teachers who surrendered their right to nonprobationary

portability.
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C. The Poudre Defendants’ Use of the Restrictions Violates
Section 22-63-203.5

964 A school district may not unreasonably restrict a teacher’s
exercise of the right to nonprobationary portability under section
22-63-203.5. The Poudre Defendants’ use of the Restrictions is
unreasonable because it reverts the portability decision from the
teacher back to the school district, thereby writing section
22-63-203.5 out of the statute book.

165  Before the General Assembly adopted section 22-63-203.5, if
an experienced teacher who had achieved nonprobationary status
wanted to accept a position with a different school district, the
teacher had no choice but to relinquish his or her nonprobationary
status (and the associated protections) — and start anew as a
probationary teacher — unless the hiring school district offered the
teacher a nonprobationary position. The decision whether the
teacher would receive nonprobationary status in the hiring school
district exclusively belonged to the hiring school district.

166  Section 22-63-203.5 changed the law by giving the teacher the
sole power to exercise the right of portability. But the statute has

significance only if teachers retain this power.
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967  The Poudre Defendants’ use of the Restrictions enables them
to choose which of the School District’s teachers, if any, may enjoy
the benefits of 22-63-203.5 or even deny employment to all teachers
who try to exercise their right to nonprobationary portability. The
AppliTrack form, at best, discourages teachers from exercising their
right to nonprobationary portability. The School District’s form
employment contract, however, empowers the School District to
render a teacher’s employment contract void if the teacher attempts
to benefit from his or her statutory right to nonprobationary
portability.

T 68 For these reasons, we conclude that the Poudre Defendants’
use of the Restrictions violates section 22-63-203.5. Our holding is
narrow. Because we conclude the Poudre Defendants’ use of the
Restrictions is unlawful, we need not address the circumstances, if
any, under which a teacher — undeterred by the Restrictions — can
voluntarily waive the right to nonprobationary portability. See
Ritter v. Jones, 207 P.3d 954, 961 (Colo. App. 2009) (“[W]aiver of a
statutory protection must be voluntary.”). Nor need we consider

whether a school district may place reasonable restrictions, such as
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a deadline to request nonprobationary status, on a teacher’s
exercise of the right to nonprobationary portability.

D. A School District May Obtain an Exemption from Section
22-63-203.5’s Mandate from the State Board of Education

169  The Poudre Defendants are not left without a remedy if they
wish to deny the right to nonprobationary portability to their
teachers. As discussed in Part I.D above, section 22-2-117
authorizes the State Board of Education to balance the school
district’s right to local control against a statewide mandate. If the
Poudre Defendants can satisfy the statutory criteria for obtaining
an exemption from the mandate set forth in 22-63-203.5, the State
Board of Education may grant such an exemption.

9170  The enactment of the statute authorizing the State Board of
Education to exempt school districts from statewide statutory
mandates means that school districts may not deny teachers a right
guaranteed by statute without obtaining the State Board of
Education’s authorization. See People in Interest of R.J., 2019 COA
109, 9 8, 451 P.3d 1232, 1235 (explaining that the inclusion of
certain terms in a rule or statute implies the exclusion of others).

Thus, an exemption from the State Board of Education is the
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exclusive means by which the Poudre Defendants may avoid
compliance with section 22-63-203.5. (The parties’ summary
judgment motions and briefs do not indicate whether the Poudre
Defendants sought the State Board of Education’s authorization to
circumvent section 22-63-203.5’s mandate.)

E. The Poudre Defendants’ Prerogative of Local Control Does Not

Include the Authority to Disregard the Statewide Statutory
Mandate of Nonprobationary Portability

971  The Poudre Defendants’ local control argument is
unconvincing. The Poudre Defendants argue that “holding
portability to be inalienable would fully usurp the [School] District’s
power to offer employment on the terms and conditions it deems
appropriate” and, therefore, would violate the Poudre Defendants’
prerogative of local control.

9172  Local control does not permit a school district to ignore a
statewide statutory mandate without obtaining an exemption from
the State Board of Education. Taken to its logical extreme, the
Poudre Defendants’ argument would allow every school district in
Colorado to ignore section 22-63-203.5 — or any other statewide

statutory mandate. To paraphrase Justice Cardozo, this would
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result in local control run riot. See A.L.A. Schechter Poultry Corp. v.
United States, 295 U.S. 495, 553 (1935) (Cardozo, J., concurring).

F. The Association, But Not Stanczyk, Is Entitled to Summary
Judgment on the First Claim for Declaratory Judgment

173  Stanczyk and the Association seek a declaratory judgment
that the Poudre Defendants must grant Stanczyk and similarly
situated teachers nonprobationary status if they provide the Poudre
Defendants with the Required Documentation. Given our
determination that the Poudre Defendants’ use of the Restrictions
violates section 22-63-203.5, we hold that the Association is
entitled to summary judgment on the First Claim for Declaratory
Judgment. The nonprobationary portability statute makes clear
that, if a qualified teacher complies with the requirements for
nonprobationary portability, the Poudre Defendants must grant the
teacher that status. It logically follows that the Poudre Defendants
cannot place unreasonable roadblocks in the path of a teacher’s
exercise of the right to nonprobationary portability.

174  Stanczyk is not entitled to summary judgment on the First
Claim for Declaratory Judgment, however, because the record

reflects disputed issues of material fact as to whether she provided
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the School District with the Required Documentation. See Dep’t of
Nat. Res. v. 5 Star Feedlot Inc., 2019 COA 162M, 137, ___ P.3d __,
___ (holding that the Court of Appeals may direct entry of summary
judgment in favor of the moving party where the non-moving party
did not come forward with evidence demonstrating a genuine issue
of material fact).

175  Section 22-63-203.5 states that a nonprobationary teacher
“may provide to the hiring school district evidence of his or her
student academic growth data and performance evaluations for the
prior two years for the purposes of retaining nonprobationary
status.” § 22-63-203.5 (emphasis added). Stanczyk alleges that
she provided the School District with the required student academic
growth data and performance evaluations. The Poudre Defendants,
however, contend that Stanczyk “failed to provide evidence of

”»

student academic growth data from her prior two years.” Stanczyk
counters that her evaluations included “student academic growth
data” because these scores accounted for “50% of [her| overall
evaluation score as required by [statute].”

9176  This factual dispute precludes resolution of the First Claim for

Declaratory Judgment on summary judgment as to Stanczyk.
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177 In sum, we reverse the district court’s award of summary
judgment to the Poudre Defendants on Stanczyk and the
Association’s First Claim for Declaratory Judgment. We hold that
the Association is entitled to summary judgment on the First Claim
for Declaratory Judgment and that disputed issues of material fact
preclude the entry of summary judgment in favor of any party on
the First Claim for Declaratory Judgment as to Stanczyk.

G. Stanczyk and the Association Are Entitled to Summary
Judgment on Their Second Claim for Declaratory Judgment

9178  Stanczyk and the Association seek a declaratory judgment
that the Poudre Defendants’ use of the Restrictions is unlawful.
Based on our determination that the Poudre Defendants’ use of the
Restrictions violates section 22-63-203.5, we hold that the district
court erred in granting summary judgment to the Poudre
Defendants on the Second Claim for Declaratory Judgment, and
that Stanczyk and the Association are entitled to summary

judgment on this claim.
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VI. We Affirm the District Court’s Award of Summary Judgment to
the Poudre Defendants on Stanczyk and the Association’s
Remaining Claims

A. Mandamus Relief

179 A party may obtain mandamus relief only if other relief is
unavailable. See Gandy v. Williams, 2019 COA 118, 124, ___ P.3d

, ___. Because we hold that Stanczyk is entitled to summary

judgment on the Second Claim for Declaratory Judgment, she may
not obtain mandamus relief. Thus, while our reasoning differs from
that of the district court, we affirm the district court’s holding that
the Poudre Defendants are entitled to summary judgment on
Stanczyk’s mandamus claim. See Steamboat Springs Rental &
Leasing, Inc. v. City & Cty. of Denver, 15 P.3d 785, 786 (Colo. App.
2000) (“An appellate court may affirm a correct judgment based on
reasoning different from that relied on by the trial court.”).

B. Breach of Statutory Contract

180  Stanczyk asserts that, by operation of law, section
22-63-203.5 creates a contract between her and the School District,
and that the School District breached such contract. We disagree.

181 In Masters, the Colorado Supreme Court analyzed when
provisions of the education statutes create a statutory contract
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between teachers and their school districts. Masters, § 22, 413
P.3d at 729. The court explained that, in prior education statutes,
the General Assembly had indicated its intention to grant teachers
statutory contract rights. Id. In TECDA, however, the General
Assembly removed

key language from TECDA'’s predecessor

statute . . . . Whereas [the Teacher

Employment, Dismissal, and Tenure Act of

1967 (TEDTA)] made pervasive use of the term

“tenure,” TECDA omits it entirely. And

whereas TEDTA provided that under certain

circumstances a teacher is “entitled to a

position of employment as a teacher,” TECDA
uses no such entitlement language.

Id. at 99 20-21, 413 P.3d at 729 (citations omitted). The court,
therefore, concluded that “TECDA did not create a contractual
relationship” between teachers and their school districts. Id. at
922,413 P.3d at 729. Because section 22-63-203.5 appears in the
same title and article of the Colorado statutes as TECDA, we
conclude that the nonprobationary portability statute also does not
create a statutory contract.

C. Due Process

182  Stanczyk contends that the Poudre Defendants violated her

due process rights by depriving her of a property right without
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proper notice and an opportunity to be heard. “The United States
Constitution prohibits states from depriving any person of property
without due process of law.” Johnson, § 25, 413 P.3d at 718 (citing
U.S. Const. amend. XIV). Therefore, if, as Stanczyk contends,
Colorado’s nonprobationary teachers have a property interest in
continued employment, the General Assembly could not deprive
them of that interest without due process.

983  The Colorado Supreme Court, however, has explained that
“because TECDA eliminated the word ‘tenure’ and other entitlement
and durational language, a nonprobationary teacher has no vested
property interest in salary and benefits.” Id. at § 24, 413 P.3d at
717-18.

184  Stanczyk attempts to distinguish the court’s holding in
Johnson by arguing that the right to nonprobationary portability is
a different type of property right from “salary and benefits,” and
that the word “shall” in section 22-63-203.5 suggests the type of
durational language used in the earlier tenure statutes. We
disagree.

985  The use of “shall” alone did not create an entitlement in those

statutes; rather, the word established the property right only when
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used in context. The Johnson court explained that “TEDTA
guaranteed that a tenured teacher ‘shall be entitled to a position of
employment as a teacher.” Id. (quoting § 22-63-115, C.R.S. 1988).
The court concluded that the removal of this language from the
education statutes demonstrated the General Assembly’s intent to
eliminate that expectancy. Id. Thus, we conclude that Stanczyk’s
due process claim fails as a matter of law.

D. Violation of the Thorough and Uniform Clause

9186  Stanczyk and the Association claimed that the Poudre
Defendants’ refusal to allow teachers to exercise the right of
nonprobationary portability violates the Thorough and Uniform
Clause. As the district court noted, however, they did not provide
any support for this position in their motion for summary
judgment. For this reason, the district court granted summary
judgment in favor of the Poudre Defendants on this claim. We
agree and affirm the district court’s decision on Stanczyk and the
Association’s claim arising under the Thorough and Uniform

Clause. See Armed Forces Bank, N.A., 1 38, 365 P.3d at 386.
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(4)

(9)

VII. Conclusion

We affirm the district court’s determination that Stanczyk
has standing to assert all six of her claims and the
Association has standing to join in Stanczyk’s declaratory
judgment claims and claim arising under the Thorough
and Uniform Clause.

We affirm the district’s court award of summary
judgment in favor of the Poudre Defendants on
Stanczyk’s claims for breach of statutory contract, due
process, and mandamus relief.

We affirm the district’s court award of summary
judgment in favor of the Poudre Defendants on Stanczyk
and the Association’s claim arising under the Thorough
and Uniform Clause.

We reverse the district court’s award of summary
judgment in favor of the Poudre Defendants on Stanczyk
and the Association’s claims for declaratory judgment.
We conclude that disputed issues of material fact

preclude the award of summary judgment to any party
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on the First Claim for Declaratory Judgment as to
Stanczyk.

(6) We remand for further proceedings consistent with this
opinion, including (a) entry of summary judgment in
favor of the Association on the First and Second Claims
for Declaratory Judgments, (b) entry of summary
judgment in favor of Stanczyk on the Second Claim for
Declaratory Judgment, and (c) a trial on the merits on
the First Claim for Declaratory Judgment as to Stanczyk.

JUDGE WEBB and JUDGE DUNN concur.
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