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ARGUMENT
As argued in the defendant’s principal brief, the motion judge
erred in denying the motion to suppress evidence because, due to the
conspicuous differences between the description of the suspect and
the defendant’s appearance, the police lacked reasonable suspicion
to stop the defendant. Nothing in the Commonwealth’s brief

undermines this conclusion.

L. The Commonwealth offers no answer to the
defendant’s argument that the judge found that the
officers did not hear the description of the beard
prior to the stop.

The defendant has argued that, given the judge’s findings as
to the content of the description, she did not find that the officers
heard the dispatch mentioning facial hair prior to the stop. D.B. 33-
34. The Commonwealth does not address this contention. Instead,
it argues that the judge could have “implicitly” found that Officer
Doherty heard the later broadcast. C.B. 33-34 n.20. The judge’s
omission of the beard cannot be read as an implicit finding that the

officers were aware of the beard. In fact, the opposite is true. The

fact that the motion judge did not include the beard in her detailed

' The defendant’s principal brief will be cited as “D.B. __”; the
Commonwealth’s brief will be cited as “C.B. __”; and the record

»

appendix to defendant’s principal brief will be cited as “R. __".

4



factual findings regarding the description shows that she did not
find that either officer heard the broadcast.? This factual finding is
binding absent clear error. Commonwealth v. Jones-Pannell, 472 Mass.
429, 431 (2015). The Commonwealth does not argue that the judge’s
well-supported finding is clearly erroneous, but simply ignores it.

That approach cannot prevail.

II. The Commonwealth offers no answer to the
defendant’s arguments regarding the collective
knowledge doctrine.

The defendant has argued, as a matter of state constitutional
law and sound policy, that the collective knowledge doctrine should
be limited to its vertical application. D.B. 40-46. A strict vertical
application of the doctrine is necessary to effectuate the key
deterrent purpose of the exclusionary rule. The Commonwealth

makes no attempt to address this argument. The defendant adheres

to his argument and the Commonwealth offers nothing to refute it.

?In her prefatory statement, the motion judge did credit the officers’
testimony (R. 41-42). But, as this Court has recently made clear, “we
do not agree that a general statement crediting witness testimony
means that every statement the witness makes on the stand is
automatically a fact found by the motion judge.” Commonwealth v.
Garner, 490 Mass. 90, 94 (2022).



CONCLUSION

For the reasons explained herein, and in the defendant’s

principal brief, the order denying the defendant’s motion to suppress

must be reversed.
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