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QUESTION PRESENTED 

I. Whether the Constitution of North Carolina Permits the Involuntary 

Recusal of a Justice of the Supreme Court of North Carolina. 

 

INTEREST OF AMICUS CURIAE 

 Amicus John V. Orth is a legal historian and the William Rand Kenan, Jr. 

Professor of Law (emeritus) at the University of North Carolina School of Law, 

where he served as a faculty member for forty-three years.2  He is the author of 

numerous books and scholarly articles and has devoted a substantial portion of his 

career to the study of the North Carolina Constitution.  Amicus has a strong 

professional and scholarly interest in the proper interpretation of the state 

constitution, specifically including the provisions at issue in this case. 

ARGUMENT 

 On 28 September 2021, the Supreme Court of North Carolina authorized 

briefs concerning the involuntary recusal of a Supreme Court Justice.  Amicus 

believes that involuntary recusal would violate the Constitution of North Carolina.  

Amicus takes no position concerning the appropriateness of voluntary recusal. 

 

 
2 Law school affiliation is provided for informational purposes only.  The views expressed in this brief are the 

author’s own. 
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ANALYSIS 

 Recusal is the voluntary withdrawal of a Justice from consideration of a 

particular case.  Black’s Law Dictionary 1467 (10th ed. 2014) (defining recusal as 

the “removal of oneself as a judge or policy-maker in a particular matter, esp. 

because of a conflict of interest”) (italics added).  Involuntary recusal would 

constitute the temporary removal of a Justice from active service.  As such, it violates 

the constitutional integrity of the judicial system and interferes with the separation 

of powers between the judicial and legislative branches of government. 

 The number of Justices that constitute the Supreme Court of North Carolina 

is determined by the North Carolina Constitution: “The Supreme Court shall consist 

of a Chief Justice and six Associate Justices.”  N.C. Const. Art. IV, § 6.3  The 

selection of those Justices and their terms of office are also established by the 

Constitution: “Justices of the Supreme Court… shall be elected by the qualified 

voters and shall hold office for terms of eight years.”  N.C. Const. Art. IV, § 16.  

Involuntary recusal would unconstitutionally reduce the number of Justices deciding 

a particular case and interrupt their terms of service in violation of Article IV, §§ 6 

and 16. 

 
3 The Constitution authorizes the General Assembly to increase the number of Associate Justices to not more than 

eight, but the General Assembly has not exercised this authority.   
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 The North Carolina Constitution confers the authority to remove Justices of 

the Supreme Court on the General Assembly, which may proceed directly by 

impeachment or address.  N.C. Const. Art. IV, § 17 (1).  In addition to impeachment 

and address, the General Assembly, acting pursuant to a constitutional amendment 

adopted in 1972, now Article IV, § 17 (2), created the Judicial Standards 

Commission to provide for the removal of Justices for “mental or physical 

incapacity” or for “willful misconduct in office” or “conduct prejudicial to the 

administration of justice.”  Removal of a Justice by act of the Supreme Court would 

violate Article IV, § 17.   

 The power exercised by all branches of North Carolina government – 

legislative, executive, and judicial – is drawn directly from the people: “All political 

power is vested in and derived from the people,” who have the “exclusive right” of 

regulating the State’s “internal government and police.”  N.C. Const. Art. I, §§ 2 and 

3.  The Constitution of North Carolina expresses the people’s will with respect to 

the distribution of power among the branches.  The Supreme Court’s appellate 

judicial power derives from the people through the Constitution.  N.C. Const. Art. 

IV, §§ 1, 5, and 6.  Similarly, the people through the Constitution vest the State’s 

legislative power in the General Assembly.  N.C. Const. Art. II, § 1.  The people 

have declared that these powers “shall be forever separate and distinct from each 

other.”  N.C. Const. Art. I, § 6.  “A frequent recurrence to fundamental principles is 
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absolutely necessary to preserve the blessings of liberty.”  N.C. Const. Art. I, § 35.  

Removal of a Justice by the Supreme Court would exceed the power conferred on 

the Court by the Constitution and violate the fundamental principle of separation of 

powers prescribed by the Constitution. 

 Any constitutional violation would be dangerous.  Involuntary recusal would 

be particularly dangerous.  As an interpretation of the North Carolina Constitution 

by the Supreme Court of North Carolina, it is unclear how it could be reviewed and 

corrected.  And it would set a precedent pregnant of many harms. 

 

Respectfully submitted, 

22 October 2021 

    STAM LAW FIRM, PLLC 

        

      /s/ R. Daniel Gibson 

 R. Daniel Gibson 

 N.C. State Bar No. 49222 

  P.O. Box 1600 

 Apex, NC 27502 

 (919) 362-8873 

 dan@stamlawfirm.com  

Counsel for Amicus Curiae 

 

I certify that the lawyers below have authorized me to list their names on this 

document as if they had personally signed it. 

 

JOHN V. ORTH 

 

    /s/ John V. Orth 

    John V. Orth, J.D., Ph.D. 



-  6 - 

 

 

    William Rand Kenan, Jr. Professor of Law (emeritus) 

    University of North Carolina School of Law 

    5116 Van Hecke-Wettach Hall 

    Telephone: (919) 962-8517 

    jvorth@email.unc.edu 

    Amicus Curiae 

 

CERTIFICATE OF SERVICE 

 

I certify that today I caused the attached document to be served on all counsel by 

email addressed to: 
 

Kimberley Hunter 

David Neal 

Southern Environmental Law Center 

601 W. Rosemary Street, Suite 220 

Chapel Hill, NC 27516-2356 

khunter@selcnc.org 

dneal@selcnc.org 

Counsel for Plaintiff-Appellant NC 

NAACP 

Daniel F. E. Smith 

Jim W. Phillips, Jr. 

Eric M. David 

Brooks, Pierce, McLendon, Humphrey 

& Leonard, L.L.P. 

Suite 2000 Renaissance Plaza 

230 North Elm Street (27401) 

Post Office Box 26000 

Greensboro, NC 27420-6000 

dsmith@brookspierce.com 

jphillips@brookspierce.com 

edavid@brookspierce.com 

Counsel for Roy Cooper, Governor of 

the State of North Carolina 

 

Robert E. Harrington 

Adam K. Doerr 

Erik R. Zimmerman 

Travis S. Hinman 

Robinson, Bradshaw & Hinson, P.A. 

101 North Tryon Street, Suite 1900 

Charlotte, NC 28246 

rharrington@robinsonbradshaw.com 

adoerr@robinsonbradshaw.com 

ezimmerman@robinsonbradshaw.com 

thinman@robinsonbradshaw.com 

Counsel for North Carolina Legislative 

Black Caucus 

Colin A. Shive 

Robert F. Orr 

150 Fayetteville Street, Suite 1800 

Raleigh, NC 27601 

cshive@tharringtonsmith.com 

orr@rforrlaw.com 

Counsel for North Carolina Professors 

of Constitutional Law 



-  7 - 

 

 

Jaclyn Maffetore 

Leah J. Kang 

Kristi L. Graunke 

ACLU of North Carolina Legal 

Foundation 

PO Box 28004 

Raleigh, NC 27611-8004 

jmaffetore@acluofnc.org 

lkang@acluofnc.org 

kgraunke@acluofnc.org 

Counsel for ACLU of North Carolina 

John J. Korzen 

Wake Forest University School of Law 

PO Box 7206 

Winston Salem, NC 27109-7206 

korzenjj@wfu.edu 

Counsel for Democracy North Carolina 

 

Douglas B. Abrams 

Noah B. Abrahms 

Abrams & Abrams 

1526 Glenwood Avenue 

Raleigh, NC 27608 

dabrams@abramslawfirm.com 

nabrams@abramslawfirm.com 

Matthew E. Lee 

Whitfield Bryson LLP 

900 W. Morgan Street 

Raleigh, NC 27603 

matt@whitfieldbryson.com 

Counsel for NCAJ 

 

 

22 October 2021 

      

  /s/ R. Daniel Gibson 

 


