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ARGUMENT 

I. REASONS REVIEW SHOULD BE DENIED 
 

A.      It Is Not Relevant That This Matter Presents a Legal Question of 
     First Impression Or That is Likely to Recur 

 
 Amici argue that because this matter presents an “important and purely legal 

constitutional issue of first impression for Arizona” and one that is “likely to recur”, 

this Court should resolve it. (Am. Brief, at pp. 5-7.) Exercise of jurisdiction by the 

appellate branch of the Arizona judiciary “is appropriate in matters of statewide 

importance, issues of first impression, cases involving purely legal questions, or 

issues that are likely to arise again.” State ex rel. Romley v. Martin, 203 Ariz. 46, 47, 

49 P.3d 1142, 1143 (App. 2002). However, it is not true that such cases must rise to 

the level of the Supreme Court and amici cite no case law in support of this argument. 

Decisions by the Arizona Court of Appeals on issues of first impression or which 

are likely to recur are routinely made without the case reaching this Court. 

B.     This Case Does Not Undercut Other Immunity Statutes 

Amici cite several existing statutes that provide qualified immunity to medical 

providers and makes the unwarranted leap that invalidating A.R.S. § 12-516 because 

it runs afoul of the anti-abrogation clause may result in these statutes being invalid. 

(Am. Brief, at p. 8.) The statutes cited by amici speak to situational events linked to 

where medical services are provided (nonprofit clinics, the scene of an emergency, 
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or emergency rooms) and who is providing them (students, providers of gratuitous 

medical care, non-medical persons providing first aid). None of these statutes deal 

with the treatment of a specific disease like COVID-19, or with the nature of medical 

care associated with the treatment of COVID-19, or with the connectedness between 

COVID-19 and other pre-existing medical conditions, as was the case with Plaintiff 

Robin Roebuck. 

It is well documented in the medical literature that the treatment of COVID-

19 often occurs in conjunction with the concurrent treatment of other medical 

conditions or co-morbidities, as was the case with Plaintiff. At the time of his 

admission to Mayo Clinic in April 2020 for very medical conditions, one of which 

was COVID-19, Plaintiff had a chronic heart condition that was unrelated to and 

which pre-existed his diagnosis of COVID-19. Specifically, Plaintiff had undergone 

both a heart and kidney transplant at Mayo Clinic in 2017 due to chronic diseases 

from which he suffered. It was concern over these pre-existing heart and kidney 

conditions that led medical providers, including a member of Plaintiff’s heart 

transplant team, to order tests in April 2020, one of which (the Arterial Blood Gas 

or ABG procedure) severely injured Plaintiff and required emergency surgery to 

save his arm. (Pl. Appellate Rep. Br., at p. 4.) It is noteworthy that the ABG 

procedure that injured Plaintiff in April 2020 was also performed in 2017 in 

conjunction with Plaintiff’s heart and kidney transplant. Id. In other words, the ABG 
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procedure was not done uniquely for purposes of treating COVID-19 as the 

procedure existed long before the pandemic occurred and was used to treat 

conditions unrelated to COVID-19.  

Plaintiff’s case underscores the reason why applying a broad brush of 

qualified immunity to any COVID-19 related medical care is not only problematic 

but inappropriate, for several reasons. First, it ignores the reality that medical care 

provided for COVID-19 can and often does occur while treating other medical 

conditions. Second, the concurrent treatment of COVID-19 and other pre-existing 

medical conditions, as was the case with Plaintiff, is not a “one off” situational event 

like those described by the statutes cited by amici; rather, the treatment of COVID-

19 in conjunction with other co-morbidities necessarily involves a multidiscipline 

medical team treating many conditions using various medical procedures. Third, 

some of the procedures used to treat COVID-19 are interchangeably used to treat 

non-COVID conditions. Indeed, the ABG procedure that injured Plaintiff in April 

2020 may have been used to address COVID-19 (as Defendants argued) but it was 

also used to address Plaintiff’s chronic heart and kidney condition. Courts should 

not have to parse when medical care is strictly related to treatment of COVID-19 as 

opposed to care for various medical conditions, and then certainly shouldn’t be a 

different burden of proof when these lines are blurred. Ultimately, A.R.S. § 12-516 
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is not the same as the statutes cited by amici. The fear that other statutes will be 

found invalid because A.R.S. § 12-516 is invalid is unwarranted. 

C.     A.R.S. § 12-516 Violates the Anti-Abrogation Clause 

Amici argue that elevating the burden of proof from ordinary negligence to 

gross negligence, as provided by A.R.S. § 12-516 “does not abrogate a plaintiff’s 

claim for negligence”, which regulation is “permissible under the anti-abrogation 

clause.” (Am. Brief, at p. 12.)  

The legislature’s authority to regulate a cause of action for negligence is 

qualified: it must leave “a claimant reasonable alternatives or choices which will 

enable him or her to bring the action. It may not, under the guise of ‘regulation’, so 

affect the fundamental right to sue for damages as to effectively deprive the claimant 

of the ability to bring the action.” Barrio v. San Manual Div. Hosp. for Magma 

Copper Co., 143 Ariz. 101, 106 (1984).  

However, amici never address or attempt to explain – perhaps because they 

cannot – how elevating Plaintiff’s burden of proof from ordinary negligence (as is 

typical of medical negligence cases) to that of gross negligence leaves Plaintiff with 

a reasonable alternative to be able to bring his claim. Amici defer this critical 

component of the Arizona Constitution’s anti-abrogation clause to be worked out in 

trial courts on a case-by-case basis, or for this Court to develop a bright line rule on 

how Plaintiff and other would-be litigants can still have a “reasonable alternative or 
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choice” to bring their claim in cases invoking A.R.S. § 12-516 notwithstanding the 

qualified immunity granted by the statute. 

The Court of Appeals correctly found that “the availability of relief for gross 

negligence is not a reasonable alternative to a claim for ordinary negligence.” (Slip. 

Op., at p. 8.) The Court of Appeals further notes that “[a] claim for gross negligence 

requires ‘a showing of gross, willful, or wanton conduct that is not required of a 

plaintiff asserting a claim for ordinary negligence.” Id., citing Noriega v. Town of 

Miami, 243 Ariz. 320, 326, ¶ 23 (App. 2017)(citations and internal quotation marks 

omitted). Legal scholars examining the gulf between ordinary negligence and gross 

negligence have concluded that the gulf is significant and vast:  

“[T]he difference between negligence and gross negligence is not in 
the degree or magnitude of inadvertence or carelessness; gross 
negligence is intentional wrongdoing or deliberate misconduct 
affecting the safety of others. An act or conduct rises to the level of 
gross negligence when the act is done purposely and with knowledge 
that it is a breach of duty to others—i.e., a conscious disregard of the 
safety of others. What separates ordinary negligence from gross 
negligence is the defendant’s state of mind.” 

  
Stuart M. Speiser et al., 3 American Law of Torts § 10:17 (March 2023). 
  

Other sources define gross negligence as “[t]he intentional failure to perform 

a manifest duty in reckless disregard of the consequences as affecting the life or 

property of another.” BLACK’S LAW DICTIONARY 1134 (11th ed. 2019). 

Moreover, gross negligence also contemplates a greatly enhanced degree of 

culpability: 
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Gross negligence “is an act or omission respecting legal duty of an 
aggravated character as distinguished from a mere failure to exercise 
ordinary care. It amounts to indifference to present legal duty and to 
utter forgetfulness of legal obligations so far as other persons may be 
affected. It is a heedless and palpable violation of legal duty 
respecting the rights of others. The element of culpability which 
characterizes all negligence is in gross negligence magnified to a 
high degree as compared with that present in ordinary negligence.” 

 
Id. 
 

Ultimately, the principle of leaving plaintiffs a viable opportunity to pursue 

negligence claims is firmly entrenched in Arizona case law and the Arizona 

Constitution, which recognize the significance and irrevocability of Arizona’s anti-

abrogation clause, i.e., the legislature may “regulate the cause of action for 

negligence so long as it leaves a claimant reasonable alternatives or choices which 

will enable him or her to bring the action.” Barrio, 143 Ariz. at 106, 692 P.2d at 285 

(emphasis added.) 

 Thus, the real questions – ones that neither the petitioners nor amici address 

in any of their briefing – are twofold: (1) how can a plaintiff establish gross 

negligence in a medical malpractice action, and (2) does increasing the burden of 

proof to gross negligence truly “enable” a plaintiff to bring an action in negligence. 

The first question is procedural in nature and speaks to the gathering of evidence, 

i.e., discovery tools, access to witnesses and information, and the burden of proof 

related to expert witness opinions. The second question addresses practicality and, 
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more to the point, possibility, i.e., can a plaintiff ever truly prove gross negligence 

in a medical malpractice action. 

 The burden of proof in a medical malpractice action requires plaintiff to prove 

that the defendant acted below the professional standard of care. This is 

accomplished by plaintiff retaining a medical expert to opine that the defendant 

failed to act as a reasonable and prudent medical provider would act in similar 

circumstances, i.e., the “applicable standard of care.” Ariz. Rev. Stat. § 12-

2603(B)(3). The retained expert’s opinion is based on: (1) facts made available to 

him/her; (2) the expert’s scientific, technical, or specialized knowledge; (3) 

testimony that is the product of reliable principles and methods; and (4) reliably 

applying the principles and methods to the facts of the case. Ariz. R. Evid. 702. 

However, raising the burden of proof from ordinary negligence to gross negligence 

places plaintiff and the retained expert in the untenable position of having to prove 

that a defendant medical provider acted with a “conscious disregard of a risk.” 

Noriega v. Town of Miami, 243 Ariz. 320, 328, 407 P.3d 92, 100 (Ariz.App. 2017), 

citing Fargo v. City of San Juan Bautista, 857 F.2d 638, 641 (9th Cir. 1988), 

abrogated on other grounds by Lewis v. Sacramento County, 98 F.3d 434, 440 (9th 

Cir. 1996). Such a standard speaks less of the facts of the case and more to the state 

of mind of the defendant, leaving plaintiff and the expert with the seemingly 

impossible task of divining what the defendant was thinking when the act or 
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omission occurred. It is no wonder that the Arizona Supreme Court recognized that 

the definition of gross negligence “is, at best, inexact.” Weatherford ex rel. Michael 

L. v. State, 206 Ariz. 529, 535 n.4, 81 P.3d 320, 326 n.4 (2003); see also Scott v. 

Scott, 75 Ariz. 116, 122, 252 P.2d 571, 575 (1953)(observing that gross or wanton 

negligence is “flagrant and evinces a lawless and destructive spirit”).  

The language of A.R.S. § 12-516 requires a showing of “wilful misconduct or 

gross negligence”, though it is unclear if the legislature considered these terms to be 

synonymous. Regardless, such a heightened burden of proof requires a medical 

expert to opine on the mental state of defendant, arguably well outside a medical 

expert’s qualifications or capabilities and thus inviting of a Daubert challenge. See, 

e.g., Ariz. R. Evid. 702(a)(requiring an expert opinion to be based on the expert’s 

scientific, technical or specialized knowledge, skill, experience, training, or 

education); Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993). 

Far from enabling plaintiffs to be able to bring a medical negligence action, A.R.S. 

§ 12-516 sets the legal bar so high as to effectively deny plaintiffs the realistic 

opportunity to seek redress from the very outset. 

D. Invalidation of A.R.S. § 12-516 Was Not a Prospective Ruling  

 Amici argue that if this Court were to affirm invalidation of A.R.S. § 12-516 

by the Court of Appeals, this ruling should only be applied prospectively. (Am. 

Brief, at p. 16.) Amici argue that retroactive application of the Court of Appeals’ 
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decision “would produce extremely inequitable results.” Id., at p. 17. In support of 

these arguments, Amici claim that medical providers were induced to provide 

medical care with the promise (although they fail to identify by whom) that they 

would have qualified immunity. They were not, as the timeline of the COVID-19 

pandemic clearly shows. Amici acknowledges that in April 2020, in response to the 

COVID-19 outbreak, Governor Ducey adopted EO2020-27. The legislature 

subsequently passed A.R.S. § 12-516 (the law became effective in or about 

September 2021) to retroactively apply to any medical care provided after March 

10, 2020. However, at the time A.R.S. § 12-516 was enacted, medical providers had 

already been providing care to patients diagnosed with COVID-19 for well over a 

year.  

CONCLUSION 

 For the foregoing reasons, Plaintiff respectfully requests that the Court deny 

review, sustain the decision of the Court of Appeals, and rule that A.R.S. § 12-516 

is unconstitutional. 

  RESPECTFULLY SUBMITTED this 22nd day of January, 2024. 

    LAW OFFICE OF ROBERT M. GREGORY, P.C. 

    By /s/ Robert M. Gregory_____________ 
         Robert M. Gregory 
         1230 West Windhaven Avenue 
         Gilbert, Arizona 85233 
         Attorneys for Plaintiff/Appellant 


