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ISSUES 
 
 

I. SBEC made the correct determination that the Ballot Title is 
legally insufficient because it has a material omission and it 
misleads voters. 
 

II. The Ballot Title is legally insufficient because it misleads voters, is 
tinged with partisan coloring, and omits entirely the elimination of 
federal standards designed to protect children from poison. 

 
III. The Ballot Title is legally insufficient because it omits material 

information about the elimination of Industrial Hemp where the 
Measure has no exception for the current legal growth of Industrial 
Hemp in the State of Arkansas. 

 
IV. Determination of the Constitutionality of Arkansas Code Section 

7-9-111 is not necessary to this Court’s decision. 
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JURISDICTIONAL STATEMENT 
 

 Petitioners invoke this Court’s original jurisdiction pursuant to 

Arkansas Constitution Amendment 80 § 2(D)(4) to determine the sufficiency 

of their statewide attempt to amend the Arkansas Constitution pursuant to 

Amendment 7 (Ark. Const. Art. 5, § 1). 
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STATEMENT OF THE CASE AND FACTS 
 

 Sponsor, Responsible Growth Arkansas (“Sponsor”), seeks to amend 

the Arkansas Constitution pursuant to Amendment 7 of the Constitution. 

Sponsor’s measure seeks to regulate, and legalize, under state law, the 

possession and use of Marijuana for recreational and other purposes.  

Sponsor circulated and submitted to the Secretary of State their proposal, 

including a Ballot Title and proposed popular name.  The Arkansas State 

Board of Election Commissioners (SBEC), in a unanimous decision on 

August 3, 2022, voted not to certify the Ballot Title because it failed to meet 

this Court’s standards for sufficiency of a Ballot Title to be submitted to the 

voters pursuant to Amendment 7.  The SBEC issued a written memorandum 

of its decision on August 4, 2022. 

 The SBEC “found that the Ballot Title and Popular Name is 

misleading due to the omission of material information that would give the 

voter serious grounds for reflection.”  Add. 15.  Specifically, the SBEC  

… found that omitting from the Ballot Title the fact that [the] 
Measure is repealing Ark. Const. Amend[.] 98 § 8(e)(5)(A)’s 
limitation on the maximum dosage of 10 mg of 
‘tetrahydrocannabinol [THC] per portion’ … is material 
information that is not included in the Title….  [The Title] does 
not include that [§ 8(e)(5)(A)] set a maximum dosage amount 
of THC per dose, and if a dose could not be ascertained, then by 
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weight of the product [in § 8(e)(5)(B)].  Omission of this 
information from the Title as compared to the Measure causes 
the Title to be misleading…. 
 
 The [SBEC] found that removing the concentration limit 
from edible products is a material omission that voters would 
need to know when voting For or Against the measure…. By 
failing to describe or include in the Title that the [Measure] 
sought to remove the dosage protection for consumable 
products[] causes the Title to be misleading in the way it 
describes the Measure. 
 
 The [SBEC] also found that the clause which repea[l]ed 
… § 8(e)(5)(A) described its replacement with ‘requirements 
for child proof packaging and restrictions on advertising that 
appeals to children. . . .’  A voter could well agree that 
packaging should not appeal to children, but may not agree that 
the per dose limitation on THC should be removed.  By 
generically describing the repeal of a subsection of Amendment 
98 and replacing it with a phrase regarding child-resistant 
packaging, the Title places emphasis on the new clause in such 
a way that obscures the removal of a protective measure 
regarding dosage. 
 
 The SBEC found that these reasons … cause the [B]allot 
[T]itle to be misleading…. [The SBEC] concluded that it was 
required … to Decline to Certify this Ballot Title … to the 
Secretary of State for inclusion on the General Election Ballot 
on November 8, 2022. 
 

Add. 15-16. 
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 Save Arkansas From Epidemic (SAFE), a Ballot Question Committee 

formed to oppose legalization of recreational marijuana, and David Burnett, 

Chairman of SAFE, have intervened to support Respondent SBEC’s 

decision.  Intervenors will show the Court that there are material omissions 

from Sponsor’s Ballot Title, which would, if included, give voters serious 

ground for reflection on how to vote, making the Ballot Title fatally 

deficient.  Intervenors will also show the Court that statements in the Ballot 

Title have a tendency to mislead voters, thwarting a fair understanding of the 

issues in the Measure, and making the Ballot Title fatally deficient as well. 

 As Intervenors’ evidence shows, marijuana is a harmful drug.  Its 

main psychoactive ingredient, tetrahydrocannabinol (THC), causes mental 

and physiological problems, especially in children, young adults, and 

pregnant women.  Higher potency THC is associated with psychosis, 

suicidality, and addiction, among other problems, and exacerbates many of 

the consequences of marijuana use.  Sabet Affidavit, Exhibit A, Intervenors 

S-B Supp. Add. 1-3.  The repeal of the maximum dosage limit of 10 mg of 

THC is one of the most significant facts contained in the proposed Measure, 

particularly since the General Assembly will not be able to make any 
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changes to the Measure.  Sabet Affidavit, Exhibit A, Intervenors S-B Supp. 

Add. 3. 

 The Court’s understanding of the proposed Measure, and the Ballot 

Title, must be viewed in the context of the current legal landscape 

concerning “Medical Marijuana” – as authorized under Amendment 98 of 

the Arkansas Constitution.  [Int. S-B Supp. Add. 115-122 (Am. 98, § 8)].  

Moreover the Court’s understanding should be informed by recent changes 

to federal law concerning Hemp, Int. S-B Supp. Add. 143, 144, 145, 148; 

See Int. S-B Supp. Add. 103 (Congr. Research Service Report), and 

Arkansas 2021 law revising the Arkansas Industrial Hemp Production Act.  

Int. S-B Supp. Add. 93. 

 Amendment 98 contains some minimal protections for consumers, 

patients, caregivers, parents, children, and others.  Among other things, 

Amendment 98, § 8(e)(5) requires the State of Arkansas Alcoholic Beverage 

Control Division to adopt rules governing the manufacture, processing, 

packaging, labeling, and dispensing of usable marijuana, including without 

limitation: 

(A) Before sale, food or drink that has been combined with 
usable marijuana shall not exceed ten milligrams (10mg) of 
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active tetrahydrocannabinol per portion and shall be 
physically demarked; and 
 

(B)       If portions cannot be physically determined, the entirety 
of the food or drink that has been combined with usable 
marijuana shall not contain more than ten milligrams 
(10mg) of active tetrahydrocannabinol…. 

 
Amendment 98, §8, Int. S-B Supp. Add. 115-122.  The Measure will 

eliminate these provisions; the Ballot Title states that they will be repealed 

and replaced (along with other parts of §8) “… with requirements for child-

proof packaging and restrictions on advertising that appeals to children.”  

Add. 18. 

 SBEC found that the elimination of these two protections, repeal with 

only a legal citation to the provision in the Ballot Title, was both a material 

omission from the Ballot Title, and misleading to voters. 

 SBEC staff also flagged the repeal of stringent advertising protections 

for children in current law, Ark. Const. Am. 98, § 8(e)(8)(A)-(F), Int. S-B 

Supp. Add. 116, as similarly problematic.  Int. S-B Supp. Add. 16-18.  Staff 

highlighted that the elimination of federal Poison Prevention Packaging 

regulations, set forth at 16 C.F.R. § 1700.20, Int. S-B Suppl. Add. 123-42, 

was particularly concerning.  Int. S-B Supp. Add. 18.  The multiple pages of 
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federal regulations, incorporated by reference in the Arkansas Constitution, 

would be replaced with the phrase:  “Advertising restrictions for 

dispensaries and cultivation facilities which are narrowly tailored to ensure 

that advertising is not designed to appeal to children.”  Add. 22 (Par. §5(e) 

of Measure).  This is set forth in the Ballot Title as:  “repealing and 

replacing Amendment 98 [§] 8(e)(8)(A)-(F) with requirements for child-

proof packaging and restrictions on advertising that appeals to children.”  

Nowhere does the Ballot Title indicate that the replacement language is far 

less protective of children in the Measure than in current law. 

 Finally, there has been a change in federal law, and in Arkansas, 

concerning Industrial Hemp.  This is significant, because botanically, hemp 

and marijuana are from the same species of plant, Cannabis sativa, but from 

different varieties or cultivars.  Int. S-B Suppl. Add. 104.  The only 

difference is that Hemp is legally defined as Cannabis sativa with a THC 

concentration of not more than 0.3 percent on a dry weight basis; marijuana 

is all other Cannabis sativa, as set forth more fully, below. 

Hemp and Marijuana are distinguished by their use and chemical 

composition as well as by differing cultivation practices in their production.  
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Id.  Hemp and Marijuana also have separate statutory definitions in U.S. 

federal law. 

Marijuana is defined in the Controlled Substances Act, and does not 

specify a limit for THC or any other cannabinoid, but includes an explicit 

exemption for Hemp: 

(A) Subject to subparagraph (B), the term “marihuana” means all 
parts of the plant Cannabis sativa L., whether growing or not; the 
seeds thereof, the resin extracted from any part of such plant; and 
every compound, manufacture, salt, derivative, mixture, or 
preparation of such plant, its seeds or resin. 
 

(B)    The term “marihuana” does not include – 
(i) hemp, as defined in Section 1639o of Title 7; or 
(ii) the mature stalks of such plant, fiber produced from such 

stalks, oil or cake made from the seeds of such plant, any 
other compound, manufacture, salt, derivative, mixture, 
or preparation of such mature stalks (except the resin 
extracted therefrom), fiber, oil, cake, or the sterilized 
seed of such plant which is incapable of germination. 
 

21 U.S.C. § 802(16) as amended by Public Law 115-334, Sec. 12619, 132 

Stat. 5018 (December 20, 2018). 

Industrial Hemp, by definition in federal law, is “the plant cannabis 

sativa L., and any part of that plant, including the seeds thereof, and all 

derivatives, extracts, cannabinoids, isomers, acids, salts of isomers, whether 
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growing or not, with a delta-9 tetrahydrocannabinol concentration of not 

more than 0.3 percent on a dry weight basis.”  7 U.S.C. Sec. 1639o 

(emphasis added). 

Arkansas has adopted the same definition of Hemp in Ark. Code Ann. 

§ 2-15-503(5) (2021), with an explicit cross-reference to federal law for the 

concentration of THC: 

"Industrial hemp" means the plant Cannabis sativa and any part of the 
plant, including the seeds of the plant and all derivatives, extracts, 
cannabinoids, isomers, acids, salts, and salts of isomers, whether 
growing or not, that contains a tetrahydrocannabinol concentration of 
no more than that adopted by federal law under the Agricultural 
Marketing Act, 7 U.S.C. § 1639o, as it existed on January 1, 2021. 
 

Ark. Code Ann. § 2-15-503(5). 

According to the Arkansas Department of Agriculture, for Fiscal Year 

2023 (which began July 1, 2022), there are 22 Active Licensed Growers of 

Industrial Hemp in Arkansas.  [https://www.agriculture.arkansas.gov/plant-

industries/feed-and-fertilizer-section/hemp-home/ - indicating a June 2, 

2022, last update; accessed on August 30, 2022].  Additionally, there are 8 

active licensed Processor/Handler’s for Industrial Hemp.  [same website] 

The Measure at issue makes no distinction between Hemp and 

Marijuana.  There is a definition for marijuana, and its derivatives, in the 
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Measure, which encompasses both Hemp and Marijuana.  The Measure 

(§3(g)) states: 

“Cannabis” means marijuana and other substances including any parts 
of the plant Cannabis sativa, whether growing or not, its seeds and the 
resin extracted from any part of the plant; and any compound, 
manufacture, salt, derivative, mixture, isomer or preparation of the 
plant, including tetrahydrocannabinol [THC] and all other cannabinol 
derivatives, whether produced directly or indirectly by extraction.    

 
Add. 20. 

In §3(j), the Measure defines “usable cannabis”: 

“Usable cannabis” means the stalks, seeds, roots, dried leaves, 
flowers, oils, vapors, waxes, and other portions of the cannabis plant, 
and any mixture or preparation thereof, but does not include the 
weight of any other ingredient that may be combined with cannabis.  
This term may be used interchangeably with “usable marijuana.”  
 

Add. 21. 

 The two definitions in the Measure encompass all THC 

concentrations, with no exception for Industrial Hemp.   

Unfortunately for current Industrial Hemp growers in Arkansas, §9 (f) 

of the Measure states: 

Nothing in this amendment permits the cultivation, production, 
distribution, or sale of cannabis by individuals or entities except as 
authorized by this amendment or under Amendment 98 [medical 
marijuana, as revised by the Measure]. 
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Add. 27. 

Finally, the Measure “expressly declares null and void” all provisions 

in the Arkansas Constitution, statutes, regulations, and common law 

“inconsistent or in conflict with any provision of this amendment.”  (§10(b)).  

The Amendment itself states that the General Assembly “may not amend, 

alter, or repeal this amendment” absent [another] vote of the people.  (§12).  

Add. 28. 

 The Measure fails to provide any exemption for Hemp, contrary to  

both current Arkansas and Federal law.  Whether by intention, omission, 

oversight, neglect, or economic imperative, the Measure encompasses 

Industrial Hemp as currently authorized in Arkansas, prohibits further 

growing or processing of Industrial Hemp except as authorized by the 

Measure, and leaves no room for legislative or other adjustments to the 

Measure. 

 The Ballot Title fails to identify the Measure’s conflict with existing 

law (legal production of Industrial Hemp), and the Measure’s declaration 

that activities like those authorized by the Arkansas Industrial Hemp 
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Production Act will be “expressly declared null and void” by the Measure.  

Add. 28. 

 Sponsors sought review in this Court, an original action, on August 4, 

seeking to overturn the SBEC decision not to certify the Ballot Title for the 

Measure for the 2022 General Election Ballot.  This Court granted 

Intervenors’ SAFE and Burnett’s Motion to Intervene on August 19.  

Intervenors filed their Answer and Exhibits on August 22.  It is from these 

proceedings that this matter is before the Court. 
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ARGUMENT 
 

 The Ballot Title is legally insufficient.  The Court should dismiss the 

original action complaint.  Material omissions in the Ballot Title would, if 

included, give voters serious ground for reflection on how to vote.  

Statements in the Ballot Title have a tendency to mislead voters, thwarting a 

fair understanding of the issues in the Measure.  The Ballot Title fails to 

identify the elimination of restrictions on THC concentrations.  The Title 

misleads voters concerning the wholesale elimination of child safety 

precautions in current law, replaced by minimalist protections.  Finally, the 

Title omits entirely the Measure’s overinclusive definition of marijuana, 

which will eliminate the Arkansas Industrial Hemp Industry.   

There is no chance for the legislature to correct any errors or 

omissions, or other problems with the Measure.  The Measure explicitly 

prohibits any legislative changes.  The Measure explicitly declares “null and 

void” every provision in Arkansas law “inconsistent or in conflict with any 

provision of this amendment.”  Add. 27.  The Court should uphold the 

unanimous SBEC decision not to certify this Ballot Title to the 2022 General 

Election Ballot. 
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STANDARD OF REVIEW 

 Voters will derive their information about a proposed measure from 

an inspection of the ballot title immediately before exercising the right of 

suffrage.  Christian Civil Action Comm. v. McCuen, 318 Ark. 241, 245, 884 

SW.2d 605 (1994).  The ballot title must be an impartial summary of the 

proposed amendment, and it must give voters a fair understanding of the 

issues presented and the scope and significance of the proposed changes in 

the law.  Cox v. Daniels, 374 Ark. 437, 443, 288 S.W.3d 591 (2008) 

(citations omitted). 

 Sufficiency of a ballot title is a matter of law to be decided by this 

Court.  Bailey v. McCuen, 318 Ark. 277, 284, 884 S.W.2d 938 (1994).  

Amendment 80 grants “original jurisdiction” to this Court over the 

sufficiency of state-wide petitions.  Ark. Const. Am. 80 § 2(D)(4) (“original 

jurisdiction to determine sufficiency”); Ark. Sup. Ct. R. 6-5(a); see Ark. 

Const. Art. 5, § 1; Bailey, id. 

 A ballot title must be free of any misleading tendency that, whether by 

amplification, omission, or fallacy, thwarts a fair understanding of the issues 

presented.  Wilson v. Martin, 2016 Ark. 334, at 7 (citations omitted); Bailey, 

318 Ark. at 284.  It must not be tinged with partisan coloring.  Bailey, id. 
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(citing, Plugge v. McCuen, 310 Ark. 654, 657, 841 S.W.2d 139 (1992); 

Ferstl v. McCuen, 296 Ark. 504, 509, 758 S.W.2d 398 (1988); Bradley v. 

Hall, 220 Ark. 925, 927, 251 S.W.2d 470 (1952)).  It cannot omit material 

information that would give the voters serious ground for reflection.  Wilson, 

id.; Bailey, id. at 285 (citations omitted).  The title must be complete enough 

to convey an intelligible idea of the scope and import of the proposed law.  

Wilson, id.; Bailey, id.  The title must be intelligible, honest, and impartial so 

that it informs voters with such clarity that they can cast their ballots with a 

fair understanding of the issues presented.  Id.  The ultimate issue is whether 

the voter, while inside the voting booth, is able to reach an intelligent and 

informed decision for or against the proposal and understands the 

consequences of his or her vote based on the ballot title.  Wilson, id. 

 

I. SBEC MADE THE CORRECT DETERMINATION THAT 

THE BALLOT TITLE IS LEGALLY INSUFFICIENT  

 The SBEC made the correct determination.  The Ballot Title is 

insufficient.  This Court should dismiss the Complaint as Petitioners are not 

entitled to any relief. 
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 The elimination of restrictions on THC content is one of the most 

significant facts in the proposed Measure.  Int. S-B Supp. Add. 3 (Sabet Aff. 

Par. 24).  Kevin Sabet is well-qualified to make this assertion, based upon 

his knowledge, skills, experience, training, and education. Int. S-B Supp. 

Add. 1 (par. 2, 3, 4, 5, and 6) ARE 702 and 703 (expert witness testimony); 

see also, ARE 701.  The elimination of restrictions on THC content does not 

appear in the ballot title, other than by citation to a provision of the 

constitution. 

The Ballot Title says “… repealing and replacing Amendment 98 §§ 

8(e)(5)(A)-(B) and 8(e)(8)(A)-(F) with requirements for child-proof 

packaging and restrictions on advertising that appeals to children…”. Add. 

18.  There is no mention of THC, nor of the significant change in current law 

concerning THC.  Yet, the “repeal … of §8(e)(5)(A)-(B)” in the Measure is 

elimination of all restrictions on THC content. 

 The omission of information about THC – other than in a legal 

citation to the current constitution – would give voters serious ground for 

reflection if the information were included in the title.  THC is the primary 

psychoactive ingredient in marijuana.  Int. S-B Supp. Add 1.  Its addictive 

properties exacerbate its potential harms; increased potency is associated 



 Int. SAFE + B Brief, P. 25 

with the most severe impacts on mental health, including psychosis, 

suicidality, and addiction.  Int. S-B Supp. Add 2.  Increased potency is the 

only reason for repeal of the restriction; higher potency marijuana sells.  Int. 

S-B Supp. Add. 2 (par. 18). 

The Court has consistently held that omissions of similar legal 

information make a Ballot Title insufficient under this Court’s standards.  In 

Bailey v. McCuen, id., the Court reviewed a proposed change to Workers’ 

Compensation laws.  The ballot title indicated that the measure would 

“restrict[] legal fees … to 25% of all sums in respect to a claim.”  The 

measure itself would have changed existing law which had a specific dollar 

limit on appeals to the full commission, and to the Court of Appeals.  

Consequently, the ballot title failed to disclose the elimination of the 

statutory restriction.  As the Court said, the ballot title’s failure to reveal the 

fact that the caps are completely removed on legal fees connected with 

Workers’ Compensation appeals  

… is a material point in that knowledge of this exception to the 
restriction on fees would give some voters serious ground for 
reflection on how to cast their ballots…. The clear message sent by 
the ballot title language restricting legal fees to 25% is that all legal 
fees, including legal fees on appeal, will be so limited.  In point of 
fact, just the opposite is the case.  The limits are being totally removed 
on legal fees collectible for appeals…. [W]e are convinced that the 
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“restriction” language here has a tendency to mislead with respect to 
legal fees on appeal.  
  

Bailey, id. at 285-87.  Sponsor’s Title is no different. 

 The Court has disapproved the use of terms that are technical and not 

readily understood by voters, such that voters would be placed in a position 

of either having to be an expert in the subject, or having to guess as to the 

effect his or her vote would have.  Wilson, id. at 9 (citing Cox v. Daniels, 

374 Ark. 437, 447, 288 S.W.3d 591 (2008); Kurrus v. Priest, 342 Ark. 434, 

444, 29 S.W.3d 669 (2000) (ballot title insufficient for failure to inform 

voter what constitutes a “tax increase”); Christian Civic Action Comm, id. 

318 Ark. 248-50 (ballot title misleading by using technical terms in order to 

avoid using the term “casino-style gambling”)).  The omission of THC from 

the ballot title of this measure is no less significant for voters, and no less 

misleading.  A citation to a section of the constitution – which is not going 

to be with the voter in the voting booth – is the quintessential type of “highly 

technical” term disfavored in ballot titles.  Wilson, id., at 9 (citing Cox v. 

Daniels, id.).  The SBEC made the correct determination. 

 The Ballot Title deliberately obfuscates the elimination of restrictions 

on THC content under current law.  Its placement – and obscure legal 
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citation – is misleading and tinged with partisan coloring because it does not 

evoke images or thoughts of THC content in any respect.  Here, the 

otherwise undisclosed repeal of limitations on THC content in the Ballot 

Title itself is associated with the repeal of certain child-safety protections 

under current law, and the replacement of the safety precautions with other 

language.  This duplicity makes the Ballot Title insufficient.  See Crochet v. 

Priest, 326 Ark. 338, 346, 931 S.W.2d 128 (1996) (“video game terminals” 

is misleading and tinged with partisan coloring because it does not evoke 

images of slot machines in gambling initiative). 

 Nor is the elimination of restrictions on THC concentration the type of 

“minute detail” that need not be included in a ballot title.  By contrast, the 

measure, legalizing marijuana under state law, would undisputedly result in 

the imposition of enormous social, legal, economic, and other costs in the 

State of Arkansas.  One example “cost” is that all dogs currently used for 

interdiction of illegal drugs would be rendered useless, and so would have to 

be replaced.  Int. S-B Supp. Add. 79-80 (Burnett Aff.).  This is the type of 

detail that, while true, need not be included in a Ballot Title.  Stiritz v. 

Martin, 2018 Ark. 281, at 5-6, 556 S.W.3d 523 (ballot title not required to 

include every detail or how the law may work when voters not mislead).  
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But drug dogs are merely ancillary to the operation of this amendment, 

where the elimination of limits on THC concentrations is “one of the most 

significant facts” contained in the measure.  Int. S-B Supp. Add. 3 (Sabet 

Aff.). 

 

II. THE BALLOT TITLE IS LEGALLY INSUFFICIENT 

BECAUSE IT MISLEADS VOTERS, IS TINGED WITH 

PARTISAN COLORING, AND OMITS ENTIRELY THE 

ELIMINATION OF FEDERAL STANDARDS DESIGNED 

TO PROTECT CHILDREN FROM POISON 

The Ballot Title is likewise insufficient because it misleads voters 

concerning the safety protections in current law.  It is tinged with partisan 

coloring concerning the replacement language for safety protections.  

Finally, it omits entirely the elimination of federal standards designed to 

protect children from poison.  SBEC staff astutely pointed out these 

problems.  Int. S-B Suppl. Add. 16-18. 

 Current law includes a myriad of protections “to avoid making the 

product” medical marijuana, “appealing to children….”  Am. 98, § 

8(e)(8)(A)-(F); Int. S-B Supp. Add. 116.  Current protections include the 
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requirement for “Child-proof packaging that cannot be opened by a child or 

that prevents ready access to toxic or harmful amount of the product, and 

that meets testing requirements in accordance with the method described in 

16 C.F.R. § 1700.20, as existing on January 1, 2017….”  Am. 98, § 

8(e)(8)(D); Int. S-B Supp. Add. 116. 

 The Ballot Title sub judice is insufficient because it misleads voters 

about the elimination of child safety protections, and the substitution of 

much less stringent language.  This is a material omission, i.e., insufficiency, 

just as the ballot title in Bailey was insufficient.  Bailey concerned proposed 

changes to Workers’ Compensation laws.  The Court held that the measure’s 

change in the construction of the Workers’ Compensation laws, from “strict 

construction” under current law (Ark. Code Ann. § 11-9-704(c)(3) (Supp. 

1993)) to “liberal construction” under Section 8 of the proposed measure 

“lies at the core of the proposed amendment, and its inclusion in the ballot 

title was imperative.”  Bailey, 318 Ark. at 288.  “[T]he voting public would 

see this policy language as a directive to adjudicators to view the workers’ 

compensation statutes expansively so as to provide remedies to those injured 

on the job….”  Id. Consequently, the omission was material, and knowledge 
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of that information would give the voters a serious basis for reflection on 

how to cast their ballots. 

 In addition, use of a citation to a section of Amendment 98, and the 

placement of the language in the Ballot Title is tinged with partisan coloring.  

The placement misleads voters into voting in favor of “child proof 

packaging and restrictions on advertising that appeals to children” Add. 18, 

without realizing that voters are repealing much more significant restrictions 

in current law, Int. S-B Supp. Add 116 (Am. 98, § 8(e)(8)); Int. S-B Supp. 

Add 123-142 (16 C.F.R. § 1700.20).  Crochet, id. at 346.  SBEC staff 

correctly flagged this legal insufficiency in the Ballot Title.  The Court 

should dismiss the Complaint. 

 

III. THE BALLOT TITLE IS LEGALLY INSUFFICIENT 

BECAUSE IT OMITS MATERIAL INFORMATION ABOUT 

THE ELIMINATION OF INDUSTRIAL HEMP 

 The Ballot Title is insufficient for its total omission of any discussion 

concerning Industrial Hemp.  The measure fails to include any exemption 

for Industrial Hemp.  The difference between Hemp, and marijuana is only 

in the concentration of THC permitted.  Industrial Hemp, by definition, is 
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“the plant cannabis sativa L., and any part of that plant, including the seeds 

thereof, and all derivatives, extracts, cannabinoids, isomers, acids, salts of 

isomers, whether growing or not, with a delta-9 tetrahydrocannabinol 

concentration of not more than 0.3 percent on a dry weight basis.”  7 U.S.C. 

Sec. 1639o; see Ark. Code Ann. § 2-15-503(5) (2021) (same, with cross-

reference to federal law for the concentration of THC).   

The federal government defines marijuana in the Controlled 

Substances Act more broadly, and does not specify a limit for THC or any 

other cannabinoid, but includes an explicit exemption for Hemp: 

(C) Subject to subparagraph (B), the term “marihuana” means all parts 
of the plant Cannabis sativa L., whether growing or not; the seeds 
thereof, the resin extracted from any part of such plant; and every 
compound, manufacture, salt, derivative, mixture, or preparation 
of such plant, its seeds or resin. 
 

(D)    The term “marihuana” does not include – 
(iii) hemp, as defined in Section 1639o of Title 7; or 
(iv) the mature stalks of such plant, fiber produced from such 

stalks, oil or cake made from the seeds of such plant, any 
other compound, manufacture, salt, derivative, mixture, 
or preparation of such mature stalks (except the resin 
extracted therefrom), fiber, oil, cake, or the sterilized 
seed of such plant which is incapable of germination. 
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21 U.S.C. § 802(16) as amended by Public Law 115-334, Sec. 12619, 

132 Stat. 5018 (December 20, 2018). 

The Measure, by contrast, has no exception for Cannabis sativa with a  

tetrahydrocannabinol concentration of not more than 0.3 percent on a dry 

weight basis.  There is a definition for marijuana, and its derivatives, in the 

Measure, which encompasses both Hemp and Marijuana.  The Measure 

(§3(g)) states: 

“Cannabis” means marijuana and other substances including any parts 
of the plant Cannabis sativa, whether growing or not, its seeds and the 
resin extracted from any part of the plant; and any compound, 
manufacture, salt, derivative, mixture, isomer or preparation of the 
plant, including tetrahydrocannabinol [THC] and all other cannabinol 
derivatives, whether produced directly or indirectly by extraction.    

 
Add. 20.  It ties down the definition by stating in §3(j), that: 

“Usable cannabis” means the stalks, seeds, roots, dried leaves, 
flowers, oils, vapors, waxes, and other portions of the cannabis plant, 
and any mixture or preparation thereof, but does not include the 
weight of any other ingredient that may be combined with cannabis.  
This term may be used interchangeably with “usable marijuana.”  
 

Add. 21.  This “usable cannabis” definition is the opposite of the revised 

federal definition, 21 U.S.C. § 802(16)(B), above.  Rather than defining 

Hemp-related parts of Cannabis sativa plants as “not marihuana” as the 

federal government does, the Measure seeks to include those things 
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“federally excluded” as items controlled by the Measure by defining those 

“federally excluded” items (21 USC § 802(16)(B)) as “usable cannabis” in 

§3(j). 

 The two definitions in the Measure encompass all THC 

concentrations, with no exception for Industrial Hemp.  When read next to 

the revised federal definition of marihuana, it is easier to understand that the 

Measure eliminates the Industrial Hemp exemption in current state law. 

The effect on Industrial Hemp growers in Arkansas, is explicit in §9 

(f) of the Measure, which states: 

Nothing in this amendment permits the cultivation, production, 
distribution, or sale of cannabis by individuals or entities except as 
authorized by this amendment or under Amendment 98 [medical 
marijuana, as revised by the Measure]. 
 

Add. 27.  The Measure “expressly declares null and void” all provisions in 

the Arkansas Constitution, statutes, regulations, and common law 

“inconsistent or in conflict with any provision of this amendment.”  (§10(b)).  

Add. 28. 

Finally, the Measure itself forecloses any possibility that the General 

Assembly  might “amend, alter, or repeal this amendment” absent [another] 

vote of the people.  (§12).  Add. 28. 
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None of this is mentioned in the Ballot Title.  Consequently, the 

Ballot Title of the Measure omits the essential facts that it will regulate 

something that is currently legal under federal law; it will eliminate the 

Arkansas Industrial Hemp Production Act; and it will interfere with all 

currently-existing Industrial Hemp producers in the State of Arkansas.  The 

ballot title is wholly insufficient for these reasons. 

 Moreover, the Measure violates federal law; this is not disclosed in 

the Ballot Title.  A ballot title is misleading if it fails to inform voters that its 

provisions conflict with federal law.  Lange v. Martin, 2016 Ark. 337, at 9, 

500 S.W.3d 154, 159.  These are fatal defects in the Ballot Title, which the 

SBEC did not consider. 

 

A. The Measure Violates the Federal Takings Clause 

The Ballot Title fails to disclose this conflict with federal law.  The 

United States Constitution prohibits a State from taking private property for 

“public use, without just compensation.” U.S. Const. Amend. 5 

(incorporated into U.S. Const. Am. 14, and applicable to the states, Chicago 

B. & O. R.R. v. City of Chicago, 166 U.S. 226, 233, 236-37 (1897)). “Valid  
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contracts are property” under the Takings Clause. Lynch v. U.S., 292 U.S. 

571, 579 (1934). A license is protectible property where the State limits the 

reasons the State can eliminate that license. Stauch v. City of Columbia 

Heights, 212 F.3d 425 (8th Cir. 2000).   

Act 565 of 2021 re-authorizes the production of industrial hemp in the 

State of Arkansas (amending a 2019 law).  There are 22 active licensed 

Hemp growers and 8 active licensed Hemp processors/handlers in the State 

of Arkansas (as of June 2, 2022). Act 565 precludes revocation of a license 

without notice and a hearing, inter alia, Ark. Code Ann. § 2-15-512.  The 

Takings Clause prevents the “Government from forcing some people alone 

to bear public burdens which, in all fairness and justice, should be  borne by 

the public  as a whole.”  Armstrong v. United States, 364 U.S. 40, 49 (1960). 

 Here, the Measure eliminates the statutory authority for Industrial 

Hemp Production, Cannabis sativa with a THC concentration of less than 

0.3 percent by weight.  The Measure’s definitions include all Cannabis 

sativa, without exception for Hemp.  Thus, the Measure will eliminate the 

property interests of every producer of Industrial Hemp in their contracts, 

license, and property. This will give rise to claims under the Takings Clause 

by every Industrial Hemp grower, processor, and handler. The value of these 
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claims will be substantial. Thus, the value of the taking to be effected by the 

proposed amendment is substantial.  Nowhere is this disclosed in the Ballot 

Title. 

Knowing that the proposed measure opens the State to Takings Clause 

claims with value of all of the current Hemp Producers in an untold dollar 

amount would likely give a voter serious ground for reflection on the 

measure.  A prudent voter would want to weigh the merits of exposing his or 

her State to such expensive litigation.  The Ballot Title is legally insufficient 

for this omission. 

 

B. The Measure Violates Hemp Producers’ 

Equal Protection Rights 

“Equal Protection under the law is guaranteed by the Fourteenth 

Amendment to the United States Constitution . . . .” Ray v. State, 2017 Ark. 

App. 574, 4, 533 S.W.3d 587, 590. Equal protection  means the State must 

treat similarly situated persons the same. City of Cleburne v. Cleburne 

Living Ctr., 473 U.S. 432, 439 (1985).  The Measure violates the Equal 

Protection rights of participants in the Arkansas Industrial Hemp program; 

this is nowhere disclosed in the Ballot Title. 
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 In the current growing season, there are 22 licensed growers and 8 

Processor/Handlers in the Arkansas Industrial Hemp Program, according to 

the most recent Department of Agriculture website update.  The Measure, 

however, authorizes only eight “Tier One” cultivation facilities (§6(d)), to be 

given to current medical marijuana licensees, and an additional twelve “Tier 

Two” cultivation facilities, to be chosen by lottery (§6(g)); these are the only 

entities “authorized to produce and sell usable cannabis” under the Measure 

(§6(b)).  Add. 20-24.  There is absolutely no provision to exclude current 

Hemp producers from the effects of these limitations; current commercial 

producers of Industrial Hemp in Arkansas will be eliminated.  With the 

exception of “Tier One and Tier Two” producers of “usable cannabis” 

authorized by the Measure, no other producers are authorized.  Current 

participants in the Industrial Hemp program have no protection at all.  

Nowhere does the Ballot Title disclose these issues. 

The disparate treatment between current Industrial Hemp producers 

and the “new” Tier Two and “old” Tier One producers in the Measure has 

no relationship to a rational governmental objective.  Eliminating Hemp 

Production by one set of legal producers (Industrial Hemp producers), but 

allowing Hemp to be grown by the 8 “Tier One” current “Medical 
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Marijuana” producers without any reason does not satisfy the constitutional 

Equal Protection standard.   

Similarly, the proposed amendment imposes disparate treatment by 

affecting and interfering with contracts of Industrial Hemp producers while 

doing nothing to contractual relationships of the current medical marijuana 

producers license holders (who will become “Tier One” producers).   

Constitutional fiat is not a valid basis for the economic destruction of current 

businesses.  The  proposed  amendment’s disparate treatment has no real 

purpose and is entirely arbitrary. In other words, the proposed amendment 

does not express any legitimate governmental objective or rational basis for 

abrogating Hemp licenses.  This comes about merely three years after the 

State authorized them, in 2019, and renewed the program in 2021.  The 

Measure prospectively proposes to treat them differently – by constitutional 

imperative - from medical marijuana producers (who will become “Tier 

One” cannabis producers).  This is economic tyranny of the worst sort. 

The “chance” of winning the “lottery” for the 12 additional “Tier 

Two” producers allowed by the Measure does not provide Equal Protection 

to current Industrial Hemp producers, since there is no rational basis – 

indeed no basis given at all – for throwing all current Industrial Hemp 
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producers (growers, processors, and handlers) into an open-ended lottery 

with at most 12 “winners.”  These violations of federal constitutional 

protections are all the more problematic since the Measure and the Ballot 

Title utterly fail to disclose these violations.  The Ballot Title is fatally 

defective as a result of these omissions. 

The exposure of the State to Equal Protection claims of this 

magnitude would give a voter serious ground for reflection on the measure.  

But the Ballot Title does nothing to inform voters of the violation of federal 

law, and the potential sizeable impact of the Measure. 

 

C. The Measure Violates Hemp Producers’ 

 Due Process Rights 

When the government seeks to take a person’s liberty or property, the 

government must give that person due process, that is, notice and an 

opportunity to be heard. Mathews v. Eldridge, 424 U.S. 319 (1976). “For 

more than a century the central meaning of procedural due process has been 

clear: ‘Parties whose rights are to be affected are entitled to be heard; and in 

order that they may enjoy that right they must first be noticed.’” Fuentes v. 

Shevin, 407 U.S. 67, 80 (1972). The right to notice and a hearing before 
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suffering a loss “is a principle basic to our society.” Mathews, 424 U.S. at 

333.   

Current Arkansas law recognizes the necessities of Due Process 

concerning Industrial Hemp Producers.  Ark. Code Ann. § 2-15-512 (notice 

and hearing required for license revocation).  The Measure, however, is 

“self-executing” (§11), Add. 28; effective on November 18, 2022 (§2), Add. 

20; “expressly declares null and void” all provisions of the Arkansas 

Constitution and statutes “inconsistent or in conflict with any provision of 

this amendment” as to (and do not apply to) any activities allowed under this 

amendment.  (§10(b)), Add. 28.  The Measure would eliminate the statutory 

Due Process protections for Hemp Producers in current law. 

To demonstrate a due process violation, a party must show (1) that it 

possesses a protected liberty or property interest and (2) that the State 

deprived the party of that interest without due process of law. Hopkins v. 

Saunders, 199 F.3d 968, 975 (8th Cir. 1999). A party has a property interest 

in a license if the law grants it a “legitimate claim of entitlement” to the 

license as opposed to “a mere abstract desire or unilateral expectation.” C. 

Line, Inc. v. City of Davenport, 957 F.Supp.2d 1012, 1037 (S.D. Iowa 2013). 

A “legitimate claim of entitlement” arises when state law establishes 
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“procedural requirements that impose substantive limitations on the exercise 

of official discretion.” Stauch v. City of Colombia Heights, 212 F.3d 425, 

429 (8th Cir. 2000). In other words, if the State commits that it will only 

revoke a license for certain reasons, and with notice and hearing, then a 

person has a property interest in the license. A person’s interest in a contract 

is also protected by procedural due process. Board of Regents v. Roth, 408 

U.S. 564 (1972). 

 Current Industrial Hemp Producers, by definition in the Measure, 

would no longer be allowed to grow “usable cannabis” under the Measure, 

because there is no exception for Industrial Hemp.  The current exception in 

Arkansas law, set forth in Act 565 of 2021, is eliminated by the Measure, as 

set forth in its definitional sections. 

These facts would give voters serious grounds for reflection, and their 

omission necessitates invalidation of the ballot title. 

 

Ballot Title Fails to Disclose Repeal of Arkansas Law 

The Arkansas Constitution has its own takings clause (Ark. Const. 

Art. 2 § 22), equal protection clauses (Ark. Const. Art. 2 §§ 2, 3, 18), and 

due process clause (Ark. Const. Art. 2 § 8). If this proposed amendment has 
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its intended effect, it will undoubtedly impair the obligation of contracts 

between Hemp Producers, their vendors, their customers, as well as 

numerous other persons and entities. It takes private property without just 

compensation. It likely conflicts with the due process clauses of the 

Arkansas Constitution by taking property rights without notice or a hearing. 

And it eliminates one set of producers’ rights while leaving the medical 

marijuana producers rights intact – and enhances those rights by expanding 

them into recreational marijuana and production of Hemp.  

The proposed amendment contains a general clause that provides 

simply that “All provisions of the Constitution, statutes, regulations, and 

common law of this state, including without limitation laws forbidding the 

possession, cultivation, and use of cannabis and cannabis paraphernalia by 

adults, to the extent inconsistent or in conflict with any provision of this 

amendment, are expressly declared null and void as to, and do not apply to, 

any activities allowed under this amendment.”  (§10(b)).  Add. 28.  Given 

the many ambiguities in the proposed amendment explained in this brief, it 

would be near impossible for a voter to determine the reach of this general 

nullification [or “repealer”] clause.  
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 For example, the Arkansas Constitution clearly states that “[n]o 

person shall be taken, or imprisoned, or disseized of his estate, freehold, 

liberties or privileges; or outlawed, or in any manner destroyed, or deprived 

of his life, liberty or property; except by the judgment of his peers, or the 

law of the land; nor shall any person, under any circumstances, be exiled 

from the State.” Ark. Const. Art. 2, § 21. “The right of property is before and 

higher than any constitutional sanction; and private property shall not be 

taken, appropriated or damaged for public use, without just compensation 

therefor.” Ark. Const. Art. 2, § 22.  The Measure purports to deprive Hemp 

Producers of their property and grants them no due process. If the proposed 

amendment renders “null and void” the Due Process and Takings Clauses, 

the electorate is entitled to know, as repeal of long-established constitutional 

rights is not a light matter.  Conversely, if it does not, the electorate must be 

made aware that adoption of this proposed amendment will require the State, 

and thus taxpayers, to compensate the current Hemp Producers for taking 

property – and specifically their Arkansas license to grow Industrial Hemp - 

that, without question, is valuable. The voter is entitled to know the effect of 

his or her vote; but the Ballot Title, and proposed amendment, fail to inform 

voters of the effect of their vote on the Measure. 
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IV. DETERMINATION OF THE CONSTITUTIONALITY OF 

ACT 376 OF 2019 IS NOT NECESSARY TO A DECISION IN 

THIS CASE 

The constitutionality of Ark. Code Ann. § 7-9-111, et seq., and Act 

376 of 2019, is not necessary to the Court’s decision in this case.  The Court 

should not pass upon the constitutionality of Ark. Code Ann. § 7-9-111, et 

seq., because a decision on that point is not necessary to the determination of 

Petitioners’ cause of action.  Smith v. Garretson, 176 Ark. 834, 838 (1928).  

The Ballot Title is legally insufficient under this Court’s precedent and 

Amendment 7; nothing more needs to be decided. 

Moreover, this Court has already said that Act 877 of 1999, Ark. Code 

Ann. § 7-9-501, et seq., setting forth an alternative statutory method for 

challenging a ballot title, was constitutional.  Stilley v. Priest, 341 Ark. 329, 

337, 16 S.W.3d 251 (2000) (overruling Finn v. McCuen, 303 Ark. 418, 798 

S.W.2d 34 (1990) and Scott v. McCuen, 289 Ark. 41, 709 S.W.2d 77 (1986) 

“to the extent that they prevent a review of the text of a popular name and 

ballot title and the validity of the proposed measure prefatory to the 

gathering of signatures.”).  Act 376 is no different; there is no need to revisit 
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an issue this Court long ago considered, albeit with a different Act 

(subsequently repealed by the legislature, Act 1413 of 2013, § 20). 

Petitioners’ argument concerning the constitutionality of the 

procedure used by SBEC in this case is unavailing.  Act 376 is presumed 

constitutional; because it does not impose an “unwarranted restriction” on 

rights granted under article 5, § 1 of the Arkansas Constitution (Amendment 

7), it should be upheld.  McDaniel v. Spencer, 2015 Ark. 94, 3, 457 S.W.3d 

641, 647; Stilley, id. 

 

 

CONCLUSION 

 The Ballot Title omits essential information and is therefore 

insufficient.  The Ballot Title misleads voters, thwarting a fair understanding 

of the issues in the Measure and is therefore insufficient.  The Ballot Title is 

tinged with partisan coloring, preventing voters from understanding the 

effect of their vote on the Measure.  For these reasons, the Court should 

deny Petitioners any of the relief they seek; dismiss the Petition; and uphold 

the SBEC’s unanimous vote to withhold certification of the Measure from 
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the 2022 General Election Ballot; alternatively, the Court should order that 

any votes on the measure not be counted. 

     Respectfully submitted, 

     SAVE ARKANSAS FROM EPIDEMIC, 
     A Ballot Question Committee, and 
     DAVID BURNETT, Individually and as 
     Chairman of the Ballot Question Committee 
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     ________________________________ 
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State of Arkansas As Engrossed:  H3/18/21  1 

93rd General Assembly A Bill      2 

Regular Session, 2021  HOUSE BILL 1640 3 

 4 

By: Representatives Hillman, F. Allen, K. Ferguson 5 

  6 

For An Act To Be Entitled 7 

AN ACT TO AMEND THE LAW REGARDING INDUSTRIAL HEMP 8 

PRODUCTION; TO REPEAL THE ARKANSAS INDUSTRIAL HEMP 9 

ACT; TO ESTABLISH THE ARKANSAS INDUSTRIAL HEMP 10 

PRODUCTION ACT; AND FOR OTHER PURPOSES.  11 

 12 

 13 

Subtitle 14 

TO AMEND THE LAW REGARDING INDUSTRIAL 15 

HEMP PRODUCTION; TO REPEAL THE ARKANSAS 16 

INDUSTRIAL HEMP ACT; AND TO ESTABLISH THE 17 

ARKANSAS INDUSTRIAL HEMP PRODUCTION ACT. 18 

 19 

 20 

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS: 21 

 22 

 SECTION 1.  Arkansas Code Title 2, Chapter 15, Subchapter 4, is 23 

repealed. 24 

Subchapter 4 — Arkansas Industrial Hemp Act 25 

  26 

 2-15-401.  Title. 27 

 This act shall be known and may be cited as the “Arkansas Industrial 28 

Hemp Act”. 29 

 30 

 2-15-402.  Legislative intent. 31 

 This subchapter is intended to assist the state in moving to the 32 

forefront of industrial hemp production, development, and commercialization 33 

of hemp products in agribusiness, alternative fuel production, and other 34 

business sectors, both nationally and globally, and to the greatest extent 35 

possible. 36 



 1 

 2-15-403.  Definitions. 2 

 As used in this subchapter: 3 

  (1)  “Agribusiness” means the processing of raw agricultural 4 

products, including without limitation timber and industrial hemp, or the 5 

performance of value-added functions with regard to raw agricultural 6 

products; 7 

  (2)  “Certified seed” means industrial hemp seed that has been 8 

certified as having no more tetrahydrocannabinol concentration than that 9 

adopted by federal law under the Controlled Substances Act, 21 U.S.C. § 801 10 

et seq.; 11 

  (3)  “Grower” means a person licensed to grow industrial hemp by 12 

the State Plant Board; 13 

  (4)  “Hemp product” means a product made from industrial hemp, 14 

including without limitation: 15 

   (A)  Certified seed for cultivation if the seeds originate 16 

from industrial hemp varieties; 17 

   (B)  Cloth; 18 

   (C)  Cordage; 19 

   (D)  Fiber; 20 

   (E)  Food; 21 

   (F)  Fuel; 22 

   (G)  Paint; 23 

   (H)  Paper; 24 

   (I)  Particleboard; 25 

   (J)  Plastics; and 26 

   (K)  Seed, seed meal, and seed oil for consumption; 27 

  (5)  “Industrial hemp” means all parts and varieties of the plant 28 

Cannabis sativa, cultivated or possessed by a licensed grower, whether 29 

growing or not, that contain a tetrahydrocannabinol concentration of no more 30 

than that adopted by federal law in the Controlled Substances Act, 21 U.S.C. 31 

§ 801 et seq.; 32 

  (6)  “Seed research” means research conducted to develop or 33 

recreate better strains of industrial hemp, particularly for the purposes of 34 

seed production; and 35 

  (7)  “Tetrahydrocannabinol” means the natural or synthetic 36 



equivalents of the substances contained in the plant, or in the resinous 1 

extractives of, Cannabis sativa, or any synthetic substances, compounds, 2 

salts, or derivatives of the plant or chemicals and their isomers with 3 

similar chemical structure and pharmacological activity. 4 

 5 

 2-15-404.  State Plant Board — Research program. 6 

 (a)(1)  The State Plant Board may adopt rules to administer the 7 

industrial hemp research program and to license persons to grow industrial 8 

hemp under this subchapter. 9 

  (2)  The board may include as part of its rules the establishment 10 

of industrial hemp testing criteria and protocols. 11 

 (b)(1)  The board shall promote research and development concerning 12 

industrial hemp and commercial markets for Arkansas industrial hemp and hemp 13 

products. 14 

  (2)  The board may work in conjunction with the Division of 15 

Agriculture of the University of Arkansas and the University of Arkansas 16 

Cooperative Extension Service regarding industrial hemp research programs. 17 

  (3)(A)  The board may undertake research concerning industrial 18 

hemp production through the establishment and oversight of a ten-year 19 

industrial hemp research program. 20 

   (B)  In conjunction with the Division of Agriculture of the 21 

University of Arkansas, the board may create a program consisting primarily 22 

of demonstration plots planted and cultivated in this state by growers 23 

licensed under this subchapter. 24 

   (C)  The board may determine the location, and the total 25 

number and acreage, of each demonstration plot. 26 

   (D)(i)  In conducting research under this subchapter, 27 

higher tetrahydrocannabinol concentration varieties of industrial hemp may be 28 

grown to provide breeding strains to revitalize the production of industrial 29 

hemp. 30 

    (ii)  However, tetrahydrocannabinol levels shall not 31 

exceed three-tenths of one percent (0.3%). 32 

  (4)  The board may seek permits or waivers from the United States 33 

Drug Enforcement Administration or the appropriate federal agency that are 34 

necessary for the advancement of the industrial hemp research program. 35 

  (5)  In conjunction with the Division of Agriculture of the 36 



University of Arkansas, the board may: 1 

   (A)  Oversee and analyze the growth of industrial hemp by 2 

selected and licensed growers for agronomy research and analysis of required 3 

soils, growing conditions, and harvest methods relating to the production of 4 

industrial hemp that may be suitable for various commercial hemp products, 5 

including without limitation industrial hemp seed, paper, clothing, and oils; 6 

   (B)  Conduct seed research on various types of industrial 7 

hemp that are best suited to be grown in Arkansas, including without 8 

limitation: 9 

    (i)  Creation of Arkansas hybrid types of industrial 10 

hemp; 11 

    (ii)  Industrial hemp seed availability; and 12 

    (iii)  In-the-ground variety trials and seed 13 

production; 14 

   (C)  Establish a program to recognize certain industrial 15 

hemp seed as being Arkansas heritage hemp seed; 16 

   (D)  Study the economic feasibility of developing an 17 

industrial hemp market in various types of industrial hemp that can be grown 18 

in the state; 19 

   (E)  Report on the estimated value-added benefits, 20 

including environmental benefits, that Arkansas businesses could reap by 21 

having an industrial hemp market of Arkansas-grown industrial hemp varieties 22 

in the state; 23 

   (F)  Study the agronomy research being conducted worldwide 24 

relating to industrial hemp varieties, production, and utilization; 25 

   (G)  Research and promote Arkansas industrial hemp and hemp 26 

seed on the world market that can be grown on farms in the state; and 27 

   (H)  Study the feasibility of attracting federal and 28 

private funding for the Arkansas industrial hemp research program. 29 

  (6)  The board may: 30 

   (A)  Coordinate with the Arkansas Energy Office of the 31 

Division of Environmental Quality to study the use of industrial hemp in new 32 

energy technologies, including without limitation: 33 

    (i)  Evaluation of the use of industrial hemp to 34 

generate electricity, and to produce biofuels and other forms of energy 35 

resources; 36 



    (ii)  Growth of industrial hemp on reclaimed mine 1 

sites; 2 

    (iii)  Use of hemp seed oil in the production of 3 

fuels; and 4 

    (iv)  Assessment of the production costs, 5 

environmental issues, and costs and benefits involved with the use of 6 

industrial hemp for energy; and 7 

   (B)  Promote awareness of the financial incentives that may 8 

be available to agribusiness and manufacturing companies that manufacture 9 

industrial hemp into hemp products to: 10 

    (i)  Attract new businesses to the state; 11 

    (ii)  Create a commercial market for industrial hemp; 12 

    (iii)  Create new job opportunities for Arkansas 13 

residents; and 14 

    (iv)  Diversify the agricultural economy of the 15 

state. 16 

  (7)  The research activities under this subchapter shall not: 17 

   (A)(i)  Subject the industrial hemp research program to 18 

criminal liability under the controlled substances laws of the state. 19 

    (ii)  The exemption from criminal liability under 20 

subdivision (b)(7)(A)(i) of this section is a limited exemption that shall be 21 

strictly construed and that shall not apply to an activity of the industrial 22 

hemp research program that is not expressly permitted under this subchapter; 23 

or 24 

   (B)  Amend or repeal by implication a provision of the 25 

Uniform Controlled Substances Act, § 5-64-101 et seq. 26 

  (8)  The board shall notify the Division of Arkansas State Police 27 

and each local law enforcement agency with jurisdiction of the duration, 28 

size, and location of all industrial hemp demonstration plots. 29 

  (9)  The board may cooperatively seek funds from both public and 30 

private sources to implement the industrial hemp research program created in 31 

this subchapter. 32 

  (10)  By December 31, 2018, and annually thereafter, the board 33 

shall report on the status and progress of the industrial hemp research 34 

program to the Governor and to the Department of Agriculture. 35 

  (11)  The board may establish and collect fees to administer the 36 



industrial hemp research program. 1 

 2 

 2-15-405.  Interagency cooperation. 3 

 (a)  The Division of Agriculture of the University of Arkansas may 4 

provide research and development related services under this subchapter for 5 

the State Plant Board, including without limitation: 6 

  (1)  Testing of industrial hemp; 7 

  (2)  Processing of documents relating to the program of 8 

licensure; 9 

  (3)  Financial accounting and recordkeeping, and other budgetary 10 

functions; and 11 

  (4)  Meeting coordination and staffing. 12 

 (b)(1)  The Arkansas Economic Development Commission may work in 13 

conjunction with the board to promote: 14 

   (A)  The development of industrial hemp production in the 15 

state; and 16 

   (B)  The commercialization of hemp products in 17 

agribusiness, alternative fuel production, and other business sectors, to the 18 

greatest extent possible. 19 

  (2)  The commission may promote the availability of financial 20 

incentives offered by state government for the processing and manufacture of 21 

industrial hemp into hemp products in the state, including without limitation 22 

incentives offered to interested parties both within and without this state. 23 

 (c)  Administrative expenses under this section shall be paid from the 24 

Arkansas Industrial Hemp Program Fund. 25 

 26 

 2-15-406.  State Plant Board — Reports. 27 

 The State Plant Board may report to the Department of Agriculture 28 

concerning industrial hemp policies and practices that may result in the 29 

proper legal growing, management, use, and marketing of the state's potential 30 

industrial hemp industry, including without limitation: 31 

  (1)  Federal laws and regulatory constraints; 32 

  (2)  The economic and financial feasibility of an industrial hemp 33 

market in Arkansas; 34 

  (3)  Arkansas businesses that might use industrial hemp; 35 

  (4)  Examination of research on industrial hemp production and 36 



use; 1 

  (5)  The potential for globally marketing Arkansas industrial 2 

hemp; 3 

  (6)  A feasibility study of private funding for the Arkansas 4 

industrial hemp research program; 5 

  (7)  Enforcement concerns; 6 

  (8)  Statutory and regulatory schemes for growing of industrial 7 

hemp by private producers; and 8 

  (9)  Technical support and education about industrial hemp. 9 

 10 

 2-15-407.  Federal regulations regarding industrial hemp. 11 

 (a)  The State Plant Board shall adopt the federal rules and 12 

regulations that are currently enacted regarding industrial hemp as in effect 13 

on January 1, 2017. 14 

 (b)  This subchapter does not authorize a person to violate any federal 15 

rules or regulations. 16 

 (c)  If any part of this subchapter conflicts with a provision of 17 

federal law relating to industrial hemp, the federal provision shall control 18 

to the extent of the conflict. 19 

 20 

 2-15-408.  Industrial hemp licenses. 21 

 (a)  The State Plant Board may establish a program of annual licensure 22 

to allow persons to grow industrial hemp in the state. 23 

 (b)(1)  The industrial hemp licensure program shall include the 24 

following forms of license: 25 

   (A)(i)  An industrial hemp research program grower license, 26 

to allow a person to grow industrial hemp in this state in a controlled 27 

fashion solely and exclusively as part of the industrial hemp research 28 

program overseen by the board. 29 

    (ii)  A license under subdivision (b)(1)(A)(i) of 30 

this section is subject to the receipt of necessary permissions, waivers, or 31 

other forms of authentication by the United States Drug Enforcement 32 

Administration or another appropriate federal agency under applicable federal 33 

laws relating to industrial hemp; and 34 

   (B)(i)  An industrial hemp grower license to allow a person 35 

to grow industrial hemp in this state. 36 



    (ii)  A license under subdivision (b)(1)(B)(i) of 1 

this section is subject to the authorization of legal industrial hemp growth 2 

and production in the United States under applicable federal laws relating to 3 

industrial hemp. 4 

  (2)  A license issued under this section shall authorize 5 

industrial hemp propagation only on the land areas specified in the license. 6 

 (c)(1)  A person seeking an application to grow industrial hemp, 7 

whether as part of the industrial hemp research program or otherwise, shall 8 

apply to the board for the appropriate license on a form provided by the 9 

board. 10 

  (2)  The board shall require the applicant to include on the form 11 

provided by the board under subdivision (c)(1) of this section the following 12 

information, including without limitation: 13 

   (A)  The name and mailing address of the applicant; 14 

   (B)  The legal description and global positioning 15 

coordinates of the production fields to be used to grow industrial hemp; and 16 

   (C)(i)  Written consent allowing the board, if a license is 17 

ultimately issued to the applicant, to enter onto the premises on which the 18 

industrial hemp is grown to conduct physical inspections of industrial hemp 19 

planted and grown by the applicant to ensure compliance with this subchapter 20 

and rules adopted under this subchapter. 21 

    (ii)  Unless a deficiency is found, the board shall 22 

make no more than two (2) physical inspections of the production fields of an 23 

industrial hemp licensee. 24 

    (iii)  Tetrahydrocannabinol levels shall be tested as 25 

provided in this subchapter. 26 

 (d)  Each application shall be accompanied by a nonrefundable fee of 27 

fifty dollars ($50.00). 28 

 (e)  The board shall establish a fee not to exceed two hundred dollars 29 

($200) for an: 30 

  (1)  Initial license; and 31 

  (2)  Annual renewal license. 32 

 (f)(1)  For an industrial hemp research program grower licensee, the 33 

board may approve licenses for only those growers whose demonstration plots 34 

the board determines will advance the goals of the industrial hemp research 35 

program. 36 



  (2)  The board shall base a determination under subdivision 1 

(f)(1) of this section on: 2 

   (A)  Growing conditions; 3 

   (B)  Location; 4 

   (C)  Soil type; 5 

   (D)  Various varieties of industrial hemp that may be 6 

suitable for various hemp products; and 7 

   (E)  Other relevant factors. 8 

 (g)  The board shall determine the number of acres to be planted under 9 

each license. 10 

 (h)  A copy of or an electronic record of a license issued by the board 11 

under this section shall be forwarded immediately to the sheriff of the 12 

county in which the industrial hemp location is licensed.     13 

 (i)  Records, data, and information filed in support of a license 14 

application is proprietary and subject to inspection only upon the order of a 15 

court of competent jurisdiction. 16 

 (j)  At the expense of the license holder, the board shall: 17 

  (1)  Monitor the industrial hemp grown by each license holder; 18 

  (2)  Provide for random testing of the industrial hemp for 19 

compliance with tetrahydrocannabinol levels; and 20 

  (3)  Provide for other oversight required by the board. 21 

 22 

 2-15-409.  License required — Records. 23 

 (a)(1)  A person shall obtain an industrial hemp grower license under 24 

this subchapter before planting or growing industrial hemp in this state. 25 

  (2)  An industrial hemp grower license holder who has planted and 26 

grown industrial hemp in this state may sell the industrial hemp to a person 27 

engaged in agribusiness or other manufacturing for the purpose of research, 28 

processing, or manufacturing that industrial hemp into hemp products. 29 

 (b)  An industrial hemp grower shall: 30 

  (1)  Maintain records that reflect compliance with this 31 

subchapter and all other state laws regulating the planting and cultivation 32 

of industrial hemp; 33 

  (2)  Retain all industrial hemp production records for at least 34 

three (3) years; 35 

  (3)  Allow industrial hemp crops, throughout sowing, growing, and 36 



harvesting, to be inspected by and at the discretion of the State Plant Board 1 

or its agents; 2 

  (4)  File with the board documentation indicating that the 3 

industrial hemp seeds planted were of a type and variety certified to have no 4 

more tetrahydrocannabinol concentration than that adopted in the federal 5 

Controlled Substances Act, 21 U.S.C. § 801 et seq.; 6 

  (5)  Notify the board of the sale of industrial hemp grown under 7 

the license and the names and addresses of the persons to whom the industrial 8 

hemp was sold; and 9 

  (6)  Provide the board with copies of each contract between the 10 

licensee and a person to whom industrial hemp was sold. 11 

 (c)  A person licensed to grow industrial hemp under this subchapter 12 

may import and resell industrial hemp seed that has been certified as having 13 

no more tetrahydrocannabinol concentration than that adopted in the federal 14 

Controlled Substances Act, 21 U.S.C. § 801 et seq. 15 

 16 

 2-15-410.  Transportation of industrial hemp. 17 

 (a)(1)  Only an industrial hemp grower licensee or his or her designees 18 

or agents may transport industrial hemp off the premises of the licensee. 19 

  (2)  When transporting industrial hemp off the premises of an 20 

industrial hemp grower licensee, the licensee or a designee or agent of the 21 

licensee shall carry the licensing documents from the State Plant Board, 22 

evidencing that the industrial hemp: 23 

   (A)  Was grown by a licensee; and 24 

   (B)  Is from certified seed. 25 

 (b)  Industrial hemp that is found in this state at any location off 26 

the premises of an industrial hemp grower licensee is contraband and subject 27 

to seizure by any law enforcement officer, unless the person in possession of 28 

the industrial hemp has in his or her possession either: 29 

  (1)  The proper licensing documents under this subchapter; or 30 

  (2)  A bill of lading or other proper documentation demonstrating 31 

that the industrial hemp was legally imported or is otherwise legally present 32 

in this state under applicable state and federal laws relating to industrial 33 

hemp. 34 

 35 

 2-15-411.  License revocation. 36 



 (a)(1)  The State Plant Board shall revoke the license of an industrial 1 

hemp grower licensee who fails to comply with this subchapter or the rules 2 

adopted under this subchapter. 3 

  (2)  An industrial hemp grower licensee whose license is revoked 4 

under subdivision (a)(1) of this section is ineligible for licensure under 5 

this subchapter for up to five (5) years after the revocation. 6 

 (b)(1)  Before revocation of an industrial hemp grower license, the 7 

board shall provide the industrial hemp grower licensee notice and an 8 

informal hearing before the board to show cause why the license should not be 9 

revoked and the licensee's right to grow forfeited. 10 

  (2)  If a license is revoked and a licensee's right to grow is 11 

forfeited as the result of an informal hearing under subdivision (b)(1) of 12 

this section, the industrial hemp grower licensee may request a formal 13 

administrative hearing before the board. 14 

 (c)  An industrial hemp grower licensee whose license is revoked may 15 

appeal the final order of the board by filing an appeal in the circuit court 16 

of the district in which the licensee resides. 17 

 18 

 2-15-412.  Grant funds. 19 

 (a)  An industrial hemp grower licensed under this subchapter may 20 

receive funds received by the state under the Arkansas Industrial Hemp 21 

Program Fund. 22 

 (b)  The State Plant Board shall adopt rules for applications for 23 

grants under this section. 24 

 25 

 SECTION 2.  Arkansas Code Title 2, Chapter 15, is amended to add an 26 

additional subchapter to read as follows: 27 

Subchapter 5 — Arkansas Industrial Hemp Production Act 28 

 29 

 2-15-501.  Title. 30 

 This subchapter shall be known and may be cited as the "Arkansas 31 

Industrial Hemp Production Act". 32 

 33 

 2-15-502.  Purpose. 34 

 (a)  The purpose of this subchapter is to: 35 

  (1)  Recognize industrial hemp as an agricultural product; 36 



  (2)  Recognize the cultivation, processing, and transportation of 1 

industrial hemp as an agricultural activity in this state; and  2 

  (3)  Ensure that this state has primary regulatory authority over 3 

the production of industrial hemp in this state. 4 

 (b)  This subchapter shall not be construed to grant the Department of 5 

Agriculture the authority to regulate hemp processing practices or 6 

methodologies. 7 

 8 

 2-15-503.  Definitions. 9 

 As used in this subchapter:  10 

  (1)  “Certified seed” means industrial hemp seed that has been 11 

certified as having no more tetrahydrocannabinol concentration than that 12 

adopted by federal law under the Agricultural Marketing Act, 7 U.S.C. § 13 

1639o, as it existed on January 1, 2021; 14 

  (2)  "Geospatial location" means a location designated through a 15 

global system of navigational satellites used to determine the precise ground 16 

position of a place or object; 17 

  (3)  "Grower" means a person licensed to grow and produce 18 

industrial hemp by the State Plant Board under this subchapter; 19 

  (4)  “Hemp product” means a product made from industrial hemp, 20 

including without limitation: 21 

   (A)  Certified seed for cultivation if the certified seed 22 

originates from industrial hemp varieties; 23 

   (B)  Cloth; 24 

   (C)  Cordage; 25 

   (D)  Fiber; 26 

   (E)  Food; 27 

   (F)  Fuel; 28 

   (G)  Paint; 29 

   (H)  Paper; 30 

   (I)  Particleboard; 31 

   (J)  Plastics; and 32 

   (K)  Seed, seed meal, and seed oil for consumption; 33 

  (5)  "Industrial hemp" means the plant Cannabis sativa and any 34 

part of the plant, including the seeds of the plant and all derivatives, 35 

extracts, cannabinoids, isomers, acids, salts, and salts of isomers, whether 36 



growing or not, that contains a tetrahydrocannabinol concentration of no more 1 

than that adopted by federal law under the Agricultural Marketing Act, 7 2 

U.S.C. § 1639o, as it existed on January 1, 2021; 3 

  (6)  "Lot" means a contiguous field, greenhouse, or indoor 4 

growing structure containing the same variety or strain of Cannabis sativa 5 

throughout the area; 6 

  (7)  "Measurement of uncertainty" means the parameter associated 7 

with the result of a measurement that characterizes the dispersion of the 8 

values that could reasonably be attributed to the particular quantity subject 9 

to measurement; 10 

  (8)  "Produce" means to grow industrial hemp for market or for 11 

cultivation for market; 12 

  (9)  “Representative sample” means a portion of the submitted 13 

sample that is prepared for laboratory analysis in such a way that it 14 

accurately and completely reflects the composition of the originally 15 

submitted sample from which it was taken; 16 

  (10)  “Tetrahydrocannabinol” means the natural or synthetic 17 

equivalents of the substances contained in the plant, or in the resinous 18 

extractives of, Cannabis sativa, or any synthetic substances, compounds, 19 

salts, or derivatives of the plant or chemicals and their isomers with 20 

similar chemical structure and pharmacological activity; and 21 

  (11)  “Total available tetrahydrocannabinol” means the sum of 22 

concentrations of:  23 

   (A)  Tetrahydrocannabinol in the original sample submitted 24 

for analysis; and  25 

   (B)  Tetrahydrocannabinol derived from 26 

tetrahydrocannabinolic acid in the sample through the laboratory procedure of 27 

post-decarboxylation. 28 

 29 

 2-15-504.  State plan for monitoring and regulating production of 30 

industrial hemp. 31 

 (a)  The Department of Agriculture, in consultation with the Governor, 32 

shall develop a plan to monitor and regulate the industrial hemp production 33 

program in this state. 34 

 (b)  The Department of Agriculture shall submit the plan developed 35 

under subsection (a) of this section to the United States Secretary of 36 



Agriculture as this state’s plan for monitoring and regulating the production 1 

of industrial hemp as provided by 7 U.S.C. 1639p, as it existed on January 1, 2 

2021. 3 

 (c)  The Department of Agriculture shall submit an amended state plan 4 

to the United States Department of Agriculture if the Department of 5 

Agriculture makes substantive revisions to the state plan or the laws and 6 

rules related to the state plan. 7 

 8 

 2-15-505.  Regulation of subchapter by State Plant Board and Department 9 

of Agriculture. 10 

 (a)  The State Plant Board shall adopt rules to implement and 11 

administer this subchapter. 12 

 (b)  Rules adopted by the board shall: 13 

  (1)  Prescribe the sampling, inspection, and testing procedures 14 

to ensure that the tetrahydrocannabinol concentration of industrial hemp 15 

planted, grown, or harvested in this state is not more than the acceptable 16 

hemp tetrahydrocannabinol level as defined by federal law; and 17 

  (2)  Provide due process for growers, including an appeals 18 

process. 19 

 (c)  The Department of Agriculture shall, upon request, provide the 20 

Division of State Police and each local law enforcement agency information 21 

regarding the industrial hemp production program under this subchapter. 22 

 (d)  The board may establish and collect fees to administer the 23 

program. 24 

 25 

 2-15-506.  Federal laws regarding industrial hemp. 26 

 If any part of this subchapter conflicts with a provision of federal 27 

law relating to industrial hemp, the federal provision shall control to the 28 

extent of the conflict. 29 

 30 

 2-15-507.  Grower licenses. 31 

 (a)  The State Plant Board may establish a procedure for annual 32 

licensure to allow persons to grow industrial hemp in the state. 33 

 (b)  A license issued under this section shall authorize industrial 34 

hemp propagation only on the land areas specified in the license. 35 

 (c)(1)  A person seeking an application to grow industrial hemp, 36 



whether as part of the industrial hemp research program or otherwise, shall 1 

apply to the Department of Agriculture for the appropriate license on a form 2 

provided by the department. 3 

  (2)  The rules adopted by the board shall require the applicant 4 

to include, at a minimum, the following information on the form provided by 5 

the department under subdivision (c)(1) of this section: 6 

   (A)  The name and mailing address of the applicant; 7 

   (B)  The legal description and global positioning 8 

coordinates of the production fields to be used to grow industrial hemp; and 9 

   (C)(i)  Written consent allowing the department, if a 10 

license is ultimately issued to the applicant, to enter onto the premises on 11 

which the industrial hemp is grown to conduct physical inspections of 12 

industrial hemp planted and grown by the applicant to ensure compliance with 13 

this subchapter and rules adopted under this subchapter; and 14 

    (ii)  Tetrahydrocannabinol levels shall be tested as 15 

provided in this subchapter. 16 

 (d)  Each application shall be accompanied by a nonrefundable fee. 17 

 (e)  The board shall establish a fee for an: 18 

  (1)  Initial license; and 19 

  (2)  Annual renewal license. 20 

 (f)  Except as provided in § 2-15-505(c), records, data, and 21 

information filed in support of a license application is proprietary and 22 

subject to inspection only upon the order of a court of competent 23 

jurisdiction. 24 

 (g)  At the expense of the license holder, the department shall: 25 

  (1)  Monitor the industrial hemp grown by each license holder; 26 

  (2)  Provide for random testing of the industrial hemp for 27 

compliance with tetrahydrocannabinol levels; and 28 

  (3)  Provide for other oversight required by board rules. 29 

 (h)  The board may establish and collect fees to administer the 30 

provisions of this subchapter. 31 

 (i)  Fees collected by the board under this subchapter are not 32 

refundable and may be used by the department to administer this subchapter. 33 

 34 

 2-15-508.  Licenses required – Records. 35 

 (a)  A person shall obtain a grower license under this subchapter 36 



before planting or growing industrial hemp in this state. 1 

 (b)  A grower shall: 2 

  (1)  Maintain records that reflect compliance with this 3 

subchapter and all other state laws regulating the planting and cultivation 4 

of industrial hemp; 5 

  (2)  Retain all industrial hemp production records for at least 6 

three (3) years; 7 

  (3)  Allow industrial hemp crops, throughout sowing, growing, and 8 

harvesting, to be inspected by and at the discretion of the Department of 9 

Agriculture or its agents; 10 

  (4)  File with the department documentation indicating that the 11 

industrial hemp seeds planted were of a type and variety certified to have no 12 

more tetrahydrocannabinol concentration than that adopted in 7 U.S.C. § 13 

1639o, as it existed on January 1, 2021; 14 

  (5)  Notify the department of the sale of industrial hemp grown 15 

under the license and the names and addresses of the persons to whom the 16 

industrial hemp was sold; and 17 

  (6)  Upon request, provide the department with copies of each 18 

contract between the licensee and a person to whom industrial hemp was sold. 19 

 (c)  A grower under this subchapter may import and resell industrial 20 

hemp seed that has been certified as having no more tetrahydrocannabinol 21 

concentration than that adopted in 7 U.S.C. § 1639o, as it existed on January 22 

1, 2021. 23 

 24 

 2-15-509.  Inspections and sampling. 25 

 (a)  The Department of Agriculture may enter onto land described by the 26 

grower to conduct inspections and collect and test samples. 27 

 (b)  The grower shall pay the cost of inspections under this section. 28 

 (c)  The department may inspect, collect samples from, or test plants 29 

from any portion of a lot to ensure compliance with this subchapter. 30 

 (d)  A grower shall allow the department to access the lot and the 31 

property on which the lot is located for purposes of this section. 32 

 (e)  The department may establish a sampling, testing, and remediation 33 

program published as annual policy guidelines in order to implement the 34 

industrial hemp production program.  35 

 (f)  During a scheduled sample collection, the grower or an authorized 36 



representative of the grower shall be present at the lot. 1 

 (g)  A representative of the sampling agency shall be provided with 2 

complete and unrestricted access during business hours to all industrial hemp 3 

and other cannabis plants, whether growing or harvested, and to all land, 4 

buildings, and other structures used for the cultivation, handling, and 5 

storage of all industrial hemp and other cannabis plants, and all locations 6 

listed in the grower license. 7 

 (h)  A grower shall not harvest the industrial hemp or other cannabis 8 

plants prior to samples being taken. 9 

 10 

 2-15-510.  Testing. 11 

 (a)(1)  Chemical analysis shall be conducted in accordance with methods 12 

validated for use by ongoing documentation or internal or interlaboratory 13 

performance using known reference standards for the analyte or analytical 14 

specimens of interest and meeting one (1) of more of the following criteria: 15 

   (A)  Endorsement or publication by reputable technical 16 

organizations; 17 

   (B)  Publication in a peer-reviewed journal with sufficient 18 

documentation to establish analytical performance and interpretation of 19 

results; or 20 

   (C)  Documentation of internal or interlaboratory 21 

comparison to an accepted methodology or protocol.  22 

  (2)  The testing methodology shall report total available 23 

tetrahydrocannabinol. 24 

 (b)(1)  Any test with corresponding measurement of uncertainty 25 

exceeding the maximum permissible total available tetrahydrocannabinol 26 

concentration is conclusive evidence that the lot represented by the sample 27 

is not in compliance with this subchapter. 28 

  (2)(A)  Noncompliant hemp plants are subject to seizure or 29 

disposal, or both, by the Department of Agriculture or any law enforcement 30 

officer.   31 

   (B)  The department may also require the grower to destroy 32 

noncompliant plants in compliance with this subchapter. 33 

 (c)  Samples of industrial hemp plant material from one (1) lot shall 34 

not be commingled with industrial hemp plant material from other lots. 35 

 36 



 2-15-511.  Grower reporting. 1 

 (a)  A grower shall report industrial hemp crop acreage with the United 2 

States Farm Service Agency and shall provide the following information: 3 

  (1)  The street address for each lot or greenhouse where 4 

industrial hemp will be produced; 5 

  (2)  To the extent practicable, the geospatial location for each 6 

lot or greenhouse where industrial hemp will be produced; 7 

  (3)  The acreage dedicated to the production of industrial hemp 8 

or greenhouse or indoor square footage dedicated to the production of 9 

industrial hemp; and 10 

  (4)  The license identifier. 11 

 (b)  If a grower operates in more than one (1) location, the 12 

information required under this section shall be provided for all production 13 

sites. 14 

 15 

 2-15-512.  License revocation. 16 

 (a)(1)  The State Plant Board shall revoke the license of a grower who 17 

fails to comply with this subchapter or the rules adopted under this 18 

subchapter. 19 

  (2)  A grower license revoked under subdivision (a)(1) of this 20 

section is ineligible for licensure under this subchapter for up to five (5) 21 

years after the revocation. 22 

 (b)(1)  Before revocation of a grower’s license, the board shall 23 

provide the grower notice and an informal hearing to show cause why the 24 

license should not be revoked and the grower's right to grow forfeited. 25 

  (2)  If a license is revoked and a grower's right to grow is 26 

forfeited as the result of an informal hearing under subdivision (b)(1) of 27 

this section, the grower may request a formal administrative hearing before 28 

the board or committee of the board, as provided in board rules. 29 

 (c)  A grower whose license is revoked may appeal the final order of 30 

the board by filing an appeal in the circuit court of the district in which 31 

the grower resides. 32 

 33 

 2-15-513.  Ineligibility — Fingerprinting and release of information. 34 

 (a)  An individual who has been convicted of a felony related to a 35 

controlled substance under federal or state law is ineligible, during the 36 



ten-year period following the date of the conviction, to participate in the 1 

industrial hemp production program under this subchapter. 2 

 (b)  An individual who materially falsifies any information contained 3 

in an application to participate in the program is ineligible to participate 4 

in the program under this subchapter. 5 

 (c)(1)(A)  All individuals desiring to participate in the program shall 6 

be fingerprinted, and the fingerprints shall be forwarded for a criminal 7 

background check through the Department of Public Safety. 8 

   (B)  After the completion of the criminal background check 9 

through the department under subdivision (c)(1)(A) of this section, the 10 

fingerprints shall be forwarded by the department to the Federal Bureau of 11 

Investigation for a national criminal history record check. 12 

  (2)  The applicant shall sign a release that allows the 13 

department to disclose: 14 

   (A)  An Arkansas noncriminal-justice background check to 15 

the State Plant Board as evidence in an administrative hearing conducted 16 

under the Arkansas Administrative Procedure Act, § 25-15-201 et seq.; and 17 

   (B)  A fingerprint card of the applicant to the Federal 18 

Bureau of Investigation to allow a federal fingerprint-based background check 19 

to be performed. 20 

 21 

 2-15-514.  Transportation of industrial hemp. 22 

 (a)  Industrial hemp found off the premises of a licensee is contraband 23 

and subject to seizure by any law enforcement officer unless the individual 24 

has in his or her possession the documents required by subsection (b) of this 25 

section. 26 

 (b)  An individual transporting or having in his or her possession 27 

industrial hemp shall also have in his or her possession either: 28 

  (1)  A grower license issued under this subchapter; or 29 

  (2)  A bill of lading or other proper documentation demonstrating 30 

that the industrial hemp was legally imported or is otherwise legally present 31 

in this state under applicable state and federal laws relating to industrial 32 

hemp. 33 

 34 

 2-15-515.  Violations. 35 

 (a)  A grower has committed a negligent violation of this subchapter if 36 



the grower negligently: 1 

  (1)  Fails to provide a legal description of land on which the 2 

grower produces industrial hemp; 3 

  (2)  Fails to obtain a license from the State Plant Board; or 4 

  (3)  Produces Cannabis sativa with a tetrahydrocannabinol 5 

concentration exceeding the tetrahydrocannabinol level threshold of a 6 

negligent violation as defined by federal rule.  7 

 (b)(1)  The board may promulgate rules establishing additional 8 

negligent violations. 9 

  (2)  The board shall not establish additional negligent 10 

violations that conflict with any Arkansas law governing criminal offenses.   11 

 (c)  If the Department of Agriculture determines that a grower has 12 

committed a negligent violation of this subchapter or a rule adopted under 13 

this subchapter, the grower shall comply with a corrective action plan 14 

established by the department that includes without limitation a: 15 

   (A)  Reasonable date by which the grower shall correct the 16 

negligent violation; and 17 

   (B)  Requirement that the grower shall periodically report 18 

to the department on the compliance of the grower with the state plan for a 19 

period of not less than two (2) calendar years. 20 

 (d)  A grower that negligently violates this subchapter three (3) times 21 

in a five-year period is ineligible to produce industrial hemp for a period 22 

of five (5) years beginning on the date of the third violation. 23 

 (e)  If the board determines that a grower has violated this subchapter 24 

with a culpable mental state greater than negligence, the board may revoke or 25 

suspend the grower’s license as provided in § 2-15-512 and shall report the 26 

grower to the Attorney General and to law enforcement. 27 

 (f)  In addition to the enforcement remedies described in this section, 28 

the board may: 29 

  (1)  Assess a civil penalty in an amount not to exceed five 30 

thousand dollars ($5,000) per violation; and  31 

  (2)  Place the grower on probation with a corrective action plan. 32 

 33 

 2-15-516.  Prohibited acts. 34 

 (a)  It shall be unlawful for a grower to:  35 

  (1)  Grow, process, sell or transfer, or permit the sale or 36 



transfer of living industrial hemp plants, viable hemp seed, leaf, or floral 1 

material to any person in a manner inconsistent with this subchapter or State 2 

Plant Board rule; 3 

  (2)  Hinder or obstruct in any way an authorized agent of the 4 

Department of Agriculture or any law enforcement entity in the performance of 5 

his or her duties; 6 

  (3)  Provide false, misleading, or incorrect information to the 7 

department pertaining to the licensee’s cultivation, processing, or 8 

transportation of industrial hemp, including without limitation information 9 

provided in any application, report, record, or inspection required or 10 

maintained in accordance with this subchapter and board rule;  11 

  (4)  Commingle harvested industrial hemp material, including 12 

without limitation harvested leaf or floral material, from one plot with 13 

harvested industrial hemp material from another plot except by written 14 

consent from the department; and  15 

  (5)  Violate any provision of this subchapter, or of any rule or 16 

order adopted by the board under this subchapter, or any terms and conditions 17 

of a license issued by the department.  18 

 (b)  The department may issue stop orders for industrial hemp that is 19 

grown, harvested, or distributed in violation of this subchapter.  20 

 21 

 SECTION 3.  Arkansas Code § 19-6-301(257), concerning special revenues, 22 

is amended to read as follows: 23 

  (257)  Permit fees paid under the Arkansas Industrial Hemp Act, § 24 

2-15-401 et seq. Arkansas Industrial Hemp Production Act, § 2-15-501 et seq.; 25 

 26 

 SECTION 4.  Arkansas Code § 19-6-835(b) and (c), concerning the funding 27 

and use of funds of the Arkansas Industrial Hemp Program Fund, are amended to 28 

read as follows: 29 

 (b)  The fund shall consist of: 30 

   (1)  Fees collected under the Arkansas Industrial Hemp Act, § 2-31 

15-401 et seq. Arkansas Industrial Hemp Production Act, § 2-15-501 et seq.; 32 

   (2)  Gifts, grants, and other funds both public and private; and 33 

   (3)  Other revenues as may be authorized by law. 34 

 (c)  Any unallocated or unencumbered balances in the fund shall be 35 

invested in the fund, and any interest or other income earned from the 36 



investments, along with the unallotted or unencumbered balances in the fund, 1 

shall not lapse but shall be carried forward for purposes of the fund and 2 

made available solely for the purposes and benefits of the industrial hemp 3 

research production program under the Arkansas Industrial Hemp Act, § 2-15-4 

401 et seq Arkansas Industrial Hemp Production Act, § 2-15-501 et seq. 5 

 6 

/s/Hillman 7 

 8 

 9 

APPROVED: 4/5/21 10 
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