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A. ISSUES PRESENTED 

1. Should this untimely personal restraint petition be 

dismissed because Schoenhals has failed to establish that State 

v. Monschke 1 is a significant and retroactive change in the law 

that is material to his case? 

2. Even if this Court determines that Schoenhals' 

petition is timely, should it nonetheless be dismissed because 

Schoenhals has failed to establish actual and substantial 

prejudice from the sentencing court's failure to exercise 

discretion? 

B. STATEMENT OF THE CASE 

Schoenhals was 20 years old in 1985 when he killed 14-

year-old Mark Wallace, and he was 21 years old when he was 

convicted of aggravated first-degree murder. See Appendix A 

Gudgment and sentence). Schoenhals knew Wallace's older 

brother and was aware that Wallace's father kept guns in their 

1 197 Wn.2d 305, 482 P.3d 276 (2021). 
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home. See Appendix B ( certification for determination of 

probable cause). Schoenhals and a friend burglarized the 

Wallace home, stole the firearms and other items, and stabbed 

the teenage Wallace in the throat, killing him. Id. The 

evidence at trial was summarized by this Court in its 

unpublished opinion on direct appeal. See Appendix C 

(unpublished opinion and mandate in 21323-7-I). The jury 

determined that Schoenhals killed Wallace to conceal his 

identity as a participant in the crime. See Appendix D ( verdict 

forms and special interrogatory). 

At sentencing, the court imposed the statutorily mandated 

sentence of life without parole (L WOP). Appendix A. This 

Court affirmed Schoenhals' conviction on appeal. Appendix C. 

The mandate issued December 7, 1988. Id. 

C. ARGUMENT 

Schoenhals seeks resentencing. He argues that the 

plurality opinion in Monschke is a significant and retroactive 

change in the law, material to him, that makes his claim timely. 
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But no court has held that Monschke constitutes a significant 

and retroactive change in the law authorizing an untimely claim 

for resentencing under RCW 10.73.100(6). And even if this 

Court were to conclude that Monschke significantly and 

retroactively changed the law, Schoenhals has not established 

that it did so in a way that is material to him. He has not shown 

his own sentence to be constitutionally disproportionate. 

Schoenhals also argues that he is not required to establish 

prejudice in this collateral attack. According to him, the 

mandatory nature of his LWOP sentence alone entitles him to 

relief. But L WOP is a constitutionally permissible sentence -

and is still the statutorily mandated punishment - for a 

defendant such as Schoenhals who commits aggravated murder 

at age 20. Thus, even if this Court were to conclude that 

Monschke retroactively changed the procedure relating to 

imposition of an L WOP sentence, Schoenhals must still 

establish prejudice from the sentencing court's failure to follow 

that procedure at his sentencing hearing. 
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To do so, Schoenhals must establish by a preponderance 

of the evidence that he would have received a lesser sentence if 

his youth was fully considered. Schoenhals denies that he 

committed aggravated murder and has not established that 

youth mitigated his culpability for his crime. He thus has not 

established prejudice from the sentencing court's mandatory 

imposition of sentence. His untimely personal restraint petition 

should be dismissed. 

1. LWOP REMAINS A CONSTITUTIONALLY 
PERMISSIBLE SENTENCE AFTER 
MONSCHKE. 

Monschke is a plurality opinion. The lead opinion, 

signed by four justices, concluded that the consolidated 

petitioners' mandatory L WOP sentences violated article I, sec. 

14 of the Washington Constitution because of the risk of 

disproportionate punishment when applied to aggravated 

murderers who are 18, 19, and 20 years old. Monschke, 197 

Wn.2d at 325-26 (lead opinion). 
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The lead opinion cited to Miller v. Alabama, 567 U.S. 

460, 132 S. Ct. 2455, 183 L. Ed. 2d 407 (2012), and its 

requirement for discretion before imposing L WOP on juvenile 

offenders. Monschke, 197 Wn.2d at 327 ( citing Miller, 567 

U.S. at 483). The lead opinion concluded there is no 

meaningful distinction between the brain of a 17-year-old and 

that of an 18-year-old, and extended Miller's requirement of 

discretion to the 19- and 20-year-old consolidated petitioners. 

Id. at 321-25, 26, 29. 

The lead opinion did not prohibit an L WOP sentence for 

18- to 20-year-old offenders, even though that is an 

unconstitutional sentence for alljuvenile offenders after State v. 

Bassett, 192 Wn.2d 67, 428 P.3d 343 (2018). See Monschke, 

197 Wn.2d at 325 ("petitioners have neither argued nor shown 

that L WOP would be categorically unconstitutional as applied 

to [ defendants at least 18]") ( emphasis in original); see also In 

re Pers. Restraint of Kennedy, 200 Wn.2d 1, 24, 513 P.3d 769 
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(2022) ("discretion . . .  is the solution to the constitutional 

problem identified by the lead opinion in Monschke"). 

A fifth justice concurred, stating his continued belief that 

State v. O'Dell, 183 Wn.2d 680, 358 P.3d 359 (2015), was a 

change in the law that allowed the petitioners "a new sentencing 

hearing to determine whether their ages at the time of their 

crimes is a mitigating factor justifying a downward departure 

from the standard sentence." Monschke, 197 Wn.2d at 329 

(Gonzalez, C.J., concurring). In other words, the concurring 

justice believed that L WOP was the "standard" sentence for 

those at least 18 who commit aggravated murder, but a 

defendant who shows the diminished culpability of youth could 

seek a departure. 

The dissent, which was signed by four justices, believed 

that mandatory L WOP for aggravated murderers who are at 

least 18 is constitutional. Monschke, 197 Wn.2d at 340-41 

(Owens, J., dissenting). The dissent believed that "the lead 

opinion improperly elevated evolving neuroscience above 
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legislative enactments." Kennedy. 200 Wn.2d at 22 ( citing 

Monschke, 197 Wn.2d at 341). 

2. MONSCHKE DID NOT ANNOUNCE A 
BINDING RATIONALE AS TO THE 
TIMELINESS OF SCHOENHALS' CLAIM. 

Plurality opinions have limited precedential value and are 

not binding on the courts. In re Pers. Restraint of Isadore, 151 

Wn.2d 294, 302, 88 P.3d 390 (2004), abrogated on other 

grounds, State v. Buckman, 190 Wn.2d 51, 409 P.3d 193 

(2018). When there is no majority that agrees on the rationale 

for a decision, the court's holding is "the narrowest ground 

upon which a majority agreed." State v. Patton, 167 Wn.2d 

379, 391, 219 P.3d 651 (2009). Moreover, a plurality opinion 

should not be relied upon for establishing new frameworks for 

criminal procedure. Isadore, 151 Wn.2d at 302. 

All nine justices in Monschke agreed that an untimely 

challenge to a mandatory L WOP sentence must fit within an 

exception to RCW 10.73.090's one-year time limit for 
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collateral attacks. But there was no majority holding regarding 

a rationale for the timeliness of the petitioners' claims before it. 

The four justices signing the lead opinion believed that 

the petitioners' untimely challenges fell within the exception 

found in RCW 10.73.100(2) that applies when the statute the 

"defendant was convicted of violating was unconstitutional . . .  

as applied to the defendant's conduct." Monschke, 197 Wn.2d 

at 309-11. 

But the concurring justice and the four dissenting justices 

disagreed with the lead opinion's "shoehorning" of the petitions 

into RCW 10.73.100(2). Monschke, 197 Wn.2d at 335 (Owens, 

J., dissenting); Monschke, 197 Wn.2d at 329 (Gonzalez, J., 

concurring). Instead, the five justices recognized that the plain 

language of RCW 10.73.100(2) applies only to challenges to 

convictions obtained pursuant to an unconstitutional statute, not 

to sentences. See also State v. Kennedy, 200 Wn.2d at 22 

("Together, the concurrence and the dissent make a total of five 
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votes for the conclusion that RCW 10.73.100(2) did not provide 

an exemption for the petitioners in Monschke."). 

As noted above, the concurring justice believed ( contrary 

to the decision in In re Pers. Restraint of Light-Roth, 191 

Wn.2d 328, 422 P.3d 444 (2018)), that O'Dell, supra, was a 

significant and retroactive change in the law that was material 

to the petitioners' claims, and therefore would have applied the 

exception in RCW 10.73.100(6). Monschke, 197 Wn.2d at 329 

(Gonzalez, C.J., concurring). None of the other eight justices 

adopted that view. 

A single judge cannot overrule a prior decision of the 

court. Thus, Monschke does not contain a timeliness holding 

that can apply to any defendants other than the Monschke 

petitioners themselves. See Patton, 167 Wn.2d at 391 ("Where 

there is no majority agreement as to the rationale for a decision, 

the holding of the court is the position taken by those 

concurring on the narrowest grounds."). Monschke does not 
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state a theory of timeliness that Schoenhals can rely upon to 

bring his untimely claim for resentencing. 

3. MONSCHKE IS NOT A SIGNIFICANT AND 
RETROACTIVE CHANGE IN THE LAW. 

In his supplemental brief, Schoenhals argues that the 

Monschke plurality opinion itself constitutes a significant and 

retroactive change in the law authorizing his untimely 

resentencing claim under RCW 10.73.100(6). This Court 

should reject Schoenhals' expansive interpretation of 

Monschke. 

a. Schoenhals' Expansive Interpretation of 
Monschke Should Be Rejected. 

The lead opinion in Monschke concluded that, as a 

matter of state constitutional law, "the aggravated murder 

statute's rigid cutoff at age 18 combined with its mandatory 

language creates an unacceptable risk that youthful defendants 

without fully developed brains will receive a cruel [L WOP] 

sentence." 197 Wn.2d at 325. Central to this conclusion was 

- 10 -
2405-6 Schoenhals COA 



the assertion that offenders aged 19 and 20 are "essentially 

juveniles in all but name" because there is no "meaningful" or 

"distinctive scientific difference, in general between the brains 

of a 17-year-old and an 18-year-old." Monschke, 197 Wn.2d at 

312, 321-22 (emphasis added). 

The above italicized words were used in the opinion 

because there are actual differences in human brains during 

infancy, childhood, adolescence, young adulthood, adulthood, 

and the geriatric stage. A human brain necessarily develops 

over time. The words meaningful and distinctive and generally 

sidestep true biological differences between the brains of 

juveniles and young adults. The way these words were used in 

the lead opinion reveals subconscious value judgments as to 

whether these brain differences are significant at a policy level 

and portrays any legislative choice as to where lines should be 

drawn along an age continuum as indefensibly arbitrary. 

The lead opinion's criticism - that choosing to treat 18-

year-olds as adults is irrational - is an example of a continuum 
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fallacy in logic. A continuum fallacy argues against logic that, 

if there is no definable point between two extremes, then there 

is no difference between the two extremes themselves. For 

example: A differs from Z by a continuum of insignificant 

changes, and there is no non-arbitrary place at which a sharp 

line between the two can be drawn, so A and Z are not 

different. 

It is a mistake to reason that we should not accept a 

distinction purely on the basis that there is a continuum 

between points of distinction. It is illogical to argue that there 

is no distinction between red and blue because there is a 

continuum of colors in between them. This logically flawed 

reasoning invites expansion, for if there is no difference 

between 1 7 and 18, or between 19 and 20, then arguably there 

is also no difference between 20 and 21, and so on. By such 

fallacious reasoning one arrives at the absurd conclusion that a 

person never becomes an adult, or that it is irrational to draw a 

line at any given point. Indeed, the larger the continuum, the 
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more fallacious the argument. Just because any single step 

makes no apparent difference, there is still a difference that 

becomes more noticeable as the number of steps increases. 

The lead opinion's skepticism of legislative line-drawing 

follows such fallacious reasoning. Under the law, when does 

sobriety become drunkenness, or speed become unsafe, or a 

child reach an age to consent to sexual relations or to vote, or to 

smoke and drink, or to be drafted into war? The answers to 

these questions involve complex judgments, but they are not 

arbitrary. If your doctor tells you that you are "overweight," it 

would be illogical and unhealthy to argue that because 

"overweight" has no clear demarcation then you need not slim 

down. 

In the end, a societal decision must be made as to where 

on the continuum to draw a line. Behavioral scientists, 

neuroscientists, lawyers, teachers, parents and non-parents, 

young people - and convicted killers - may all have different 

op1mons. But drawing a line, when line-drawing is difficult or 
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indeterminate, is a classic policy-based and political decision 

that we entrust to our elected legislature. And there is nothing 

in the state constitution generally, or in article I, section 14 

specifically, that grants the judicial branch the power to make 

that decision instead of the elected representatives of this state. 

Caution would seem particularly appropriate as to the 

nebulous concept of "majority" where even scientific experts 

temper their conclusions. Monschke, 197 Wn.2d at 320. The 

lead opinion concedes that where to draw the line of adulthood 

for sentencing purposes is highly indeterminate and that 

"research does not currently allow us to move from .. .  group 

data . . .  to measuring the neurobiological maturity of an 

individual adolescent because there is too much variability 

within age groups and across development [and that] we do not 

currently have accurate behavioral measures of maturity." 

Monschke, 197 Wn.2d at 325 (citing Richard J. Bonnie & 

Elizabeth S. Scott, The Teenage Brain: Adolescent Brain 
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Research & the Law, 22 CURRENT DIRECTIONS IN 

PSYCHOL. SCI. 158, 161 (2013)). 

The fundamental constitutional question is where society 

draws the line between childhood and adulthood. Monschke, 

197 W n.2d at 31 7. "National consensus" is the standard 

ordinarily applied in federal and state constitutional analysis. 

Graham v. Florida, 560 U.S. 48, 61, 130 S. Ct. 2011, 176 L. Ed. 

2d 825 (2010); Bassett, 192 Wn.2d at 83; State v. Fain, 94 

Wn.2d 387, 617 P.2d 720 (1980). But the lead opinion in 

Monschke did not apply this standard. Instead, it looked to 

statutes in six states and the District of Columbia, found that 

their laws constituted "a trend worthy of note," and concluded 

that this "trend" supported its view that a "meaningful" line 

cannot be drawn under the age of 21.2 The opinion also 

examined Washington's statutes to observe that the age of 

2 The "trend" is even weaker than the lead opinion asserted. 
The lead opinion failed to note that some of the cited statutes 
did not apply to murder cases. Monschke, 197 Wn.2d at 339-
40 (Owens, J., dissenting). 
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majority is varied and flexible under our laws, acknowledged 

that "majority" is a "nebulous concept," but nonetheless 

extended the age of majority based on such observations. 

Monschke, 197 Wn.2d at 319-20. 

The dissenting opinion by Justice Owens went to great 

lengths to point out these deficiencies in the reasoning of the 

plurality, which are significant. And after Monschke, our state 

supreme court has itself expressed skepticism that the plurality 

decision produced a legal rule of any kind, rather than just a 

result limited to the petitioners in that case. See Kennedy, 200 

Wn.2d at 24 ("Even ifMonschke's lead opinion could be read 

as announcing a holding of this court," it would not be material 

to Kennedy) ( emphasis added); accord In re Pers. Restraint of 

Davis, 200 Wn.2d 75, 84, 514 P.3d 653 (2022) (stating that 

"even assuming Monschke is retroactive," it would not be 

material to Davis) ( emphasis added). If Monschke does not 

even state a rule of law, there is no justification for finding its 

flawed analysis retroactively applies to Schoenhals. 
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b. Monschke's Procedural Rule Does Not 
Apply Retroactively. 

Washington applies the retroactivity test of Teague v. 

Lane, 489 U.S. 288, 100 S. Ct. 1060, 103 L. Ed. 2d 334 (1989), 

to constitutional changes to the law. In re Pers. Restraint of 

Hinton, 1 Wn.3d 317, 329, 525 P.3d 156 (2023). Under 

Teague, new substantive constitutional rules apply retroactively 

on collateral review, but new procedural rules - even those 

that give effect to a new substantive rule - are not retroactive. 

Hinton, 1 Wn.3d at 329 (quoting Edwards v. Vannoy. 593 U.S. 

_, 141 S. Ct. 1547, 1560, 209 L. Ed. 2d 651 (2021)). 

Bassett is an example of a substantive, and therefore 

retroactive, rule under Teague because it prohibits a category of 

punishment (L WOP) for a class of defendants Guveniles ). 192 

Wn.2d at 91. 

Substantive rules "' set forth categorical 
constitutional guarantees that place certain criminal 
laws and punishments altogether beyond the State's 
power to impose"' and include "' rules prohibiting a 
certain category of punishment for a class of 
defendants because of their status or offense."' In 
re Pers. Restraint of Ali, 196 Wn.2d 220, 237, 474 
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P.3d 507 (2020) (internal quotation marks omitted) 
(quoting Montgomery v. Louisiana, 577 U.S. 190, 
201, 136 S. Ct. 718, 193 L. Ed. 2d 599 (2016)), cert. 
denied, 141 S. Ct. 1754 (2021). 

In re Pers. Restraint of Williams, 200 Wn.2d 622, 520 P.3d 933 

(2022). 

In State v. Houston-Sconiers, 188 Wn.2d 1, 391 P.3d 409 

(2017), the Washington Supreme Court announced a 

substantive Eighth Amendment rule prohibiting adult standard-

range sentences and enhancements for juveniles who possess 

such diminished culpability that the adult sentences would be 

disproportionate punishment. Hinton, 1 Wn.3d at 328. In 

addition, Houston-Sconiers announced new procedural rules 

( discretion and consideration of youth) to effectuate its 

substantive rule. Id. 

But Houston-Sconiers' constitutional procedural rules 

requiring discretion and consideration of youth are not 

independently reviewable in an untimely collateral attack. 

Hinton, 1 Wn.3d at 330-31. See also In re Pers. Restraint of 
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Forcha-Williams, 200 Wn.2d 581, 597, 520 P.3d 939 (2022) 

(unless a juvenile with diminished culpability is mandatorily 

sentenced to an adult standard range or enhancement, "no 

procedural mechanism - discretion to impose a lesser sentence 

- is required."). 

In other words, newly announced procedural rights 

( consideration of youth and discretion) are not retroactive 

absent a substantive error (i.e., the imposition of a 

constitutionally disproportionate adult sentence). Thus, a 17-

year-old who has not demonstrated a substantive error ( a 

disproportionate sentence) has no independent procedural right 

to an untimely resentencing merely because the court did not 

originally consider youth or exercise discretion. Hinton, 1 

Wn.3d at 330-31. See also Forcha-Williams, 200 Wn.2d at 597 

(" Again, we stress that the Eighth Amendment is violated only 

when a juvenile who possesses diminished culpability is 

mandatorily sentenced to an adult standard range or 

enhancement.") ( emphasis added). 
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Even if the Monschke plurality opinion announced a 

binding rule on this Court, following the reasoning of Houston­

Sconiers and Hinton, an 18-, 19-, or 20-year-old aggravated 

murderer has no retroactive right to resentencing merely 

because the judge did not follow proper procedural 

requirements ( consideration of youth and discretion) at the 

original sentencing hearing. The most that could be said of the 

lead opinion in Monschke is that it announced a procedural rule 

that a sentencing court must have discretion to consider youth 

and to deviate from L WOP if appropriate under the facts of the 

case. It deemed this procedural rule necessary to avoid the 

"unacceptable risk" that a youthful defendant will receive an 

unconstitutionally disproportionate sentence. Monschke, 197 

Wn.2d at 325. 

This rule is comparable to the procedural rules 

announced in Houston-Sconiers meant to effectuate its 

substantive rule. Since the procedural requirements of 

Houston-Sconiers do not apply retroactively to sentences that 
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were already final when Houston-Sconiers was issued, 

Monschke' s identical procedural rules would not satisfy RCW 

10.73.100(6)'s exception to the one-year time limit for 

collateral attacks. This Court should decline to find that any 

new procedural rule announced in the lead opinion of 

Monschke applies retroactively independent of a substantive, 

retroactive sentencing error. 

4. SCHOENHALS HAS FAILED TO 
ESTABLISH THAT MONSCHKE IS 
MATERIAL TO HIS SENTENCE. 

Even if this Court were to conclude that Monschke 

announced a new substantive and retroactive rule, Schoenhals 

must also establish that it is material to him. RCW 

10.73.100(6); In re Pers. Restraint of Colbert, 186 Wn.2d 614, 

619, 380 P.3d 504 (2016). In other words, Schoenhals must 

show that any such substantive, retroactive rule "changed the 

law in a way that entitles [Schoenhals] to relief." Kennedy, 200 

Wn.2d at 21. Schoenhals can do that only by establishing that 

his crime reflects the diminished culpability of youth such that 
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L WOP is unconstitutionally disproportionate as to him. He has 

failed to do so. 

Importantly, Schoenhals denies committing the offense 

that, at the same time, he claims was impacted by his immature 

brain. To this day, Schoenhals denies that he killed 14-year-old 

Mark Wallace and asserts that he "only had to be guilty of a 

murder while committing a burglary in the first degree to be 

convicted," suggesting incorrectly that a person can commit 

aggravated murder merely through participation in a felony. 

Supp. CrR 7.8 Brf. at 13. That legally is not true, and more 

importantly, it is not what Schoenhals was convicted of. 

Schoenhals was found guilty of aggravated murder -

not felony murder. See Appendix D. Aggravated murder 

requires a premeditated intentional murder with the presence of 

one or more statutorily enumerated aggravating circumstances. 

See RCW 10.95.020; RCW 9A.32.030(1)(a). The jury found 

that Schoenhals premeditatedly and intentionally killed the 14-

year-old Wallace, that he was armed with a deadly weapon at 
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the time, and that he murdered Wallace to conceal his own 

identity. Id. Schoenhals, nearly 40 years later, denies the crime 

that he was convicted of and minimizes his acts as mere 

participation in a burglary during which Wallace happened to 

die.3 

Schoenhals cannot demonstrate that his premeditated and 

aggravated murder of Mark Wallace reflected "youthful 

immaturity, impetuosity, or failure to appreciate risks and 

consequences" when he does not even admit that he killed 

Wallace. Schoenhals' own expert, Dr. Ronald Roesch, 

acknowledged that Schoenhals denied committing the murder, 

and yet Roesch asserted that Schoenhals nonetheless "accepts 

full responsibility for it." Roesch Report, at pg. 15. The 

impossibility of such an assertion aside, it appears to account 

3 In addition to other evidence that Schoenhals was the one who 
stabbed Wallace, the jury heard that Wallace's aspirated blood 
was discovered on Schoenhals' pants, demonstrating that 
Schoenhals was the one standing close to Wallace when the 
boy's throat was cut. See Appendix C (COA opinion at pg. 8). 

- 23 -
2405-6 Schoenhals COA 



for Roesch' s inability to render an opinion as to whether and 

how youth played a role in the crime Schoenhals actually 

committed. 4 

Because Schoenhals denies that he committed the crime 

for which he alleges diminished culpability, he has not 

established that his L WOP sentence was unconstitutionally 

imposed and Monschke is not material to him. Proof of 

diminished culpability requires more than, "I did not commit 

the crime, but if I did, I was youthfully immature." It requires 

proof that diminished culpability actually played a part in the 

cnme. 

Furthermore, youth alone does not establish a right to a 

lesser sentence. "[S]ome under 18 have already attained a level 

of maturity some adults will never reach." Roper v. Simmons, 

4 Roesch has admitted, in a different case, that if that juvenile 
defendant had denied committing the crime, it would have 
made it impossible for Roesch to render an opinion as to the 
role immaturity played in that "offense context." See App. B to 
State's Resp. to CrR 7.8 Mot. 
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543 U.S. 551, 574, 125 S. Ct. 1183, 161 L. Ed. 2d 1 (2005). An 

adult sentence is constitutionally disproportionate only for those 

juvenile offenders whose crimes reflect youthful immaturity, 

impetuosity, or the failure to appreciate risks and consequences. 

State v. Anderson, 200 Wn.2d 266, 286, 516 P.3d 1213 (2022). 

Roesch' s report does not support a conclusion that 

immaturity played a role in Schoenhals' offense such that an 

L WOP sentence is unconstitutionally disproportionate. Roesch 

incredibly speculates that Schoenhals was "likely" more 

impulsive and immature than other 20-year-olds based on a 

standardized assessment meant for juveniles aged 9-18 that 

Roesch administered to Schoenhals in his fifties. Roesch 

Report, at pgs. 10-11. Roesch apparently directed Schoenhals 

to respond to questions on the assessment as he would if he 

were an "adolescent." Id. How Schoenhals - an adult -

could possibly suspend four decades of lived experience and 

respond to the questions "as an adolescent" is unclear, and it 
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seriously undermines the validity of the test results and 

Roesch's opinions. 

Moreover, Roesch is not a neurologist. He did not take 

or review any brain scans, and he offers no opinion regarding 

neurological evidence of Schoenhals' brain development at the 

time of the crime. Roesch's report makes no mention of how 

neurological brain science might apply to Schoenhals - who 

was 20 at the time of the crime - in particular. There is almost 

no discussion whatsoever of how such science might inform the 

sentencing of a 20-year-old offender, and there is no discussion 

of the facts of the crime or how principles of brain science 

might apply to such behavior. At no point in his report does 

Roesch offer any opinion that Schoenhals' crime reflected 

youthful immaturity. 

Moreover, Roesch's report repeatedly refers to 

"adolescents" and "juveniles" and makes no distinction 

between a 1 4-year-old juvenile and a 20-year-old young adult 

like Schoenhals. Instead, Roesch repeatedly refers to 
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Schoenhals as an "adolescent," and erroneously states at one 

point that Schoenhals was 19 at the time of his crime.5 Roesch 

Report, at 15. Roesch's report simply does not support a 

conclusion that Schoenhals' culpability for committing 

aggravated first-degree murder was mitigated by youth. 

Generalities about the science of brain development are not 

sufficient to establish a connection between those traits and 

Schoenhals' criminal behavior. But generalities are all 

Schoenhals offers. 

An adult sentence is constitutionally disproportionate 

only for those juvenile offenders whose crimes reflect youthful 

5 The Superior Court here noted the importance of such 
accuracy when transferring Schoenhals' CrR 7.8 motion to this 
Court: "If the lenses that people have on are incorrect, the 
conclusions that they reach are questionable to me, so when I 
have someone discussing Mr. Schoenhals' trial and 
incarceration, and believe that he was 20 at the time of the trial 
or the verdict, frankly, and sentencing in February of 1986, that 
is just fundamentally incorrect . . .  I am not persuaded by those 
who didn't take the time to verify or to double check that on 
something that is so significant when you are talking about 
youthfulness." 7/21/23RP 25. 
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immaturity, impetuosity, or the failure to appreciate risks and 

consequences. Anderson, 200 Wn.2d at 286. A jury concluded 

that Schoenhals stabbed Mark Wallace in the neck, 

intentionally killing the teen to conceal his identity. Schoenhals 

denies that he committed these acts. Because Schoenhals has 

failed to establish that his youth or immaturity reduced his 

culpability for the murder of Mark Wallace, he has failed to 

establish that his sentence is constitutionally disproportionate. 

Even if this Court were to conclude that Monschke is a 

significant and retroactive change in the law, Schoenhals has 

not established that it is material to him. His petition is time­

barred. 

5. SCHOENHALS HAS FAILED TO 
ESTABLISH ACTUAL AND SUBSTANTIAL 
PREJUDICE FROM ANY ERROR OF THE 
SENTENCING COURT. 

Even if this Court were to conclude that Schoenhals' 

claim is timely, he has failed to establish actual and substantial 
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prejudice from any failure of the sentencing court to 

discretionarily impose sentence after considering youth. 

A defendant claiming collateral relief is required to show 

both error and prejudicial effect. For claimed constitutional 

errors, a defendant must establish actual and substantial 

prejudice. In re Pers. Restraint of Davis, 152 Wn.2d 647, 671-

72, 101 P.3d 1 (2004). Schoenhals argues that no showing of 

prejudice is needed here, but he is wrong. 

The Washington State Supreme Court has rejected 

Schoenhals' argument in the context of Houston-Sconiers and 

its rule of individualized sentencing for juvenile offenders in 

adult court. In Forcha-Williams, the court stated that "the 

ultimate question" was whether a trial court's failure to 

understand and exercise discretion was a violation of the 

substantive rule prohibiting punishment disproportionate to 

culpability. 200 Wn.2d at 599. As such, the court reaffirmed 

the holding of In re Pers. Restraint of Meippen, 193 Wn.2d 310, 

440 P .3d 978 (2019), that juvenile offenders collaterally 
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challenging their sentences under Houston-Sconiers must show 

prejudice in addition to procedural error. Forcha-Williams, 200 

Wn.2d at 600-01. There is no logical basis to require adult 

petitioners to make less of a showing than juvenile offenders. 

Schoenhals has not established himself to be a member of 

the class of offenders that Monschke addressed - 18- to 20-

year-olds whose culpability was reduced by the mitigating 

qualities of youth, because he has not shown his crime to 

mitigated by such qualities. Consistent with the "ultimate 

question" outlined in Forcha-Williams, Schoenhals has not 

established that the failure of the trial court to exercise 

discretion resulted in the imposition of an unconstitutional 

sentence in his case. 

Schoenhals denies committing aggravated murder. Dr. 

Roesch's report does not convincingly state a basis to conclude 

that immaturity played a role in the crime or that the sentencing 

court would have imposed a lesser sentence if it had considered 

youth. See Anderson, 200 Wn.2d at 291-92 (legislatively 
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mandated sentence appropriate where crime does not reflect 

youthful immaturity, impetuosity, or failure to appreciate risks 

and consequences). When Schoenhals cannot show that 

immaturity played a role in a crime that he will not even admit 

committing, he cannot show actual and substantial prejudice. 

His personal restraint petition should be dismissed. 

6. THE COURTS CANNOT ADOPT A 
SENTENCING SCHEME TO FILL IN 
STATUTORY GAPS CREATED BY 
MONSCHKE. 

The statutorily required sentence for an offender who 

commits aggravated murder at 20 years old is L WOP. 6 

Monschke did not amend RCW 10.95.030. It concluded only 

that the statute's mandatory imposition of LWOP is 

6 Legislative proposals to address Monschke have thus far 
failed. Most recently, in the 2023 and 2024 regular sessions, 
HB 1396 did not make it out of the Rules Committee and HB 
2213 's language relating to sentencing for 18- to 20-year-old 
aggravated murderers was stricken by floor amendment. See 
https://app.leg.wa.gov/billsummary?Bil1Number=1396&Initiati 
ve=false& Y ear=2023 and 
https :// app.leg. wa.gov /billsummary?Bil1Number=2213 &Initiati 
ve=false&Year=2023 (last accessed May 9, 2024). 
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unconstitutional as to 18- to 20-year-olds. If this Court were to 

grant Schoenhals' petition for resentencing at this time, the 

sentencing court would be limited in the action it could take. 

The drafting of laws to fix penalties and punishments for 

criminal offenses is a legislative function, not a judicial power. 

Colvin v. Inslee, 195 Wn.2d 879, 892, 467 P.3d 953 (2020); 

Forcha-Williams, 200 Wn.2d at 591-92; State v. Guzman 

Nufiez, 174 Wn.2d 707, 711, 285 P.3d 21 (2012). Courts are 

not authorized to adopt a new sentencing procedure when the 

existing one is held unconstitutional. State v. Davis, 163 

Wn.2d 606, 610-11, 184 P.3d 639 (2008); State v. Pillatos, 159 

Wn.2d 459, 469-70, 150 P.3d 1130 (2007). 

The only remedy for an unconstitutional sentencing 

statute is for the legislature to enact a new law. Davis, 163 

Wn.2d at 610-11; Pillatos, 159 Wn.2d at 469-70. If sentencing 

proceedings need be altered, the legislature must do so. Forcha­

Williams, 200 Wn.2d at 592; State v. Hughes, 154 Wn.2d 118, 

148-49, 110 P.3d 192 (2005), abrogated on other grounds by 
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Washington v. Recuenco, 548 U.S. 212, 126 S. Ct. 2546, 165 L. 

Ed. 2d 466 (2006); State v. Monday, 85 Wn.2d 906, 909-10, 

540 P.2d 416 (1975), overruled on other grounds by In re Pers. 

Restraint of Phelan, 97 Wn.2d 590, 596, 647 P.2d 1026 (1982). 

As of this date, the legislature has not enacted new 

statutes or amended existing statutes to provide an alternative to 

mandatory L WOP for those youthful offenders whose 

aggravated murders reflect youthful immaturity, impetuosity, or 

failure to appreciate risks and consequences. Until it does so, a 

new sentence for Schoenhals that is not based on statutory 

authority would be unlawful. 7 

7 The consolidated cases of State v. Carter, No. 101777-4 and 
State v. Reite, No. 101859-2, pending before the Washington 
Supreme Court and argued on September 14, 2023, may speak 
to the courts' authority to sentence 18- to 20-year-old 
aggravated murderers. 
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D. CONCLUSION 

For all of the above reasons, the State respectfully 

requests that this Court dismiss Schoenhals' personal restraint 

petition. 

This document contains 5223 words, excluding the parts of 
the document exempted from the word count by RAP 18.17. 

DATED this 1 3th day of MAY, 2024. 

2405-6 Schoenhals COA 

Respectfully submitted, 

LEESA MANION (she/her) 
King County Prosecuting Attorney 

���274 
Senior Deputy Prosecuting Attorney 
Attorneys for Respondent 
Office WSBA #91 002 
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JOHN ! i0\'/ARI)  SC f !OE' l l  l ;\ 1 , 3 ,  

t)e fend i1 n !:. • 

) 

) 
) 

) 
) 

) 
) 

.. . , 

1 . '::�.v  
t!f'. :.:, ; I 1 · J :  ;T ;  ; · ,  : ' ' ) it l(P1G COt JqTY 

i-J f) . H S - l -O(Jl ?. 3 - 7  

HWO PJ 1AT IOr� 

______________ ) 

I ,  Norm �a l. e ng , Pros e c u t in9 At to rney fo r K i ng County i n  
the name and by the a uthor ity cf t.he s t a te of Wa sh i ngton , do 
i'\ccuse  ,Tohn ! Iowarrl Schoenha l s  of r.lw c rime of l\gqravated F i r st 
Degree �urd c r ,  corn.ni t t ed as fol lows : 

That t,v:? de f:end ant ,John rtown rd S choenha l s ,  with anoth e r ,  
in  Ki ng County,  Wa shington , during a per i od of  time i ntervening 
between ,January  fl ,  1 9 3 5  and ,J r:tnur1ry 9 ,  1 985 , with pr811ed i tated 
intent to cau s e  the r1 ea.th of  another. pe:::- son , d id ca u se the d eath 
of Ma rk A. 1·!a l l.a.r. e ,  <J. human being , \vho oi e(i during t11e t ime inter­
vening between Janu ary 8 ,  1 9 85 and January 9 ,  1 9 8 5 : 

That furthe r ,  aggr avating circums tances do ex i s t ,  to-wit : 
1 )  that the de fendant ,Jo:"ln Howard Schoenhals commi ttec1 the murd er 
to conceal the commissi on of the c r ime of  burglary in the fi r s t  or 
second deg r e e ,  and to protect or conceal the iden tity of the 
pe r sons commit.ting the cri rnc , to-wi t :  the de fe;ndant John Howard 
Schoenh als and Robert w .  Mathews ; and 2 )  that the defe ndant JohL 
Howard Scho !-mha l s  commit ted the murd er i n  the course of , i n  
furtherance of , o r  i n  imrned iate fl ight from the cr ime o f  bu rglary 
in the fi rst  degree or second deg ree ; 

Contrary to RCl'l 9A . 3 2 . 03 0 ( l ) ( a )  and 1 0 , 95 , 0 2 0 ( 7 )  
( 9 )  ( c ) , and nqa i n ,, t  the peac e ,1nd (\ ignity of the state of 
Wa sh inqton . 

Anr� T ,  '· 1 'J na '-l c1 l r.r.9 , c�rr.1s :: '�� •. ) t: i n 1,1 A. t torn0.y for King co ·:.1nty , 
in the name a nd by the ;i.uthor ity c f  L:1�  s t.:1te  of  1:Ja shi ng ton 
furth€r do ac cu s e  the d e fencL:w t. :ro1.n '. (c, 'a i�.:� S choen�1a l s  at said 
time of  heinq a .cned •,,J i th a dead ly •,,;ca pe n ,  to-wit : a 'kni f0 ,  under  
the nutho:::-i t.y o f  i \'.1•1 q _ ')l! ,\ . 1 2 ', .  

1 1 1 rn r,na t i. o n  

"10 t(:•: r.11\L i•: :-..v; 
Pr r.> se  c u t  i riq i\ t torrn-� :f 

' 10RM 0G 
P1\)s.e-cu11f'lQ Auc,,nev 
W � 54 ,;,;-,g Counrv Covrth 
S�attl., , 'Na�h,n<;!on 981�4 
�1:1:. noo 
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I 
l 

C r•: l�'l' J l•' r C ,'\' l ' f ( ) tJ l · '( ) I :  ' ;'f-: 1 ! f 1 1 '·J ,'\ ' l ' l < l ' : 1 > 1 ·' l ' l l • l l : ," : \ ! , I ·: cr, t l ;, l :  -----·--------

Thn t  Mil r i. 1 )' !"l _r, . -�,l\,".Yt r • ) i� k  i � s  . 1  � , <.• n .i. o r· I J •! pll l 'y' i ' n-i iH t ': u t  i. nr ;  

l
,\ t. � o r n ey [o r ICi nq ,· :o t l l l t-.v  . i :1d i :� C:u11 i. l i . .  1 r  1-1 i. t11 L i le pr:, ; i. r. c1 r•�po r t.  

�n<i i nves t. ig;,, t: i o'.1 conc; i ir. t e, 1  i n  1·, i n':] Cnu n t y  Depi-l r t 1 1 1 r' n t: o f  l ' u b l iL' 
1 sa fe ty c a se No . d ' i - ') .I J •l ;  

I 
Tha t t h i s  c,·1 s •' c �l l l t. ,7 i n :3 th� fo l l ow i nq u po :-i w!1 i ch t h i s  

r•iot .ion for the dct cr1I1i n ,1 t i on o f  1J roba b l c  c:..1 u s •:! is  11w d e ;  

�1a r'< I\ .  1•,c1 l l <1c 0 ,  d (J e  l -1 ,  l i ved  with  h i s  f �1 t h cr 'I'ho,no. s 
Wa l l <1 ce at  2 6 0 1  - 2 1 2  s . r.: . ,  I s sa q ur1h , K i ng County . Mr . i·ia l l a c 0 ,  i:t 

Mercer t s l and pol ic e  o f f i c e r  l a s t  sa� �a r'< a l ive  at approx i rnate l y  
1 0 : 00 p . m .  on Janury 8 ,  1 98 5  when �1ar l� w.1 ::, i n  bed and about to go  
to s l e e!) , and Mr . 1vc1.l l a c e  wa .s l ea v i.nq to qo to  1-,ork on  t'he, grave­
yard sh i ft .  

Mr . Wa l l & c e  re t u rned to the res idence a fter  compl eting 
work , at approxima t ely 7 : 3 5 c1 . m .  on ,Tunuary 9 ,  1 9 8 5 . He  i uuned i­
ately noticed tha t the re \va s  no .smoke com i ng from t1i e chimney , 
wh i ch was u nusual  beca 1 1 sc  Mark norma l ly wou l d  have sta rted a fire 
by the time of h i s  {,'I t.her ' s r e t urn  from wo rk . Mr . Wa l l ,1 ce  cnte reJ 
the resid ence by th0 front doo r ,  wh ich wa s lock ed as  he had l e f t  
i t ,  a nd noticed tha t the house  wa s very col d . H e  wa lked into  the 
ki tchen  and fou nd tha t  the windrn, portion of the door had been I 
bro'l<.en and the door stood open .  I 

t-lr .  \·Ja l : a c e  cdl .l e<l out fo r !'-l a r k . L'n e r e  v,a s nu rep l y , ct nd
1 

he walked to M�rk ' s bed room . Th ere , he found h i s  s on lying parti­
al ly on the floo r ,  his  feet tang l ed i n  the bed sheets . Ma rk ' s  
th roRt had been cut by s evera l d eep s l a shes a nd he had bled to 
d eath . 

Detectives  re spond ing to the scene , d etermined that  the 
res i<lence had been bu rg l a r i z ed a nd numerous itema had been s tol en . 
A room whi ch was normal ly kept locked , had been k i cked open and . a 
bootprint wa s vis ibl e on the door . Tue room was u s ed by 
t lr . ',val lace  to store numerou s fi rea ,ins . Stolen from tha t room 
were sever.cil  a rm111 rnit ion cans , a . 2 2 pi s tol , an AR-1 5  rifl e ,  and a 
gun be lt . A doub l e-barrel sho tgun wa s sto l Pn from Mr . Wa l l ace ' s  
bedroom .  Several kn iv e s ,  one of wh ich w a s  a scuba kni fe with a 
se rrated edge wer e stolen . Cigarettes ,  a camera , fl ash equ iprnent 
a nd a camera bag were a l so tak en From the residence . 

Med ical ;-;: xa1ri i n e r  Reay told detectives  tha t the nec'l<. 
wounds were made by a k n i fe wi th a serrated edg e .  

On the evening o f  Janua ry 9 ,  1 98 5  I s s aquah pol i ce  
offi�ers obs e rved de fendant at  a 9as  st "i t ion . He was \vear ing 
ca:nou flage f<1 +- 1�7 u e s  wi tn  "I kn i fe at hi s s i d e ,  and met tl-J e 
o escription o f  a suspect in a previous ar son . They con t acted 
d e fe ndant , ,._rho thev knew ,  and ,_-., i th h i s  pe rmi s s i on looked in his  
car .  De fend a nt toia  th em th ere were  two AR- 1 5 ' s  bet��en the 
s e ats . Whe n  an  of ficer  ooeneci the d river ' s  door he obse rved the I bi'irrel of a douhl c-barrel ed sho tgun  heh i n<1 the d riv e r ' s seat . The i 
fi rearms we re checke� to see i f  they were l oadeci . De fendant  tol� I 
the o f f i cers that one of  the AR-1 5 ' s  bel ong ed to h i s  fri end , 

1 Robert  i·1a thews , who wa s in !> ide  thr> s t 0. t ion . l\ re s;_)onrl i ng K i ng 
Cou nty off i c er excha nged in .forma tion w i. th the t s saquah o f f icers 
and determined that the f i rea rrr,:,; in ae  fe ndan t '  s vehi c l e  il\atched 
those stolen from the Wa l l ace res idence . ne Eendant and Mathews 
w-2 r e  arrested . 

Certi f i c a tion fa � o C  i } r o ! )< -l i ) l c  Cil U S C2  - l 

NORM l\.1 ALENC 
P10:i• :c1.;tm� A t t otrH· \· 

··,.Y � 'J 4  Kinµ Co, ,Pt ·.· (°_ (JUnt,nu-.,· 
S 1 !at 1 lt' \"Ja'!-t r, ,nqt 111: :.•A l ()4 
�83 ��l (Jt1 
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1.Z i nq i ' o 1 1 , 1 t· y p, , !  t • ' !.' , ! L' r , � , - t: i v ,_. . ;  ; i r r· i. v ,J < l  ;i t tJ 1e s c e n e  , , n d , 
w.i. t. h d lc! ffin < l , i n t· ' i , , � , n , , ; ._, , , t , :-; , • . 1 1· , · l 1 t ,i! 1 1 i : ; '✓ c l ·, i c l e .  T i , • •  (,h o t 1J U 1 ! , o n e  
c, r r t i , ,  ,\ 1 ,-· l  ' , ' •, , . 1 • 1 < I  . •'. ,' , , i ,,. , . ,. ,: v ,� 1  i r' i , ·d l >r : ;  . ; .- i l  nu 1:11 He r t.o 
l.ie -., , .  ,v<1 l .l.,c ,� · 1·; . ·: · 1 1 1'• , . : . .  : . • , ,  , ·  , , , , , , . , · ; i , r 1 . , : ; i 1  1 : , 1 1 1 i p: ;1 , , , 1 t , c i 9 .-1 r.e l: t ,� :� 
,i nd c;-1 1 110 r ,1 h,1,1 ,,, , . , · , ,  < 1 l _ ; L , , , ; , s c , r. V L' •. l  i. 1 1  f'.1 1 , :  v 1:·! 1 i. r� I •: ,  1vh i 1 :h vli:t �, '.; 1� ;1 l A 1 l 
an,1 t. owP.d c1wc1y . .'\ :H.' it rch w;1 rr,u1 t wa s .l .- i t-. e r  e x r• c • 1 � •�d r.J n tile 
VC' ld c l. t' ,  ,1 1 1d  , 1u t'. ,�\': l'. i v ,, , ; : ; <? i. z c� ,l t l l ,� c, 1 .ne r;J qe ,1 r ,  ;,_ 1 1 .i v e s , c1 111mu n i t. ion. 1 
c nn s , a nd qun he l l'. , ;, l. l o f  wh ich h iid been s t o l en f r. om the Vh:1 1 1. a. r:: e  :

I 

rt-.:- s i d e ncc . 
nc t e c t-. i. v c• :� .1. l so s1_� .i 'l.Pd frn,11 l· l 1 8  V•:) hi c l e t i l e  stolen 

serr<1 tcd- P.d�1c scu h,1 k r; i fc .  I t  i s  con s i s tent .,., i u, the weapon u s er] 
to c u t  �1n rk \,'a l l a c e ' s !F�ck , ,1. ntl i t. s  c)d qe  mc1 tches .:-i sc rr1pr=, on h i s  
neck . 

1\t h i.. s a r r 12 s t  , le f�ndant  wa s we ci r i ng hrJots ,,1)1osc �,o l e  
print match ed t11e pr  i n t on the 'k i ck ed-open gun rooin door a t  the 
\·:a l l ace residence . 'I'he pa n t s  ,Je fe ndan t wa s we aring at his arre st  
t1ppcared to  be  s p l n t tered with !Jlood . 

Defendant i s  known to the Wa l l ace family a s  he i s  a 
friend of  an old er son , who i s  cu r r e n t ly i.. n the s ervice . 

After ad v i sement of  h i s  con s t i tut ional rights d efendant 
to ld L1 etect ives that he had been v1 i th his ,3 .i. rl fr ie nd at the t ime 
of  the munl er ,  a nd had spent thP rest of  the nj_ght and early r,1orn­
i ng d r i ving a round Seattle  w i th i'I. blnck ma l e ,  whose name a nd 
aad re s s  he �id not know ; t ha t  he met u� with Ma thews mid-morning 
of January 9 ,  1 9 8S and was wit '1 h i r.1 u n t i l  his arre s t ; that l a te i 11 

t h e  a fternoon o f  J .:i nu ,n·y 9 ,  1 98 5  lw e1nd i la thews and ;,everal othe::-s  
went to the  r-1t .  S i  are�  to do  some target  shooting and that wh i l e  
the ce Ma thews uncove red a hole covered with a tarp and pu l l ed out 
an AR-1 5 ,  double barrel shotgu n ,  p i s tol , and a camera bag conta i n­
.i. ny i tumt!r uus .i tems , a l .l of wh .i.cn we r: e  e·✓ entua l ly placed in cteten- I 
da!1t ' s vehicle  c1 s�10.r.t t ime be fore h i s  a rrest . Defendant l a t e r  
s tated that h e  had not been wi th his  girl friend but i n  fact had 
spent the ev e n i ng of January 8 ,  1 985  to January 9 ,  1 98 5  with 
Ma thews , and later with the u n ident i f i erl black ma l e ,  driving 
around Seattl e .  

Witne s s e s  who s aw d e fendant and Ma thews on the morn ing of  
,January 9 ,  1 98 5  s ta t ed that they noti ced i t ems event'.rn l ly det er­
mined to have 'been stolen from the \-lal lace r e s .i.dence al ready in 
de fPndan t ' s  veh i c l e  at that time . Witnesses  who went to Mt . Si 
with defendant a nd �athews s t a t e  tha t the sto l en we apons were in 
the vehicle al ready , and not u ncovered l a t er as  de fendant stated . 

Mathews gave a s tatement to po l ice a fter advisement of  
h i s  cons titutional righ t s . He s tated that de fendant told  h im he  
knew a hou se  where they cou ld  steal  gu n s . Mathev,s stood look-out 
with de fendant ' s  loaded AR-1 5 wh i l e  de fendant broke out the 
ki tchen door v;indow . Ma thews then entered the home where defen­
dant had Mark lva l lace by the arm .  De fend ant and Mark Wa l l ace 
obviously  knew each other as they referred tc each other by the ir  
first names . Mark Wa l l ace w�s pl aced in the  bathroom while  de fen­
iant and Mil t��ws rwrunag ed through the res idence . De fendant k i cked 
in the locked door to the gun room and Mathews he lped gather guns 
anil. the ot•1er prope rty fro,n arounc'! tl1e house . De fenn.ant told 
Mathews he want ec1 to drown Mark Wal l ace , but the boy was eventu­
a l ly returned t0 l"! i s  bedroo,[l . De fendant asked r lathews fo r the 
scuba k�,ife ,  wh.i ch Mathews had placec, in his  boot , and which 

1 Ce r t i f icati0n for Determinat i on cf P robab le  Ca u s e  - 2 

I 
I 

NORiv! !\,i r\LE!'-rG ll 
Prost�Cut ,ng At torney 
W � $4 K ing Cour.ty Cou:·H'louse 
St.•attle. VVasr,1rqron 9 S i 0.,. 1• 
5eJ 2200 
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:'-1o th ews l i .\ n d �!d nv ,� r· .  l h! ;· . , 1 1 d . i n �_ L l H' 1 1  , : 1 1 1 · :� " ! ·k  l•h1 l l ,"t c r� ' :3 th r o a t 
w i th t.he s c uh<'l k n i fP . l ) f, f P n < i , 1 1 1 t  s t: ;1 t-. e c l  t-.h ;1 t  h <>  wa s " no t- q r) i ng to 
qi- �. h1 1 s l: ed "  fo r t· } 1 1, h 1 1 1 · • 1 \ . 1 r ,1 .  

j !  1 1 ,1 1 l o f  �, 'i l l l l , , H i r 1  i �; 1 · , .- . 1 . . . . . . • , : , l  I J l' C .'\ 1 1 ::; u D r  l · ! i l' 1 1 ,i t u r e  c1 1 1d 
c i rcums til n c c s  o f  the chn r<J <-' . 1 1 1 , i  po L c� n t. i. , 1 1 1wn a .l t y .  

I !  

IJnct e r  pe n,1 l ty of pP. r. j ury u n <l i-• r  the .lu.ws o f  the S t c1 t. e  of 
\'la sh i nq ton , I c e r t i fy th ;, t  th;-,.177'regoi n'.J is t r lle  and c o r r ec t . 
S i oned arni d a t ed by rn1:� th i. s  �d,1y o f  ,J a n u a r y ,  1 9 8 5 , a t  S e a t t l e ,  
Wash i ngton . 

. k"-l, v t ✓ -t'fu ua( 
MARILYN A .  NOWOGROSKI 

Ce r t i f i c a t io n  fc- r De terrn i n<l t i o n  of Probab l e  Ca u s e  - 3 

NORM MALENG 
Prcsccut!n� . .6..! t0rncy 
W 5 5 4  Kmq Coun\\1 Courthouse 
Seat t !e .  vva::;hmg1or. 98�04 
583 2200 
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IN  THE COURT OF APPEALS OF THE STATE OF \VASHINGTON 

i\. e � 1 1 ( )  n J c  1 )  t , 
\' , 

-------------------

) 
) 
) 
J 
) 
) 

) 

) 

\ o . 2 1 3 2 3 - 7 - 1  

t-- i n � Co u n t y  

'-i o . 8 5 - 1 - 0 0 1 2 3 - 7  

T h e  S t a t e o f \',' a s l l  i n � t J n t 0 : l' ne  S u p e r i o r C u u r t  o f  t l1 e  S t a t e  o (  

Wa s h i n g t o n  i n  a n J  [ o r  � i n ; Co u n t y . 

. ) 

T h i s  i s  t o  c e r t i f y t l i a : t , 1 e  o p i n i o n o f  t h e Co u r t o f  App e ;:i 1 s  o f  

t n e S t  ;:i t c o f  11· n s h i n :: t o n  , D i \' i s i o n  l , f i l e d o n  ;\ u g u s t 2 Z , 1 9 8 g , 

b e c a m e  t he d e c i s i o n t e r m i n a t. i n ); r e v i e ...: o f  t h i s c o u r t i n  t he 

a b o ve e nt i t l e d  c a s e  on D e c e m b e r  7 ,  1 9 8 8 .  T h i s  c a u s e  i s  m a n d a t e d t o  

t i1e s up e r i o r c o u r t f r om ;..· h i c h  t h e a p p e a l ....-a s t a k e n  f o r  f u r t he r  

p r o c e e d i n g s  i n  a c c o r ,l a nc e  1, i t h  t he a t t a c he J  t r u e  c o py o f  t h e 

o p i n i o n .  

P a g e l o f  2 

• ·, t 

, J 
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M3 n d a t e  n f t e r  o p i n i o n i s  [ 1 l c J .  P e t i t i o n  f o r  r e v i c i-· d e n i e d  o n  

N o v e m b e r  2 9 ,  l '.) 8 8 .  l' u r :,; u u n t  t o  1�/\f' l .J . .J c o 5 t S  :ir e t ,1 x e d  ,1 s f o l l ow s : 

S i x t y - T 1<· 0 .i n d  0 8 / l LHl l .$ 6 2 . u S )  J o l l a r s  a g a i n s t  . i p p c l l :i n t  :rn d i n  f a v o r  

o f  r e s p o n J c n t . 

c c :  J u l i e  A .  K e s l e r  
E r i c  J .  i\ i e l :i e n  
J o h n  l l . Sc ho c n h;i l s  
F r e d e r i c k Y e a t t s  
The  Ho n o r ;::i b l e  Gc r a r J  S llc l l a 11 , P r e s i d i n g J u d l > c  

R e p o r t e r  o f  Dec i s i o n s 
I nd e t e r m i n a t e  S e n t enc i n g R e v i e� Boa r d  
R o s s �I . Pe t e r s o n  

I N  TEST O!O.'i Y  \\'r-JE r{ bO F , I na v e  
he r e u n t o  s e t rnv h a nd a n d  
a f f i x e d  t h e s e � l o f  s a i d  
Co u r t a t S e  a t  t l e ,  t i1 i s 7 t h  
<l a y  of  D e c em b e r ,  1 � 8 8 . 

4oc,i,� 
C l e r �  o f  t he Co u r t  of 
A p p ea l s ,  S t a t e  of  Ka s h i n g t o n , 
D i v i s i o n I .  
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F I  l E 
IN CLERKS OFFICE 

COURT OF A PPEALS 
SI ATE OF WASHINGTvN • DNISiON I 

D . AUG 2 2 1988 4. ATE.·---··-·---

�£}-
IN  THE COURT OF A�PEALS OF THE STATE OF WASHINGTON 

STATE OF WASHINGTON , 

Respondent , 

v .  

:JOHN HOWARD SCllOElrnALS , 

Appel la nt . 

NO . 2 1 3 2 3 - 7 - I  

DIVI S ION ONE 

Fil ed --AUG 2 2 19_8.L__ 

SCHOLFIELD ,  C . J .  -- John H oward Schoenha l s  appea l s  h i s  

conv iction for  the aggravated f irst degree murder o f  M a rk 

Wal l ace . We a f f irm . 

F.ACTS 

The body o f  1 4 -year-old Mark Wallace  was d i s c overed in h i s  

bedroom on t h e  morn ing o f  J anuary 9 ,  1 9 8 5 ,  w h e n  h i s  father , a 

pol ice o f ficer , came h ome f rom working the n ight s h i ft . O f ficer  

Wal l ace also  d i scovered that the  house had been burg l ari zed , and 

that certain  guns had been taken , a long with several  knives , a 

camera , an American f l ag , some ammunition , and a cartridge belt . 

... ., .. ... . .  
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kn i fe cut sever ing Mark ' s  j ugu l a r  ve i n ,  a lthough scvo ra l other 

stab wounds were present . � 1 1  o f  the wounds were  �aused by a 

sharp instrument with a serrated blad e .  The med i c a l  examiner 

est imated the time of death to be between midnight and J a . m .  on 

J anuary 9 , 1 9 8 5 . 

On the evening o f  J a nu a ry 9 ,  a fter rece iv i ng a t i p  that a 

young blond man wearing g reen camou flage  pants had been seen 

recently i n  the W a l l a ce s ' neighborhood , an I ss aquah pol ice  

o f f i cer encountered Schoenha l s , who  matched the  descript i on . The 

o f f i cer noticed a l a rg e k n i f e  strapped to S choenh a l s ' l eg a nd 

became susp i c i ous . The o f f i cer returned with reinforcements and 

obt a i ned Schoenhal s '  perm i ss i on to  search h i s  veh i cle . The 

consent search yie lded two AR- 15  ri fles , a double-barreled  

shotgun , a f lag , some knives , and  a bl ood-sta i ned washc l ot h . The 

i tems other  than the washrao were ident i fi ed as coming f rom the 

Wal lace  home . I n  h i s  c onvers ation  w i th the o f f i cers , S ch o enh a l s  

imp l i c ated another youth , Robert Tredway , and both were arrested . 

Schoennals  was a friend o f  Mark ' s  older broth e r ,  A l ,  and had 

spent nearly every day w ith A l  ove r  the recent Chri s tm a s  

hol idays , whi l e  Al  was  on  l eave from the Navy . 

fami l i ar with O f f icer Ka l l ace ' s  gun col l e�tion . 

- 2 -
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statement was takon  du r i ng which Schoenha l s  appa r�nt l y  denied  any 

invo lvement in the burg l a ry or murder .  Det .  G i l l i s  o f  the K i ng 

County Po.l ice  test i f  i cd at  trial  thc1t a fter  the den i a l , ,  h e  told 

Schoenha l s  th3t h i s  s tory was 1 1 t-,ota l l y  incredibl e . "  Det . G i l l is 

a l so test i f ied that Sg t .  Boll inger told  Schoenh a l s  that Tredway ' s  

story was that Schoenh a l s  had been invo lv�d in the burg l a ry and 

had k i l led M a rk , and Sgt . Bo ll inger  t o l d  Schoenha l s  he  bel i ev ed 

Tred;:ay . Fol l ow i ng each of  these conf rontat ional  remarks , 

Schoenh a l s  becarne ext remely agitated . At one po int , h e  began 

cry ing and a s ked , " I s :-'. a rk ic  dead? " ,  and at  another po i nt he  

st:ated , "I  am not a }� i l ler . "  

Fol l owing  Det .  G i l l is '  test imony , defense counsel  moved f o r  

a m i s t r i a l  based o n  t h e  admis s i on o f  l ay opi n i on ev idence 

regarding g u i l t  or  innocence of the d e fendant . The mot ion  ;;a s  

den i ed . Defense counsel a l so requested but was  denied a cura t ive 

instructi o n  on  this testimony . 

Tredway p l e aded gu i lty t o  murder in  the second degree i n  

exchange for  h i s  prom i s e  t o  test i fy t ruthf u l l y  in  S ch oenha l s ' 

tria l . A l though Tredway had not been sentenced at  the t ime o t  

the t r ia l , the prosecutor ' s  recor..mendat ion was for h i m  to  be 

sentenced to 18 years in prison . Tredway test i f ied that 

Schoenhal s suggested t�e  burg l a ry o f  the Kal lace  house to  steal 

- 3 -
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guns . Tredway a nd Schoenhals  d rove to the Wal lace  house at  

approx ima tely 2 a . m .  on  J a nuary  9 ,  1 9 8 5 .  

g l a ss in the k itchen door  and went ins ide . 

S choenha ls t�oke the 

Both youths \,·ere 

a rmed , Schoenh a l s  with h i s  own r�centl y  purchased hR- 1 5  a nd 

Tredway with Schoenhu l s ' hunt i ng kni fe . 

Accord ing to  Tredway , Schoenhals  went inside , took Mark into 

the bathroom and put handcu f f s  on the boy . Tredway and 

Schoenha l s  then went through the house obta i n i ng various items . 

Schoenha ls  suggested to  Tredway that they drown Mark in  the 

hath tub . Tredway '  s rej  c inder ·,, as  that Schoenh a l s  was " nut s " . 

Tredway told Schoenhals  to  start c o l l ect ing the i tems and that he  

( Tredwa y )  would  take  care of  everything . Tredway took  Mark , now 

without h andcu ffs , back to the boy ' s  bedroom , and told  h im to get 

into bed . Tredway stated that it  �ay h ave crossed h i s  m i nd to  

t i e  Mark up or  h i t  h im over the  head , t o  faci l itate  the i r  escape . 

Tredway then suggested what story Mark should t e l l  h is father 

about the burg lary . 

Tredway testi f i ed that Schoenh a l s  came into  the room and 

a s ke d  him for  a scuba kni fe that Tredway had  taken f rom a c loset 

and s trapped t o  his l e g . W ielding  the kn i f e , S choenh a l s  l unged 

for Mark , stating , "You a in ' t  going to  te l l  nobody " , s lapped h i s  

hand over  the boy ' s  mouth , and stabbed the  b o y  i n  the neck . 

Tredway test i f ied that he went into the hal l , and then heard a 
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s ort o f  gur9 l i nq s ound co  . .  1 i ng f rom the  bedroom . Th en  Schoenha l s  

came out o f  the  room a nd h a nded Tredway the k n i f e . wh ich Tredwa � 

wipea o f f  with a washrac from the bathroom . After  the two l e f t , 

Tredway depos ited the kni f e  and the rag under the  seat  o f  

S choenha l s '  veh i cl e .  

On cross exam ina t i on ,  Tredway  wa s asked whether h e  knew that  

S choenha l s  wa s charged w i th aggravated murder in  the  f i rst 

degree , and whether Tredway knew that the pena l ty was l i f e in 

prison w i thout  paro l e . Tredway responded a f f i rma t ive ly . The 

State obj ected becaus e the quest ion put the i s sue of Schoenhal s ' 

pun ishment before the j ury .  The trial  court ruled  that the 

question was improper as stated , but that de f ense counsel  could 

rephrase his  question  t o  l eave out the exact penalty . The court 

decl ined to  g iv e  a cura� ive  instructi on . I t  does  not appear that 

defense counsel  asked the question aga i n . The i ssue ,;as  not 

ra ised in c l osing  argument . 

Tredway ' s  testimony was interrupted by a h o l iday weekend . 

over that weekend , he  contacted the prosecutor and  told  h im that 

he actual l y  did see S choenhals  stab Mark and that the boy sat up 

in the bed , there wa s a gurg l ing sound , and blood  sprayed in a 

heavy m i st f rom the b oy ' s  throat . 

- 5 -
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On cross exarn i na t i oh ,  rredway was asked whethe r  c 0 rta i n  

newspaper a r t i c l es a ppea r i ng over the weekend descr i b i ng his  

test imony a s  1 1 unernot i on2 l "  caused h im to  change his  t e s t i rnony . 

The State ' s  obj ect ion  t o  the que s t i on was susta ined , because the 

court felt  that t�e que s t i on o f  whether Tredway ' s  test imony was 

"unemot iona l "  was for the j ury . 

Tredway was  a l so a sked on cross examinat ion whether he had  

eve r  seen any  other stabbings , t o  which  Tredway responded that  he  

had . An in  camera hearing was held  in which Tredway d e c l i ned to 

answer any spec i f ics concern ing that p r i or stabb ing , invok ing h i s  

Fi fth Amendment priv i l ege . The court was satis fied  a fter the 

hearing that the c l a im o f  privi l ege was val id . The t r i a l  court 

den i ed defense counsel ' s  request that Tredway ' s  c l a im of F i f th 

Ame ndment priv i l ege ue put on the record in  front o f  the j u ry .  

The State sought t o  i ntroduce Tredway ' s  tape-reco rded second 

s t atement given on the evening o f  January 9 ,  1 9 6 5 .  Defense 

counsel  obj ected to  its a dmi s s i on on the grounds Tredwa y ' s  f i rs t  

statement den i ed a n y  involvement in  t h e  crime , and t h e  second 

statement was  taken a fter Tredway wa s told  that S choenha l s  was 

p l a cing  a l l  the blame on  h im ,  and thus was made a fter a motive to 

fabricate arose . The State a r�ued that the sec ond January 9 

statement was a prior consistent statement made before a plea  

barg a i n  was  agreed on  and , thus , before a mot ive to  fabricate  

- 6 -
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a ros e . The t r i a l  court · ru l ed that the s econd January 9 statement 

was mad e  prior to when the mot ive to  fabr icate a rose , and was 

admiss ibl e ,  but that a l a t e r  statement o f  Februa ry 2 8 , 1 9 8 5 ,  made 

a fter a p l e a  barna in was agreed upon , was not admiss ible . 

In  the State ' s  case - i n-chie f ,  several s t i l l  photographs o f  

the crime scene and the v i ctim ' s  body were introduced into 

ev idence , a l ong with a v ideotape of  the c r i rne scene . The State ' s  

reason for o f fer ing the v ideotape was to  prov ide the j ury w ith an 

accurate depict ion  of the house and the crime scene . As  f o r  the 

st i l l  photographs , the State  a rgued that they were u s e f u l  to the 

med ical  examiner to  i l lustrate h i s  test imony . 

obj ected t o  both the v ideotape and the photos . 

Defense counsel  

The de fense thc�ry 0 f  the case  was that Tredway , rather tha n 

S choenha l s , had k i l l ed Mark Wal lace . The defense  c a l l ed Brian  

Lombardy , a former c e l lrnate of  Tredway ' s .  Lombardy test i f i ed 

that Tredway announced in j ai l  that h e  had k i l l ed a cop ' s  son , a 

H -year.-o l d  boy . Lombardy expl a i ned that  he  w a s  testifying  

because a fter t a l k ing with both Tredway and Schoenh a l s  i n  j a i l , 

he ( Lombar dy ) bel i eved that Schoenh a l s  d i d  not c ommit the murder . 

The State requested and the court gave a curati v e  instru ct i on 

that no  witness may express an op inion on  the gui lt or  innocence 

of the defendant . 

- 7 -
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Wash ington S t a t e  c r i me l a b  personn e l  ana l y zed b l ood sta ins 

f ound on Schoenha l s '  and Tredway ' s  clothing and on items s e i zed 

at  the t ime o f  arrest . Schoenha l s ' camou f l age sh i rt had bl ood 

stains on both cu f f s  and the r ight sleeve  that were compat i b l e  

w ith Mark ' s  bl ood type , but not w i th that of  S choenhal s  o r  

Tredway . S choenha l s ' camou flage  pants had a l a rge  number o f  

sma l l  blood sta ins  t h a t  were compa t i b l e  w ith Mark ' s  b lood type . 

The pattern o f  sta ins  on the  pants and on the  front o f  

Schoenha l s ' shirt were descri bed by the expert a s  probably  corn i ng 

from a h igh-veloc ity bl ood r e l ea se , such a s  that caused by an  

a s pirated release o f  breath . The expe rt test i f i ed that Mark ' s 

bed was approximate l y  2 2  inches o f f  the ground , and that the 

sta ins on S choenha l s ' pants were approximat e l y  20 inches above 

the edge of the pant leg . Tredwa y ' s  pants conta ined b lood 

smears , n ot a sp irated stains . The ana l y s i s  o f  these sta i n s  was  

compat i b l e  with  e ither Tredway ' s  or  Mark ' s  b lood . 

The washrag f ound i n  S choenhal s '  truck conta i ned b lood 

compatible  w i th Mark ' s  b lood type . The b lood sta ins on the scuba 

kni fe  f ound i n  S choenha l s ' truck were compatibl e  with Mar '. • ' s  

b lood type . The med i c a l  examiner test i f i ed that the scuba kni f e  

w a s  very l ikely  the murder weapon . 

- 8 -
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The defense presenttd expert test imony that t h e  bl ood on 

matched that of Schoenh a l s '  fri end , James Beauprey , who test i f ied 

that he and Schoenha l s  wrestled  frequent l y , and tha t  he 

( Beauprey ) had frequent nosebl eeds . At the appropriate t ime , 

de fense counsel  obj ected to the tri a l  court ' s  f a i lure to g ive an 

a ccomp l i ce caut i onary i nstruct i on .  

The j ury found Schoenha l s  guilty  c f  aggravated murder in  the 

f i rst degree , and that a -;:  ':he t ime he was  a rmed w ith a deadly 

weapon . 

ACCOMPLICE CAUTIONARY INSTRUCTION 

In State v .  �arri s , 102 �n . 2d 1 4 8 ,  6 8 5  P . 2d 5 8 4  ( 1 9 8 4 ) , the 

d efendant was prosecuted for robbery in the f ir s t  degre e .  H e  d i d  

not deny h i s  part i c ipat ion in  the crime , b u t  argued a d e fense o f  

d im i n i shed capa c i ty . His  codefendants contradi cted h i s  

d iminished capacity d e f ense . The tria l court refused t o  g ive an 

accomp l ice cautionary ins':ruct i on . 1 

1As an examp l e  o f  an a ccompl ice i nstructi on ,  �PIC  6 . 0 5  
provide s : " The test imony o t  a n  accomp l ice , g iven  o n  behal f  o f  
the p l a inti f f ,  should b e  subj ected t o  careful  exam i nation i n  the 
l ight of other evidence in the c as e , and shou l d  be  acted upon 
with great cauti on . You shou l d  n ot f ind the d efendant guilty  
upon  such  test imony a l one unle s s , a fter caref u l l y  cons idering the  
testimony , you a r e  satisfied  beyond a reasonab l e  doubt of  its  
t ruth . " 

- 9 -
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On a ppea l ,  the H a rri s court c l n r i f ied n prior  hold ing in 

State v .  Carother� , n .;  \, n . 2 d 2 5 6 , 5 2 5  P . 2 d 7 3 1  ( 1 9 7 4 ) , and h e l d  

that a cautionary instruct ion  on  t h e  l im itat ions o f  accomp l i c e  

testimony shou l d  �e g iven whenever accompl ice test imony i s­

presented , but that the f a i lure to  g ive such a n  i nstruc�ion is  

not rever� ible  error u n l ess  ( 1 )  the State rel ie s  s o l e l y  on  

accompl i ce test imony o r  ( 2 )  other evidence re l ied  on  by the State 

does not substant i a l l y  corroborate the accompl ice test imony . 

H .i rr i s , at 1 5 5 .  

S choenh a l s  notes that the Carothers court h e l d  that  an  

accompl ice  caut i onary instruction was part icularly  appropriate in 

c ircumstances l ike h i s  because '' a suspicious v iew o f  [ the 

a cc omplice ' s )  testimony may wel l  have l ed the j ury t o  the 

conclus ion that , i n  recount i ng the event , [ the  accomp l i ce ] 

reversed the roles  \.:hich h e  and the  petitioner p layed . " 

Car o thers , at  2 67 .  

Howev e r ,  applying  the  Harris  test to  the facts  before us , it  

i s  obv i ous  that the State did not rely s o l e l y  on Tredway ' s  

testimony for conv i ct i on .  The other evider.ce that  the  State  

relied  on inc luded the  i tems found in  Schoenha l s ' t ruck which 

came from the Wal lace  ho�e and the b lood patterns f ound on  

S ch oenha l s ' cloth ing . The testimony f rom the crime l a b  experts 

i n d i cated that S choenhals , ra�her than Tredway , was the person i n  

- 1 0 -
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close  proximity to Mark  when  t h e  f a t a l  wound was i n f l icted . We  

f i nd that t� is  evidence  re l i ed on by the State substant i a l l y  

corroborated Trcdway ' s  test imony tha t Schoenha ls  was the 

murde rer .  The trial  court ' s  fa i lure to g ive  the accomp l ic e  

cautionary instruct i on did not constitute reversible  erro r . 2 

I n  addit ion , trial  court instructi ons are suf f i c ient i f  they 

state the law  correctl y ,  are not m i s l ead ing , and  a l l ow the 

part i e s  to a rgue the i r  theories  of the c as e .  State v .  Thero f f , 

9 5  Wn . 2 d 3 8 5 ,  6 2 2  P . 2d  1 2 4 0  ( 1 9 8 0 ) . Examin ing the t r i a l  court 

instructions be l ow , nothing precluded Schoenhals  f rom a rguing 

Tredway ' s  b i a s  and mot ive to l ie .  Thus , the instructions were 

su f f ic i ent , even in the absence of  the a ccompl ice cauti onary 

instruction . 

RI GHT OF CONFRONTATION 

The s ixth amendment to the Un ited States Consti tut i on , a l ong 

w ith a rt i c l e  1 ,  section 22  o f  the Washington Constituti o n , g iv e s  

a c r i m i n a l  d efendant the r ight to  confront witnesses  a g a i n s t  him . 

Und e r  cross  examinat ion , defense  c oun s e l  can test n ot o n l y  a 

witnes s ' p ercept ion  and memory , but can impeach a w itness  a s  

w e l l .  S e e  Dav i s  v .  A l aska , � 1 5 U . S .  3 08 ,  3 9  L .  Ed . 2 d  3 4 7 , 9 4  S .  

2wr n ot e , however , the h o l d i ng i n  Harris  that the better 
practice  i s  to g ive the accomp l ic e  caut i onary instruction 
wheneve r  a ccomp l i c e  testimony is  presented . 

- 1 1 -
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Ct . 1 1 0 5  ( 1 9 7 ,1 ) . The scope c f  cross exam inc1t i on i ·� ·,: i t h i n  the  

d i scret ion of  the t r i � l  court . However ,  " ( w ] here c1 case  stands 

or  f a l l s  on  the j u ry ' s  be l i e f  or d i sbe l i e f  o f  essent i a l l y  one 

w itnes s , that w i tnes s ' cred i t i l ity or mot ive  must  be subj ect to 

c l c se scrutiny . "  Stc1te v .  Roberts , 25  Wn . App . 8 3 0 ,  8 3 4  , �  6 1 1  

P .  2 d  1 2 9 7  ( 1 9 8 0 ) . 

Schoenhct l s  argues  thc1t  h i s  counsel shou ld have been 

perm itted to cross - e x a.:: i n e  Tredway about t i, e  part iculars  of a 

prior  stabbing incident  Tredway hc1d indicated he  had observed . 

However , cross examina t i o n  o f  th i s  type i s  proh ib i ted by ER 6 0 8  

( b ) : 

Spec i fi c  Ins tanc es o f  Conduct . Spec i fi c  instances 
of the conduct of a w itness , for the purpose  of 
attacki ng or  support: ing h i s  cred i b i l i t y ,  other than 
conv i ction  of L � iwe a s  prov ided in  rul e  6 0 9 , may not be 
proved by extr i n s ic evidence . They may ,  however , i n  
the d iscretion  o f  the c ourt , i f  probative o f  
t ruthfulness or  untruthfulness , be  inqu i red i n t o  on 
cross examination  o f  the w itness ( 1 )  concerning h i s  
character for t ruth fu lness o r  untruthfu lness  

The State  c ites a pre - ru l e  case , State  v .  Bat tl e ,  1 6  Wn . App . 6 6 ,  

5 5 3  P . 2 d  1 3 67 ( 1 9 7 6 ) , wh i ch upheld  a t r i a l  court ' s  refu s a l  to  

a l l ow a n  accomplice  t o  be  quest i oned concerning  prior  chec}: 

pass ing incidents a fter  she indicated tha t  she would i nv oke her 

F i fth Amendment r ight aga in s t  s e l f- incriminat i o n . Batt l e , a t  7 2 .  

The Batt l e  court deternined that the inqu i ry would be i nt o  

- 1 2 -
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col l atera l matters . � nd d id n e t  f a l l  w i th i n  any except i on to the 

ru l e  tha � a witne ss may not be impeached by show ing prior  acts o f  

misconduc t .  Batt l e ,  � t  7 2 - 7 3 .  

In  S tate v .  Ac_c::_�ta , 3 4  l,n .  App . 3 8 7 , 6 6 1  P . 2 d 6 0 2  ( 1 9 8 3 ) , 

reve rsed on  other  qroun� , 1 0 1  Wn . 2d 6 1 2 , 6 8 3  P . 2 d 1 0 6 9  ( 19 8 4 ) , 

the Court o f  Appea l s  a f f i :..;ied the trial  court ' s  re fusa l to  permit  

defense  counse l t o  impeach a prosecut ion  w i � n c s s  by  a s king 

whether she f requented taverns as  a m inor . The Acosta court 

stated that such quest i ons  were not probative  of the w itness ' 

truth fulness  or  untruth f u l ness . Acosta , at 3 9 1 .  S im i l a r ly , i n  

the case before  us , questioning Tredway abou t h i s  involvement i n  

a prior  stabbing was not probative  o f  h i s  veracity . 

Schoenhal s  a rgues that Tredway waived h i s  F i fth Amendment 

privi lege on this issue by answer i ng the court ' s  ques t i on s  i n  the 

in  camera hear ing , and that the hearing was  not confidential  

because  a pol ice  detective was  present . Schoenh a l s  does  not c ite 

any authority  stat ing that test imony at  an in  camera hearing 

resul ts in a w a iver  of the Fi fth Amendment pr i v i l ege . The tri a l  

court i s  charged  with the respon s i b i l ity of  deter.mi n i ng when a 

w itnes s ' F i fth  Arnendr.,ent privi l eg e  can be  invoked . S e e  S tate v .  

Parker ,  7 9  Wn . 2d 3 2 6 ,  4 8 5  ? . 2 d  6 0  ( 19 7 1 ) . I f  responding t o  the 

t r i a l  court ' s inqc;. ::. ry a s  to  the v a l idity of the c l a im o f  
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priv i l ege a l ways  resu l t 0d in  a wa iver o f  the priv i l ege , no 

w i tness  cou l d  succc s s f� l ] y  c l a i m  h i s  o r  he r ri ght aga inst sc l f­

incr iminat ion . 

Schoenha l s  a rgues  that  i f  Tredway ' s  c l a im o f  priv i lege w a s  

n o t  wa ived , then the t r ia l  court erred i n  f a i l ing t o  strike his  

d i rect  testimony . In  S tate v .  Nel son , 65  Wn . 2d 1 8 9 , 3 9 6 -P . 2 d  5 4 0  

( 1 9 64 ) , the State ' s  w i tness c l a imed her F i f th Amendment priv i l ege  

when quest i oned about t h e  poss i b i l ity that she hod unlaw fu l ly 

re�cived pub l ic a s s i stance . The Nelson  court h e l d  that the t r i a l  

cou rt d id n o t  abuse its  di scret ion i n  f a i l ing to  strike the 

witness ' d irect test imony concerning the matter before the court , 

stating : 

Her cross- exarn�nat i o� had been unrestricted , a s  to her  
parti cipa t i on i n  the  crime for wh i c h  the d e fendant was  
be i ng t ried ; ar.d  that  which was  not  perm itted related 
to  col l atera l and unre lated matters . 

N e l s o n ,  at  1 9 6 . S im il a r l y ,  we hold that  the tria l  court bel ow 

d i d  not abuse its discretion by fa i l in g  to strike Treaway ' s  

d irect test i�ony , because other cross exam ination  relating  t o  

Tredway ' s  involvement in Mark ' s  murder was  unrestrict ed . 

Schoent a l s  further a rgues that Tredway shoul d  have been 

requ ired to c l a im h i s  F ifth A..�endment p r iv i lege i n  front o f  the 

j ury . The State c ites  State  v .  Smith , 74  Wn . 2d 7 4 4 , 4 4 6  P . 2 d  5 7 1  
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( 1 9 6 R ) , i n  v.'h i ch the  h'A s l: i ng t on Sup::.-cmc Court noted that the 

c l a iming of the p r iv i l e g e  is not ev i dence , and the  j u ry may not 

draw any i nferences  fro� Smith , at  7 57 .  

However , Schoenh a l s  cites  United States v .  S e i fert , 6 4 8  F . 2d 

5 5 7  ( 9th C i r .  1 9 8 0 ) , i n  which the Court o f  Appea l s  held  that it  

was error for  the tria l court to prevent de fense counsel  from 

asking a certa in que s t i on to which the w i tness  woul d  c l a im h i s  

priv i l ege i n  the j ury ' s  presence . H oweve r ,  in  S e i fert , that 

question ing was  the on l y  opportunity for d e fense  c ounsel  to 

attempt to impeach the w i tnes s .  Because defense  counsel  here  h a d  

other opportunities  t o  impeach Tredway , and because the test imony 

about the prior s ta bb ing was i nadmissible  in any event , we hold  

tha t  no e rror occurred . 

S choenhals  argues further that h i s  confronta t i on rights were 

v i o lated when defense  c ounsel was  prohi b i ted f rom questioning 

Tredway about the  newspaper articles he  had read . dowever , as  

the trial  court f ound , putting evidence of  the newspaper articles  

be fore the  j ury woul d  n egate the  court ' s  admonition that the j ury 

not read newspapers during the t r ia l . I n  addi t i on ,  Tredway ' s  

change in testimony was only that he rema ined in  the room a fter  

Schoenhals lunged  for  Mark ,  and  s aw , rather  than  heard , the  

staroing . Thi s  c h � nge i s  m inima l rather than cruc ial . 

- 1 5-
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tha t Tredwa y • �  ro il s□n ! of the change was based on the n ewspaper 

a r :: i c l c s  \.Wu l J  lh\ \' e h :1 d  l i t t l e  or  no i r.,p,1 ct  o:. the c r ed i b i l i ty o :  

Tredway a s  a wi tness . 

Schoenh a l s  further  argues that h i s  confrontat i on r ights we re 

viol ated by the tri u l  court ' s  f a i lure to permit  d e fense counsel  

to quest ion Tredway a bout his  know l edge o f  the pen a l ty for  

aggravated murder in  the f i rst degree e r  to ment ion the  i ssue i n  

c l o s i ng argume nt . I n  S tate v .  Brooks , 2 5  Wn . App . 5 5 0 , G l l  P . 2 d  

1 2 7 4  ( 1 9 8 0 ) , the  de f endant was charged with f i rst degree  robbery 

and unlawful pos s e s s i o n  o: a f irea rm . Included i n  the  S tate ' s  

evidence was the inculpatory testimony o f  a code fendant who had  

pl eaded gui lty to the robbery , in  exchange for whi ch the State 

had dropped a dc�dly weapon a l legation . On cross examination , 

defense counsel sought to inqu i re about the l e g a l  e f fect  o f  a 

deadly weapon finding--a mandatory m i n imum tern o f  5 years i n  

p r ison . The State ' s  obj ect i on was  susta ined . 

On  appeal , the Brooks court noted that great l a t itude must 

be a l l owed in  cross examinat i o n , and that the t r i a l  cou rt had 

committed revers i b l e  e rror by restrict ing the cross exam ination 

o f  the codef endant . Brocks , at 5 5 1 . The Brooks court stated 

that the r ight to  cross-exam ine permits r:10-::-e than asking genera l 

0 -11 
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qu0st i ons conccrn i nq b i a s - -th;:i t the de fense  should h a v e  the 

v.• i t n c n n . 

Schoenha l s  adm i t s that de fense  counse l  e l ic ited from Tredway 

th .1t Tredway knew the pena lty for aggravoted f i rst degree murder 

was l i fe  impr i sonment w ithout paro l e , and also e l ic ited from 

Tr0dway tha t t h e  p rosecutor ' s  recomme nd a t ion f o r  Tredway ' s  

conv i ct i on for  murder  i n  the second d e g r e e  wou l d  be 13  years i n  

r r i son , �ccord ing to  t h e  plea  barga in . Howev e r ,  Schoenh a l s  

contends thnt the t r i a l  court ' s  rul i ng prec luded d e f e n s e  counsel  

f rom argu ing i n  clos ing the  speci f i c  mot ivation  for  Tredway t o  

l i e ,  ba sed o n  the plea  ba rga i n .  I n  addition , Schoenha l s  a rgue s  

t h a t  defense counsel was  precl uded from c l a r i fy i ng Tredway ' s  

understand i ng o f  the pena lty f o r  a ggravated f i rs t  degree murder ,  

and that this  was important because Tredway appeared confused 

about the penal ty for murder i n  the s econd degre e , and the  j ury 

might i n f e r  that he wa s a l s o  confused about the penal ty f o r  

aggravated murder in  the f i r s t  degre e .  

We  f ind S choenhal s '  arguments  t o  b e  unpersu a s iv e . Defense  

counsel  h a d  the opportunity t o  p lace  b e fore the  j ury the 

d i fference between Tredway ' s  e xpected sentence and the sentence 

he presumably  escaped-- for a ggravated murder in the f i r s t  degree . 

T� , e  t r i a l  cour t ' s rul ing , a fter the State obj ected t o  t h i s  l ine  

- 1 7 -
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o f  quest i on i ng , w;:-i s  t h a t  de fense  couns e l  cou l d  not s pec i f i ca l l y  

inquire furthe r  a s  t o  whether Tredway knew that Schocnhn l s  w;:-is 

facing l i fe i mp r i sonment w i thout parol e .  H owev e r , the t r i .:-i l 

court suggester  that  d e f ense counsel could i nqu i r e  whether 

Tredway knew that S choenhal s  was fac ing a far  greater  pena lty , 
'"-· 

�nd de fense couns e l  s t a ted thA t he  wou ld be happy j ust a s k i ng 

Tredway i f  he  knew wha t type o f  penalty �choenh a l s  was facing , 

w i thout g o i ng i n t o  spec i f i c s . 

At c l o s i ng , de f e n s e  counse l  chose t o  argue Tredway ' s  lack  o f  

credib i l ity based  on  the i ncon s i stency o f  h i s  v a r i ous statement s , 

and based on  Tredway ' s  wish  t o  avo id culpab i l ity for the  actu a l  

murder . Defense coun s e l  apparently chose to avo i d  mention o f  the 

actual  plea  barg a i n  as a �otive to l ie .  Instea d ,  de fense coun s e l  

a rgued that Tredway l ied due to  h i s  apparent contempt f o r  the 

truth , and because  he w i shed to  ensure that Schoenh a l s  was f ound 

culpable ,  because he , Tredway , had a l ready beep found culpab l e  to 

soll'.e degre e . 

Whi l e  we  a cknow l edge that under _?roo}:s , the "t r i a l  court 

e rred in  restrict i ng defense coun sel ' s  quest ioning here , we 

be l i ev e  that defense counsel  cou l d  have argued the 

motivati on/ b i a s  o f  the p l e a  barga in and kept w ithin  the trial  

court ' s  ru l ing , so  l ong a s  spec i f i c  amounts o f  t ime were not 

mentioned . 
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We .-, l r, n  no t e' t h ,, t  T !· C'dway ' s  entry i nt o  a p l e a  barg .:i i n i n  

order  to  avo i d  a c l1 ,1 r q 0  o f  aggr.1vated i irst  degre e  mu rder cou l d  

n o t  b e  i nte l l i gent l y  d o n e  1,; i thout Tred\,rny know i ng the  pena lt i es 

i nvo l ved . The ;. ena l ty wou l d  be the primary subj e c t  o f  

d i s cus s ion . Thi s  f a ct , imp l ic i t  i n  the p l e a  ba rg a i n , wou ld be 

obv ious to  the j u ry .  For  this reason , there was no prejud ice  to  

Schoenha l s  because Tredway ' s  knowl edge and obv i ou s  bene f i t  from 

the plea  barga in cou l d  be  argued fully . Based o n  t h i s  freedom to 

argue , coup l ed with  d e f ense counsel ' s  e l ic itat ion on  cross 

examinat ion of the spe c i fic  penalties for murder i n  the s econd 

degree and aggravated �urder in  the f i rs t  degre e , we  hold  tha t 

the trial  court ' s  rul ing d id not v iolate  Schoenhal s '  r ight t o  

confrontation . 3 

POLICE OFFICER ' S  TESTIMONY 

Schoenha l s  argues he was  denied a f a i r  tri a '  when Det .  

G il l i3 test i f ied  that h e  had told Schoenh a l s  that  h i s  story was  

incredible ,  and when Det . G i l l i s  test i f i ed further  that another 

o f f ic e r  told S choenha l s  that he  b e lieved Tred�ay . S ch oenhal s  

--------------------
3wit h  respect to  the notion that the j u ry may have inferred 

t�at Tredway w�s confused a s  to  the actu a l  pena l ty for  aggravated 
murder  i n  the  f irst degree , our examinati on of the record does 
not indicate any pos s i b i l ity c f  such confus i o n . 
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argues that Det . G i l l i s ;  t e s t : rnony  w a s  i nadm i s s i b l e  bec a u s e  i t  

expressed an  op i n i on a s  to  S choenha l s ' gu i l t , v i o l a t ing h i s  

const itut ional  r ight t o  a j u ry tria l . 

ER 7 0 1  states a s  f o l l ows : 

I f  the w i �ness i s  not  testi fy ing a s  a n  expert , 
h is test imony in  the  form o f  opinions or  i n ferences 
i s  l imited  to those  opi n i ons or in ferences wh i ch are 
( a )  rationa l l y  based on the percept ion of  the 
w itness a nd ( b )  he l p f u l  to a c l e ar und e rs tanding o f  
h i s  tes t i mony or  t h e  d e te rmina t i on o f  a fact  i n  
issue . 

In  addition , ER 7 0 4  s t a t e s  a s  f o l l ows : 

Testimony i n  the  f e rn  of  an opin ion  or  
inferences otherw i s e  adm i s s ib l e  is  not obj ecti onable  
because  it  embraces an u lt ir.,a te i s sue t o  be  dec ided 
by the trier of fact . 

Opinions based on  facts  not within  the personal knowl edge o f  the 

lay witness are ina d�i s s i b l e . Furthernore , testimony , whether 

lay o r  expert , is obj e c t i onable i f  it  expresses  an  op i n i on on  a 

question o f  l aw . Thu s , testimony express ing  the ... i tness ' 

personal  opi n i o n  on the  gu i l t  o r  innocence o f  the accused i s  

i n admissibl e . See  5A � - Tegland , Wash . Pra c .  § 3 0 9  ( 19 8 2 ) . 

Pre-ru l e  case l aw i s  i n  accord . " A  w i tness may not testi fy to 

h i s  opi nion as  to  the gui l t  of a defendant . "  S tate v .  Haga , 8 

Wn . App . 4 8 1 ,  4 9 2 , 5 0 7  P . 2 d 1 5 9  ( 1 9 7 3 ) . S ee a l s o  State  v .  

Carlin . 4 0  � n .  App . 6 9 8 , 7 0 0  P . 2d 3 2 3  ( 19 8 5 ) . 

- 2 0 -
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The statements by t l 1e o f f i cers to  Schoenha l s  were  

interroga tion  techni ques that  succeeded in produci ng a react ion 

by S choenh a l s  that i nd i cated g u i l t . Schoenha ls became ag itated , 

c r ied and asked ques t i ons about whethe r  Mark was rea l ly dead . An 

examination o f  the transcript indicates that at no  time d i d  Oct . 

G i l l i s  tes t i fy a s  to h i s  op i n i on o r  anyone e l s e ' s  opi nion  o n  the 

g u i l t  or innocence of Schoenha ls . Rathe r ,  the  detective was  

descr i b ing the  interrog a t i on technique used . N o  attempt was made 

tiu r i ng the testimony to s h ow that Det . G i l l i s  actual ly  bel ieved 

that S choenha l s ' statement was incred i ble , or  that Det . G i l l i s ' 

statement was o f fered as  proo f that the story was incred ibl e .  

Sgt . B o l l inger ' s  statement was a l s o  admitted to show the 

c ircumstances to  ;;hich  Schoenhal s  reacted in a g u i lty manne r .  

The theory upon whi ch evidence o f  f l ight i s  h e l d  admiss ible 

i s  that '' f l ight i s  an instinctive or  impu l s ive  reacti on to  a 

consc iousness o f  gu i l t . , , State v .  Bruton , 6 6  Wn . 2d 1 1 1 , 

1 1 2 , 4 0 1 P . 2 d 3 4 0  ( 1 9 6 5 ) . Other conduct wh ich can  rea sonably be 

interpreted as a reaction to a consciousness of g u i l t  i s  

adm i s s i b l e  011 t h e  same th�ory . � i l l iams v .  Decartrnent o f  

Licensi ng ,  4 6  Wn . App . 4 5 3 ,  4 55 -5 6 ,  7 3 1  P . 2 d  5 3 1  ( 19 8 6 ) ; 5 K .  

Teg l a nd ,  Wash . Prac . § 8 5  ( 19 8 2 ) . Thu s , we hold  that the 

teE � imony o f  Det . G i l l i s  was properly admitted . 

- 2 1-



Howeve r ,  a l though t h e  s t a t ements d i d not const itute opini on 

evi dence , the j u ry  cou l J  h a v e  m i s i nterpret ed them as  express ing 

the opinion  that Schocnh R l s  w a s  g u i lty . There f ore , it wou l d  have 

been appropri ate f or the t r i a l  court t o  have g iven the j urors a 

l im i t ing instruction . 

ER 1 0 5  states a s  fo l l ows : 

When evidence which  is  admi s s i b l e  as  to  one 
pa rty or  for one purpose but not adm i s s i b l e  as to  
another party or for  another  purpose  is  admitted , 
the court , upon reque s t , sha l l  restrict  the evidence 
to its  prope r scope and i n struct the j u ry 
according l y . 

I f  an appropriate l imiting i nstruction i s  requ ested when evidence 

is ad�itted for a l imited purpose , the t r i a l  court may not re fuse 

to g ive  the instruction . 5 K .  Teg land , ;.;'ash . Pra c . § 2 �  ( 1 9 2 2 ) . 

I n  the case before us , an examination  o f  the transcript � hows 

that de fense counse l requested that the t r i a l  cou rt stri }:e Det . 

G i l l i s '  testimony and instruct the j urors that testimony 

regard ing anothe r ' s  c red ibil ity or regarding gu i l t  or innocence 

was not c ompetent ev idence . As noted abov e ,  the trial  court 

decl ined to  strike the tes t i  ... ony or g ive the requested 

instruction . 

Defense counsel  asked for a curative  instruction , 

appropriate  for inadm i s s i b l e  evidence inadvertentl y  heard by the 

j ury ,  rather than an appropriate  l imiting instruc� i on , caut i on ing 

the j ury tc  use t�e evidence on l y  for its l im ited purpose , 

- 2 2 -
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However ,  wh i l e  i t  i s  true  that de fense counse l ' s  request cou l d  

have been c l eare r ,  w e  be l i eve that the request wa s s u f f i c ient 

here to  a lert the tr i a l  court to the poten t i a l  for j ury 

m i s i nterpretat ion o f  Oct . G i l l i s ' test imony and the need for a 

l imiting instructi o n . Thus , instead o f  merely deny ing de fense 

counsel ' s  mot ion to  s t r i k e  and request for a curative  

ins truction , the  better  pract ice wou l d  have  been to  instruct the 

j urors that Oet . G i l l i s '  test imony was admitted o n l y  to  show what 

occurred when S choenha l s  was  que s t i oned . 

Howev e r ,  a ny e rror that occurred was not prej u d i c i a l ,  

because the curative ins truction g iven w i th respect  to Lombardy ' s  

opin ion test imony ( see footnote 4 )  was  s u f f i c ient t o  prevent the 

j ury f rom mistakenly treat ing e ither Det . G i l l i s ' statement or 

Sgt . Bol l inger ' s  s t a t erJent to Schoenh a l s  a s  opi n i on evidence o f  

gui l t .  

LOMBARDY ' S  TESTIMONY 

Schoenhal s  argues  that Lor.�ardy ' s  testimony f o r  the defense 

was  rehab i litativ e , fol lowing Det .  G i l l i s ' expres s i on of opin ion 

rega rding S choenha l s ' gui l t , such that the g iving o f  a curat ive 

- 2 3 -
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ins tr�ct i on was e rror . The State argues tha t because  Lombardy ' s  

test imony was  an  i mproper  expre s s i on o f  an opi n i on , the court ' s  

curat ive instruct i on4 was  not a comment on the ev i dence . 

In  State v .  Ouqhton , 2 6  Wn . App . 7 4 , 6 1 2  P . 2 d 8 1 2  ( 1 9 8 0 )  

the de fendant argued on a ppea l that the t r i a l  court e rred i n  

permitting a detective  to test i fy about h i ::; op i n ion o f  the 

d e fendant ' s  truth fu l ne ss . The trial  court had a l ready permitted 

an exchange in  wh ich the de fense counsel  was  a l l owed to  a s k  

s im i l a r  que s t i ons o f  another pol ice o f f icer . On appe a l , the 

oughton c ou rt held  that because the de fendant opened the door t o 

the subj ect  w ith h i s  own question , any error wa s invited error 

and woul d  not be  cons idered on appeal . ouahton , at  7 7 . 

Hav ing he l d  that the evidence g iven by Det .  G i l l is was not 

opi n i on evidence , we do  not f ind that the State opened the door 

to opinion evidence concerning S choenha l s '  g ui l t . Ther e fore , 

Lor:ibardy ' s  testirr,ony ,:a s  inad;;i i s s ible  opini o n  t e s t imony a s  to  

S choenha l s '  i nnocence , entit l ing the  State  to a curative 

i n struction . 

--------------------
4 The  court ' s  i nstruct i on to  the j ury was : 
"No w i tness  may express h i s  or her opi n i on regard i ng the 

i s su e  of g u i l t  or  innocence . That issue o f  g u i l t  or  i nnocence i s  
total ly reserved for the j udgr..ent o f  the j ury . " 
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ADH I S S lON  O F  TAPED STATEMENT 

Schoenh a l s  n rgucs that  Tredway ' s  t aped statement was  

in�dm i s s i b l e  a s  a p r i e r  cons i stent  statement becaus e  it  was 

ta i nted by a mot i v e  to  fabr i ca t e .  Further , Schoenha l s  argues 

that the error w a s  not h a rml e s s  because  T redwa y ' s  v e ra c i ty was  a t  

issue i n  the tria l .  

ER 8 0 l ( d )  states i n  per t inent  part : 

Statements  �hich Are Not Hearsay . A statement i s  
n o t  hearsay i f - -

( 1 )  Prior  Statement bv W i tness . The decl arant 
test i fies  a t  the trial  o r  hearing a nd is  subj ect to 
cross exam ina t i on concerning the st atement , and the 
statement is . ( i i )  cons istent  w i th his  te s t imony 
and is o f fered to  rebut an  expres s  or  imp l ied charge 
aga i nst h im of recent f abricat ion or  ir.1proper i n f luence 
or  motive 

I n  State v .  E l l i s on , 36  Wn . App . 5 6 4 , 6 7 6  P . 2d 5 3 1  ( 1 9 8 4 ) , a 

j uven i l e  was  ch? -ged w ith the f i rst  degree murder of  a cab 

driver . A coparticipant who had p leaded g u i l ty test i f ied aga inst  

the  defendant . A state�ent taken from the coparti c ipant j ust 

?r i o r  t o  the defendant ' s  arrest was incons i stent with h i s  t r i a l  

testimony , a nd w a s  i ntroduced f o r  impeachment purposes b y  the 

de fense .  The prosecut ion attempted to rehabi l itate the 

coparticipant by introducing a s ta tement made sever a l  months 

l ater , a fter the ccpa r t i c ipant had been o ffered a plea  b a rg ain . 

The defendant c l a i�ed that i t  wa s error for  the t r i a l  court t o  
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admit the l a t e r  s t a t ement  becnuse i t  w a s  made a ft e r  the  

cop� rtici pant had a �ot i v c  to  fabricate a r i s ing out  o f  h i s  

a cceptance o f  t h e  p l ea barga i n .  

O n  appea l ,  t h e  !=_lJJ_ son court noted that ER 8 0 l ( d )  ( 1 ) ( i i )  

only  requ i re s  that  the  declarant test i fy at tria l and be subj ect 

t o  cross examina t i o n , and that the statement be  used t o  rebut a 

charge that t r i a l  t e s t i mony is  a recent  fa brication or  the 

product of imprope r i n f luence or  motiv e . However , the E l l ison  

court stated  that  p r e - ru l e  case  law hac con s istently held  that  

prior cons i stent statener.ts were admi s s ib l e  only  if  made  a t  a 

t ime when the d e c l arant had n o  mot ive t o  f abricate , and that such 

a requ i rement was  s t i l l  necessary a ft e r  the adoption  of the Rul e s  

of  Evidence . E l l i son , a t  5 6 8 . 

The E l l ison  court noted that noth i ng contai ned in  ER S 0 l ( d )  

suggests any i ntent ion  c f  the dra fters t o  el iminate  the motive t o  

fabricate rul e ,  and that  federa l dec i s i ons  i n te rpret in3 Fed . R .  

Evid . 8 0 l ( d )  ( 1 )  ( B ) , t h e  federal counterpart to  the Was h ington 

rul e ,  have concluded that the motive  to  fabricate rul e  continues 

t o  apply . E l l i son , a t  5 6 9 . There fore , the E l l i s on court held  

that the coparticipant ' s  statement , mad e  a ft e r  the  o f fer  of  a 

plea  barga i n , was  mad e  at  a t ime when the coparti c ipant had  a 

- 2 6 -· 
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mot ive to fabr i ca t e . 

error , the El 1 i s c n  cou :· t :- : :  l ccJ  t h a t  such  e r r o r  w a s  harml e s s . 

I t  i s  appa rent that the  t r i a l  court t e l ow conc luded that 

Tredway d id not have a mot ive  to fabricate unti l h e  was o f f e red a 

plea  barga in . Howeve r ,  Schoenha ls  argues that because Tredway 
.,., 

wa s told  on  J anua ry 9 t h a t  S choenha l s  was b l a m i ng h im for  the 

murde r ,  the mot ive  to f a b r i c a t e  arose the n . 

The admiss ion o f  p r i e r  cons i stent statements i s  

d i screti onary with the tri a l  court and is  subj ect  to  reversa l 

only  on  the g round o f  man i fest abuse . State v .  D i ctado , 1 0 2  

Wn . 2d 2 7 7 , 2 9 0 , 6 8 7  P . 2 d  1 7 2  ( 1 9 8 4 ) . N o  man i fest abuse o f  

d iscretion occurred i n  the trial  court ' s  admi s s i on o f  Tredway ' s  

January 9 statement . The �1estion o f  when a mot�ve to fabricate 

arises  is  a factual one , making it  part i c u l a r l y  appropriate f o r  

the trial  court , rath e r  than a n  appe l l ate t ribun a l , to  dec ide . 

I t  i s  true that any person facing a charge o f  criminal  

conduct h a s  a motive t o  l i e .  However , t o  find error  i n  the t r i a l  

court ' s  deci s i o n  h e re woul d  eytend t h e  E l l i son h o l d ing beyond i t s  

approp ri ate bounda ries , and , in pract ical  tGr-::-,s , make a l l  prier  

con s i stent statements made a fter an indiv idual i s  a ccused o f  

criminal  conduct inadm i s s ib l e , because o f  t h e  accused ' s  motive t o  

l i e . We dec l ine to g o  that far . Ke hold  that Tredway ' s  January 

-2 7 -
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9 statement v.' il S  p r ope r l y ;1 drn i t lcd , 1,.•h i l e  not ing that T n· , l\-, ;1 y 1 s 

l ater  s tatement , rnade  u f c c r  t h e  p l ea barg u i n ,  was  proper l y  

exc l uded . 

VI DEOTAPE & PHOTOGRAPHS 

Schoenha l s  argues that the v ideotape and the photographs 

admitted were so  d istu rb i ng that  one j uror had to  be excused �ro:::i 

serv i ng in  the ca se . Sch oenha l s  further argues  that  the  items 

were much more ?re j ud i c i a l  than probative . 

I n  State v .  Adams , 7 6  \, n . 2 d 6 5 0 , 4 5 8 P . 2 d 5 5 8  ( 1 9 6 9 ) , the 

de fendant was prosecuted for murder ,  and the t r i a l  court 

perm i tted the introduct ion  of certain c o l o r  s l ides  taken of the 

v i c t im during an autopsy . The de fendant c l a imed that the onl y  

reason for  showing the photoy raphs was t o  i n f l ame the j u ry .  on 

appea l ,  the Adams court deterr.. ined that photographs accurately 

dep icting the t rue state or condi t i on of a crime are adm i s s ib l e  

i f  they a r e  probat ive upon an e l ement o f  t h e  c r ime  charged , for  

examp l e , w�en they are used  to i l l ustrate a doctor ' s  t e s t imony . 

Adams , at 6 5 4 . The Adams court stated that the t e s t  for  

adm i s s ib i l ity i s  whether the  probative va lue of  the photographs 

is overwhe lmed by the i r  i n herentl y  pre j u d i c i a l  qua l i t i e s . Ad�ms , 

at 6 5 5 -5 6 .  Furtherno::-e , " [ t ] he ad:::ii s s i b i l i ty o f  photographs i s  

genera l l y  w i thin  the s ound d i scretion o f  the t r i a l  cou rt , and the 

- 2 8 -
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t r i a l  co -1 rt ' '.- n 1 l i ;v3 \,: i l ;  :, n t:  b e  d i s tu rb0d e n  a ppea l ,  ; i bsent  th e� 

sho,,: i ng o f  abu s e  o f  d i scret i on . " S t a t e  v .  _0-e�sha� ,  si c  h' n ,  2 d  

7 8 9 , 6 5 9  P . 2 d 4 8 8  l l S'S J ) . 

We hold  that the t r i a l  court erred i n  adnitt i ng the 

v id eotape . As Schoenh a l s  correct ly note s ,  no witness  re ferred to  

the v ideotape a fter  i t  was shown to  the j u ry .  

a sce rta i n  any proba t i v e  va l u e  in admitt i ng i t .  

Thus , w e  cannot 

H oweve r ,  the 

error in its  admi.ss ion \..'a s  han:i l ess . The on ly  poss i b l e  

pre j u di c i a l  aspect c f  t h e  v i deotape w a s  that it  showed the b l oody 

crime scene . Because the same scene i s  depi cted in  the s t i l l  

photograph s , we d o  not bel i eve that the v ideotape was  so  

prej udic ia l a s  t o  con� t i tu�e reversible  error . 

We further hold  that  the adm i s s ion  of  the st i l l  photographs 

was prope r .  As  the State  note s , t h e  photographs were u s e fu l  t o  

the med i c a l  examiner t o  i l lustrate h i s  testimony . G iven the i r  

probat ive value , w e  d o  not f i nd that the s t i l l  photograph s , wh i l e  

unp l ea sant t o  v i ew ,  were so  prej u d i = i a l  as  t o  outwe i g h  t h e i r  

proba tive value . 

CUMULl\TIVE ERROR 

S choenh a l s  argues that h i s  conv iction should be reversed 

because the comb ined e f fect of t r i a l  court errors deprived h im of 

a f a i r  t r i a l . We f ind that  the tri a l  court erred o n l y  in  f a i l ing 

- 2 9 -
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t o g i v e a n  a c c o m p l i c e  c il u t i o n a ry in s tr uc t io n , fa il i ng to g ive a 

l i m i t i n g i n � t ru c t i o n , � n d i n t he a d m i s s i o n of t he videotape . We 

b e l i e v e  t h e s e t h r e e e r r o rs , e ve n ta ke n t oge t h er , we re not 

p r e j u d ic i a l ,  a n d  r e j e ct 
S

c h o e nh a l s ' a rg u m e n t o
f 

cu mu lat i ve e r ro r . 

J u dg m e nt a
f f

i
r m

e
d

. 
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u 
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r Ld n t i f f ,  

v .  

,JOHN HOWARD SC!IOENl l l\LS , 

ne fe nc'l nn  t .  

) 

) 

) 

) 

) 

) 

) 

) 

) _______________ ) 

� n . n s - 1 -00 1 2 3- 7  

\ ..... � .  ' > .  � ' L; � l j • 2 7  

F I L E  
N OV 2 6 1%::.. 

BY DEBRA L BAfLEY 
Olll'\TTV 

We , th e jury , f i n<l the de fen<lant  :r oh n l l owa rd  S choenh a l s  

G, L)"::.: L.T ' o f  the cr ime o f  Aggrava t ed F i rs t  Degree 

Mu rde r .  

C- 1 



,\ 

I 

I 

F I L E  
Kl•,,-; COUNTY . WASHINGTON 

NOV 2 6 198::i 

S1'1\1'r: OP l>JI\S IH NG'rON , ) 

) 
P l ., i n t i f f , ) NO , fl 5- 1-00 1 2 3- 7  

BY DEBRA L BAflEY 
t>CP\,TY 

) 
v .  ) SPf'. C I I\L V E Rl) I C1' FORM 

) .( DF.I\Df,Y WF: I\PON )  
cTOHN HOWI\RD SCHOENHI\LS , ) 

fol lows : 

) DE PT. 2 7  
Defen r'l11 n t .  ) 

) 

We , the jury , r e t u r n  a s pe c i a l  ve rd i ct hy �nswe r i ng a s  

Wa s th e de fenoant  ,J oh n  1 !ow11 rd S choenh a l s  a rmeo  wi th a 

d e a d ly weapon a t  the t ime o f  the comm i s s ion of  the c r ime?  

ANSWE R :  

( - :;;,).. 
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F I L E D-
KING cour ... ·ry, WASH fh/GTOf-..' 

NOV 2 6 Oc
E 

S l ) l ' Jrn [ l ) H l'i ll l WI' OF lv/\ S / 1  f NC,TON l-'U I< !( I NG COUNTY 

STATE OF W/\S H I NGTO N ,  

SUPUhOR OYJ,tT CL,[AW 

BY DEBRA L BAILEY 

P L1 i. n t i f f ,  

v .  

JOHN HOWARD SCHOENT!/\ LS , 

De fendant . 

) 
) 
) 
) 
) 
) 
) 
) _______________ ) 

NO , 8 5 - 1 - 0 0 1 2 3 - 7  

S P E C I A L  I NTERROGATORY 
FORM l 

DEPT. 2 7  

0£PuTY 

The  J u ry wi l l  an swer these  questions  only i f  you find the 

de fendant " gu i l t y "  of the cr ime of Agg ravated First Degree Murd e r . 

You mu s t  be unanimous to an swer any quest ion . 

• . 1  Did the d e fendant comm i t  this  murder to conceal the 

commis s ion  of a c r ime , that i s  Burg lary in the Fi rst or Second 

Degree?  

( Ye s  or No )  

1 . 2  Did  the  de fendant commit thi s murder to conceal his  

ident i ty a s  a part i c ipant in the c rime? 

( Ye s  or No) 

1 , 3  Did the d e fendant commit  thi s  murder i n  the course 

of ,  i n  furtherance of ,  or i n  immediate f l i ght from the crime of 

Burglary i n  the Fi r s t  or  Se cond Degree?  

---,-_J��---­Ye s o r  

C -3 



KING COUNTY PROSECUTOR'S OFFICE - APPELLATE UNIT 

May 13, 2024 - 7 :52 AM 

Transmittal Information 

Filed with Court: Court of Appeals Division I 

Appellate Court Case Number: 85593-0 

Appellate Court Case Title : Personal Restraint Petition of John H. Schoenhals 

The following documents have been uploaded: 

• 855930 _ Briefs_ 202405 1 3 075 l 40D 1 489 1 24_ 6907 .pdf 
This File Contains : 
Briefs - Respondents - Modifier: Supplemental 
The Original File Name was 85593-0 SUPPLEMENTAL BRIEF OF RESPONDENTpdf 

A copy of the uploaded files will be sent to : 

• ellis jeff@hotmail.com 
• j effreyerwinellis@gmail .com 

Comments : 

Sender Name : Bora Ly - Email : bora. ly@kingcounty.gov 
Filing on Behalf of: Amy R Meckling - Email: amy.meckling@kingcounty.gov (Alternate Email : ) 

Address : 
King County Prosecutor's Office - Appellate Unit 
W554 King County Courthouse, 5 1 6  Third Avenue 
Seattle, WA, 98 1 04 
Phone : (206) 477-9499 

Note: The Filing Id is 20240513075140D1489124 


	2405-6 Schoenhals COA
	AppendixA
	AppendixA
	Judgment and Sentence
	Page 1
	Page 2
	Page 3
	Page 4


	AppendixB
	AppendixB
	Info and Cert

	AppendixC
	AppendixC
	Mandate and COA Opinion
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21
	Page 22
	Page 23
	Page 24
	Page 25
	Page 26
	Page 27
	Page 28
	Page 29
	Page 30
	Page 31
	Page 32


	AppendixD
	AppendixD
	Verdict Forms
	Page 1
	Page 2
	Page 3



