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QUESTIONS PRESENTED 

I. Whether Guare v. State, 167 N.H. 658 (2015), should be 

overruled. 

II. Whether Senate Bill 3 (2017) (“SB3”) is facially 

unconstitutional.  DD88-891. 

III. Whether SB3 violates Part I, Article 11 of the New 

Hampshire Constitution. DD54-104.  

IV. Whether SB3 violates the New Hampshire Constitution’s 

equal-protection provisions. DD99-104. 

V. Whether SB3 grants the Secretary of State (“Secretary”) 

authority to modify its registration and verifiable action of domicile forms 

beyond solely the forms’ physical layout and, if so, whether the Secretary 

should have been permitted to modify those forms to reduce complexity, 

cure confusion, and add clarification before declaring SB3 facially 

unconstitutional.  DD99-100. 

 
 
 

                                            
1 Citations to the record are as follows: 
“PI_” refers to the transcript of the August 27, 2018 preliminary injunction (PI) 
hearing.  
“PII_” refers to the transcript of the August 29, 2018 PI hearing. 
 “PIII_” refers to the transcript of the August 30, 2018 PI hearing.  
“PIV_” refers to the transcript of the September 4, 2018 PI hearing. 
“PV_” refers to the transcript of the September 5, 2018 PI hearing. 
“PVI_” refers to the transcript of the September 6, 2018 PI hearing. 
“PVII_” refers to the transcript of the September 7, 2018 PI hearing. 
“T__” refers to the transcript of the trial held on December 3-11, 2019. 
“DD__” refers to the addendum to the Defendants’ brief. 
“DAI-DAV__” refers to the separate appendices to the Defendants’ brief. 
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TEXT OF RELEVANT AUTHORITIES 
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES 

 
New Hampshire Constitution 
 
Part I, Article 11 [Elections and Elective Franchises.] All elections are to 
be free, and every inhabitant of the state of 18 years of age and upwards shall 
have an equal right to vote in any election. Every person shall be considered 
an inhabitant for the purposes of voting in the town, ward, or unincorporated 
place where he has his domicile. No person shall have the right to vote under 
the constitution of this state who has been convicted of treason, bribery or 
any willful violation of the election laws of this state or of the United States; 
but the supreme court may, on notice to the attorney general, restore the 
privilege to vote to any person who may have forfeited it by conviction of 
such offenses. The general court shall provide by law for voting by qualified 
voters who at the time of the biennial or state elections, or of the primary 
elections therefor, or of city elections, or of town elections by official ballot, 
are absent from the city or town of which they are inhabitants, or who by 
reason of physical disability are unable to vote in person, in the choice of any 
officer or officers to be elected or upon any question submitted at such 
election. Voting registration and polling places shall be easily accessible to 
all persons including disabled and elderly persons who are otherwise 
qualified to vote in the choice of any officer or officers to be elected or upon 
any question submitted at such election. The right to vote shall not be denied 
to any person because of the non payment of any tax. Every inhabitant of the 
state, having the proper qualifications, has equal right to be elected into 
office. 
 
Senate Bill 3 (2017) 
 
Due to the size of Senate Bill 3 (2017), its full text is included in the 
Defendants’ Appendix at 458-77. 
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STATEMENT OF CASE AND FACTS 

The New Hampshire Constitution requires registrants to prove their 

voting qualifications, including that they are domiciled in a particular 

community. N.H. Const. Pt. 1, Art. 11. Except for absentee registrations, 

voter registration occurs in person in the presence of an election official. 

PVI61-62. This election official is trained to answer questions about the 

registration process and help persons register to vote. T1457-62; PVII72-

75, 79-84. 

Pre-SB3, registrants affirmed on the voter registration forms that 

they were qualified to vote on pain of the civil and criminal penalties for 

voter fraud, which the face of the forms disclosed. RSA 654:7 (2016); see 

DAI5-8. Registrants had to produce documentation of their voting 

qualifications, including domicile. RSA 654:7, III (2016); PIII162; id. 

PVII83. In over 90% of registrations, new registrants presented a document 

satisfying this requirement. PVII90, 97; T1538. A registrant lacking 

domicile proof could complete a domicile affidavit attesting that he was 

“not currently in possession of necessary documents to prove my 

domicile.” DAI5. If the registrant lacked proof of the other voter 

qualifications, the registrant could fill out a qualified voter affidavit 

attesting to those qualifications. DAI22.  

Since 2012, the Secretary has been required to verify that each 

person who signed a domicile affidavit was, in fact, domiciled as 

represented on the voter registration form. PVI203; RSA 654:12, V(d). The 

Secretary sent a letter to each registrant who completed a domicile 

affidavit. If the letter was returned undeliverable, further investigation 
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would occur to confirm the voter’s domicile. T1474, 1502-03; RSA 654:12, 

V(d-e). If the Secretary was unable to verify a registrant’s domicile, the 

Secretary referred the matter to the Attorney General’s Office (“AGO”) for 

additional investigation. T1503.  

In 2016, the legislature changed the registration form for election-

day registrants for the November 2016 general election eliminating the 

qualified voter affidavit, DAI22, and the domicile affidavit, DAI5, and 

adding a second page to the new registration form, DAI7-8, on which a 

registrant could attest to any or all of the voter qualifications, including 

domicile. This form was used only during the 2016 general election on 

Election Day. PVII21; see RSA 654:7, III (2016).  

During that election, 6,033 individuals registered using a domicile 

affidavit. PV225-26; DAI16. The Secretary could not verify 458 of those 

affidavits and referred them to the AGO. PV226-27; DAI17. After at least 

582 hours of investigation by AGO personnel, and at least 155 hours of 

investigation by state police, the AGO verified 392 of the 458 domicile 

affidavits, DAI15-17; see PV225-28, leaving sixty-six domicile affidavits 

unverified. DAI17; PV228. 

 
A. Incremental Changes to the Voter Registration Process 

Under SB3. 
 

SB3 modified how local election officials check a registrant’s 

domicile qualification. It created two voter registration forms: one used 

more than 30 days before an election (“Form A”), DAI9, and one used 

within 30 days of an election and on Election Day (“Form B”), DAI10-11. 

RSA 654:7, IV(b-c) (2017). Those registering to vote using Form A must 
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produce domicile proof. Form A is substantively identical to the first page 

of the pre-SB3 voter registration form. Compare DAI6 with DAI9; 

PVI65:4-14.  

Form B contains a new domicile affidavit with two options. First, if 

a registrant possesses domicile proof but does not have it when registering, 

the registrant may attest to his domicile and commit to delivering that proof 

to local election officials within 10 days of the election.2 DAI11 (first 

blank). The trial court identified this as “Option 1.” DD56. An Option 1 

registrant receives a “Verifiable Action of Domicile” (“VAD”) form, 

DAI12, that provides a list of documents a registrant may use to establish a 

verifiable act of domicile. RSA 654:7, V; PVII80-81. Voters return the 

VAD form and their domicile document to the clerk in person or by mail or 

email. PVI53.  

The second option, or “Option 2,” applies if the registrant is unaware 

of possessing domicile proof at the time of registration. RSA 654:7, IV(c). 

The registrant may attest to that fact and acknowledge that officials may 

send mail to his address or take action to confirm the assertion of domicile 

post-election. Id. Like before SB3, the registrant signs the attestation under 

the penalties for wrongful voting. Id. The post-election domicile 

confirmation actions taken by officials are substantially the same as the 

procedures the Secretary and the AGO used before SB3. Compare PV225-

29 with PVII85-86. 

 

                                            
2 This period is 30 days for residents of communities in which the clerk’s office is open 
less than 20 hours a week. RSA 654:12, I(c)(2)(A). 
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B. The Litigation. 
 
The plaintiffs filed this action alleging violations of the state and 

federal constitutions. The defendants removed the case to federal court. The 

plaintiffs amended to eliminate their federal claims, causing the cases to be 

remanded to the superior court and consolidated. 

On September 12, 2017, the superior court preliminarily enjoined 

SB3’s penalties and required the Secretary to inform potential registrants of 

the injunction. DAI73-75. In August and September 2018, the superior 

court held a preliminary injunction hearing. DAI242. The plaintiffs 

presented testimony from eighteen witnesses, including four expert 

witnesses, and introduced more than one hundred exhibits. 

The plaintiffs predicted that SB3 would cause long lines, confusion, 

and disenfranchisement in the 2018 primary and general elections. 

Witnesses speculated that SB3 could affect certain groups of voters not 

before the court and hypothesized that SB3 would impact voter registration 

for college students and young people. See, e.g., PI80, 83-84, 198-99, 132-

33, 135, 141; PV113-14, 118, and 196-98; PIII11-13, PII93-95. 

No witness testified that SB3 had prevented or discouraged him or 

her from registering to vote. No witness testified that he or she was aware 

of anyone who SB3 had been prevented or discouraged from voting by 

SB3. No witness testified that he or she would not register to vote because 

of the language of the SB3 forms. Rather, the plaintiffs relied entirely on 

predictions of how SB3 may affect some groups of prospective registrants 

who may be more likely to vote for Democrats. 
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Other than the penalty provisions, SB3 was in effect for the state 

primary election on September 11, 2018. On October 22, 2018, the trial 

court preliminarily enjoined SB3, crediting the plaintiffs’ and their 

witnesses’ hypotheses, predictions, and concerns. The trial court forecasted 

problems in the 2018 general election arising from SB3, noting that 

“confusion will only be compounded when combined with the stress of 

trying to understand the forms while standing at the head of a line of 

potentially hundreds of voters waiting their turn” and “potentially 

significant increases in waiting times at polling places throughout the 

state.” DAI251, 255. 

On October 31, 2018, this Court stayed the preliminary injunction 

until after the November 6, 2018 general election. DAI268-69. The SB3 

registration process therefore governed the November 6, 2018 general 

election, and none of the superior court’s forecasted problems manifested. 

 The defendants moved for summary judgment on all counts in plaintiffs’ 

amended complaints. The trial court granted summary judgment on the 

constitutional domicile qualification claim (Count II) and the void-for-

vagueness claim (Count IV), to the extent SB3 prescribes competing mental 

states. DAII89, 93. The trial court otherwise denied the motion. The 

defendants’ reconsideration motion was denied. DAII71-95. 

 
C. December 2019 Merits Trial. 

 
The parties agreed that the merits record would consist of the August 

and September 2018 preliminary injunction record and the December 2019 

merits trial record. During the December 2019 merits trial, the plaintiffs 
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called sixteen witnesses. Not a single witness testified that SB3 prevented, 

dissuaded, or discouraged him or her from registering to vote.  

Of the previously unregistered plaintiffs, Anderson and Mehta 

registered to vote in October 2018, while SB3 was in effect. Anderson 

registered at Dartmouth College during an on-campus registration drive, 

where the Office of Residential Life confirmed his domicile for local 

election officials. T485-87. Mehta registered to vote on Dartmouth campus 

too using documentation. DAI45-48. Mehta knew of no one who was afraid 

to register to vote, did not register to vote, was confused by the SB3 

registration forms, or was discouraged about registering to vote, during the 

November 2018 general election. DAI51, 54. She testified that the voter 

registration process went smoothly for her, all of her questions during it 

were answered, and she left the process without being confused. DAI51-52.  

Dragone registered to vote on November 7, 2019, one year after the 

superior court’s preliminary injunction went into effect. T530; DAI269. 

When the superior court’s preliminary injunction order went into effect on 

November 7, 2018, the Secretary reverted to the voter registration process, 

including the forms and affidavits, that pre-existed SB3. Dragone registered 

to vote under this pre-SB3 system and explained that the Goffstown clerk’s 

office was confused about how to register him to vote. T533.  

Elizabeth Tentarelli, President of the League of Women Voters of 

New Hampshire, remained in her office until 5:00 p.m. on the date of the 

2018 general election, but received no calls or emails regarding problems at 

the polls and learned of no one being unable to register to vote that day. 

T1037-38, 1039, 1041. Lucas Meyer, President of the New Hampshire 

Young Democrats, was not aware of and could not identify any individual 
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who was confused by SB3 on election day or any voter who did not register 

to vote as a result of SB3 in the November 2018 general election. T928-30.  

On April 8, 2020, the trial court ruled in plaintiffs’ favor, facially 

invalidating and permanently enjoining SB3. 
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SUMMARY OF THE ARGUMENT 

SB3 permits a same-day registrant lacking domicile documentation 

to return it within ten days following the election.  The trial court erred by 

facially invalidating SB3 on its finding that the forms associated with this 

registration option, coupled with statutory penalties, imposed an 

unreasonable burden on a small minority of voters during certain elections 

at certain polling places.  The trial court should have held instead that the 

plaintiffs failed to meet their heavy burden of showing that SB3 was 

unconstitutional in every set of circumstances. 

Alternatively, this Court should overrule Guare v. State because:  (1) 

it departs without explanation from the flexible Anderson-Burdick3 

balancing test this Court adopted in Akins v. Secretary of State, 154 N.H. 67 

(2006), by instituting traditional intermediate scrutiny review; and (2) it is 

substantively incorrect.  This Court should remand to the trial court for 

application of the correct standard. 

Alternatively, the trial court erred in concluding that SB3 imposes an 

unconstitutional burden on the right to vote. At most, SB3 imposes a 

minimal burden, but even if the burden is greater and intermediate scrutiny 

applies, important state interests, which SB3 furthers, justify any burden 

SB3 imposes. 

Finally, even if correct on the merits, the trial court erred by 

invalidating SB3.  The trial court’s concern focused on forms that it found 

                                            
3 The Anderson-Burdick test is a sliding-scale balancing test developed in two U.S. 
Supreme Court cases:  Anderson v. Celebrezze, 460 U.S. 780 (1983) and Burdick v. 
Takushi, 504 U.S. 428 (1992). 
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complex, confusing, and potentially misleading. SB3 requires forms “in 

substantially the following form,” not identical to the statutory form, 

leaving the Secretary the authority to alter them if necessary to eliminate 

the very issues the trial court purported to identify.  Rather than invalidate 

SB3, the trial court should have granted the opportunity to cure the alleged 

problematic language and then assessed the utility of any further remedy.  
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STANDARD OF REVIEW 

This case presents mixed issues of law and fact. This Court accepts 

the trial court’s findings of fact “unless they are not supported by the 

evidence or are erroneous as a matter of law,” Blagbrough Family Realty 

Trust v. A&T Forest Products, Inc., 155 N.H. 29, 36 (2007), but reviews 

the trial court’s application of the law to the facts de novo. Bovaird v. N.H. 

Dept. of Admin. Servs., 166 N.H. 755, 758 (2014). The Court also reviews 

de novo the trial court’s determination that SB3 violates Part I, Article 11 

and the equal-protection provisions of the New Hampshire Constitution. 

Am. Fed. Of Teachers v. State, 167 N.H. 294, 300 (2015). 

“In reviewing a legislative act, [this Court also] presume[s] it to be 

constitutional and will not declare it invalid except upon inescapable 

grounds.” Id.  This Court “will not hold a statute to be unconstitutional 

unless a clear and substantial conflict exists between it and the 

constitution.” Id.  “Thus, a statute will not be construed to be 

unconstitutional when it is susceptible to a construction rendering it 

constitutional.” Id. “When doubts exist as to the constitutionality of a 

statute, those doubts must be resolved in favor of its constitutionality.” Id.  
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ARGUMENT 

I. THE TRIAL COURT ERRED IN FACIALLY INVALIDATING 
SB3. 
 
A facial challenge is “a head-on attack of legislative judgment, an 

assertion that the challenged statute violates the Constitution in all, or 

virtually all, of its applications.” Eby v. State, 166 N.H. 321, 327 (2014). A 

party bringing a facial challenge “must demonstrate that there is no set of 

circumstances under which [the act] might be valid.” State v. Lilley, 171 

N.H. 766, 772 (2019). The plaintiffs sought to invalidate SB3 in its entirety 

and permanently enjoin it. DAI 130-31, 217. They accordingly had to 

demonstrate that SB3 in its entirety was facially invalid. See John Doe No. 

1 v. Reed, 561 U.S. 186, 194 (2010) (“The important point is that plaintiffs’ 

claims and the relief that would follow … reach beyond the circumstances 

of these plaintiffs. They must therefore satisfy our standards for facial 

challenges to the extent of that reach.”). 

A statute applicable to all voters survives a facial challenge even 

when it imposes an unjustified burden on some. This principle is reflected 

in Crawford v. Marion County Election Bd., which held that that the 

“petitioners ha[d] not demonstrated that the proper remedy—even assuming 

an unjustified burden on some voters—would be to invalidate the entire 

statute.” 553 U.S. 181, 203 (2008) (Stevens, J.).4 On a facial challenge to a 

voter identification law, the Seventh Circuit has similarly observed that 

“the burden some voters faced could not prevent the state from applying the 

                                            
4 Justice Scalia endorsed this analysis in his concurrence, which Justices Thomas and Alito 
joined. See Crawford, 553 U.S. at 204. 
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law generally.” Frank v. Walker, 819 F.3d 384, 386 (7th Cir. 2016). The 

Eighth Circuit held that a facial challenge to a North Dakota law requiring a 

voter to provide documentation of his residential street address was 

unlikely to succeed because, “even assuming that a plaintiff can show that 

an election statute imposes excessively burdensome requirements on some 

voters, that showing does not justify broad relief that invalidates the 

requirements on a statewide basis as applied to all voters.” Brakebill v. 

Jaeger, 932 F.3d 671, 678 (8th Cir. 2019) (internal citation and quotations 

omitted). 

The trial court acknowledged that SB3 does not burden most, much 

less all, New Hampshire voters. DD84-85, 88-89. The trial court attempted 

to distinguish Crawford, Walker, and Brakebill on the basis that SB3 

burdens the minority of voters to whom it applies. DD88-89. In doing so, 

the trial court overlooked SB3’s scope, misapplied the facial-challenge 

standard, and ignored that the burdens it identified emanate from only 

several narrow portions of SB3 that apply to a small minority of voters: the 

domicile affidavit options within Form B, RSA 654:7, IV(c); the VAD 

form, RSA 654:7, V; and the new penalties, RSA 659:34, I(h, i). 

Moreover, while SB3 may not apply to all voters, it does apply to all 

registrants, requiring that they produce documentation showing a verifiable 

act of domicile. The evidence at trial demonstrated both that the majority of 

registrants possess the requisite documentation and that, during the 2018 

general election, only a small percentage of election-day registrants did not 

present such documentation at the time they registered and therefore 

encountered Form B’s domicile options. DAII129-30-97. The percentage of 

registrants who encounter the VAD form is even smaller, as it is provided 
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only to those registrants who choose Option 1. Similarly, the plaintiffs’ 

lines concern relates only to same-day registration at a small number of 

polling places, during large elections, at certain times on election day, 

where such lines existed pre-SB3. DD66-68, 84-85.   

Thus, even under the trial court’s view of the evidence, SB3 burdens 

only a small subset of same-day registrants. Crawford, Walker, and 

Brakebill establish that a purported burden on some voters is insufficient to 

facially invalidate a law of general applicability. The trial court’s attempt to 

distinguish those cases rests on an incorrect view of SB3’s scope. The 

plaintiffs failed to prove that SB3 itself is invalid in all or virtually all of its 

applications. John Doe No. 1, 561 U.S. at 194. The trial court accordingly 

erred in facially invalidating SB3. 
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II. GUARE V. STATE, 167 N.H. 658 (2015), SHOULD BE 
OVERRULED BECAUSE IT IS INCONSISTENT WITH 
ANDERSON-BURDICK AND IS SUBSTANTIVELY 
INCORRECT. 

 
“The doctrine of stare decisis demands respect in a society governed 

by the rule of law, for when governing legal standards are open to revision 

in every case, deciding cases becomes a mere exercise of judicial will with 

arbitrary and unpredictable results.” Jacobs v. Director, N.H. Div. of Motor 

Vehicles, 149 N.H. 502, 504 (2003). But stare decisis is not “an inexorable 

command,” and “the doctrine is at its weakest when [the court] interpret[s] 

the Constitution because a mistaken judicial interpretation of that supreme 

law is often practically impossible to correct through other means.” Ramos 

v. Louisiana, __ U.S. __, 140 S. Ct. 1390, 1405 (2020) (internal quotations 

omitted).  

This Court considers various factors in a stare decisis analysis such 

as whether: (1) the rule has proven to be intolerable simply by defying 

practical workability; (2) the rule is subject to a kind of reliance that would 

lend a special hardship to the consequence of overruling; (3) related 

principles of law have so far developed as to have left the old rule no more 

than a remnant of abandoned doctrine; and (4) the facts have so changed, or 

come to be seen so differently, as to have robbed the old rule of significant 

application or justification. State v. Quintero, 162 N.H. 526, 532-33 (2011). 

The Court may also consider “the quality of the decision’s reasoning”; the 

decision’s “consistency with related decisions”; “legal developments since 

the decision”; and “reliance on the decision.” Ramos, __ U.S. at __, 140 S. 

Ct. at 1405 (internal quotations omitted). 
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Guare should be overruled because it is inconsistent with the 

flexible Anderson-Burdick balancing test this Court adopted in Akins v. 

Secretary of State, 154 N.H. 67 (2006). In Guare, this Court imported the 

traditional tiers of scrutiny into the Anderson-Burdick analysis, adopting an 

intermediate scrutiny test applicable when a voting law imposes an 

“unreasonable” burden on the right to vote. The Anderson-Burdick 

jurisprudence rejects this approach. Specifically, in Crawford, 553 U.S. 

181, “a majority of the [Supreme] Court’s members appeared to disavow 

the application of specific and discrete levels of scrutiny to non-severe 

[voting] restrictions.” Libertarian Party of N.H. v. Gardner, 126 F.Supp.3d 

194, 206 (D.N.H. 2015) (hereinafter “LPNH”); see Crawford, 553 U.S. at 

191 (Stevens, J.) (“However slight th[e] burden may appear … it must be 

justified by relevant and legitimate state interests sufficiently weighty to 

justify the limitation.”) (internal quotations omitted); id. at 210 (Souter, J., 

dissenting) (observing that the Court has “avoided preset levels of scrutiny 

in favor of a sliding-scale balancing test”). 

Instead, federal cases hold that when voting regulations impose a 

burden that is neither severe nor modest “the Anderson-Burdick framework 

departs from the traditional tiers of scrutiny and creates its own test.” Mays 

v. LaRose, 951 F.3d 775, 784 (6th Cir. 2020); see, e.g., Libertarian Party of 

N.H. v. Sununu, 2020 WL 4340308, at *11-12 (D.N.H. July 28, 2020) 

(rejecting Guare and refusing to apply a specific level of scrutiny in 

Anderson-Burdick challenge); LPNH, 126 F.Supp.3d at 206 (same); Sarvis 

v. Judd, 80 F.Supp.3d 692, 704 (E.D. Va. 2015) (rejecting application of 

traditional intermediate scrutiny in Anderson-Burdick challenge). 
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“For … intermediate cases, … [a court] must weigh the burden 

against ‘the precise interests put forward by the State as justifications for 

the burden imposed by its rule,’ taking into consideration ‘the extent to 

which those interests make it necessary to burden the plaintiff’s rights.’” 

Mays, 951 F.3d at 784 (quoting Burdick, 504 U.S. at 434). “Only where the 

State’s interests outweigh the burden on the plaintiff’s right to vote do 

voting restrictions not offend the Equal Protection Clause.” Id. 

Under Anderson-Burdick, the record a State may build to justify a 

voting restricting is not limited and permits reliance on post hoc 

justifications, unlike the rule adopted in Guare. Id. at 789; LPNH, 126 

F.Supp.3d at 209. As the Sixth Circuit has explained, “voting cases in this 

Circuit differ from other Equal Protection claims regarding intermediate 

scrutiny; the Anderson-Burdick framework applies.” Mays, 951 F.3d at 789. 

“No opinion from this court or the Supreme Court has ever limited the 

record that the State can build in order to justify a burden placed on the 

right to vote.” Id.  

Guare departs from this flexible jurisprudence it purports to follow, 

imposing a rigid intermediate scrutiny standard that artificially limits the 

record the State may build to justify a voting regulation. Worse, Guare 

suggests that this intermediate level of scrutiny is reached where 

individuals allege merely that they find a particular voting law confusing 

because it is susceptible to different interpretations.  This Court should 

therefore set Guare aside and realign its voting jurisprudence with federal 

law. 

Guare should also be overruled because it is substantively incorrect. 

Guare rests on the flawed premise that the statutory definition of domicile 
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in RSA 654:1, I (2015) was different from the statutory definition of 

“residence” and “resident” under RSA 21:6 (2015), RSA 21:6-a (2015), 

RSA 261:45 (2015), and RSA 263:35 (2015). The State incorrectly 

conceded that differences in the statutory language meant that “domicile,” 

“resident,” and “residence,” as used in those statutes, were legally different. 

The Court did not decide whether that statutory construction was correct. 

In Casey v. Gardner, this Court held that the statutory definition of 

domicile in RSA 654:1, I, is synonymous with the amended statutory 

definitions of “residence” and “resident” as used in RSA 21:6 and RSA 

21:6-a. __ N.H. __, 2020 WL 2565302 (May 20, 2020). It also held that the 

indefinite intention to remain language that existed in RSA 21:6 and RSA 

21:6-a when Guare was decided “was never intended to be applied … 

literally,” but merely required an intent to remain in a particular place “for 

the time at least”. Casey, __ N.H. __, 2020 WL 2565302, at *4 (May 20, 

2020). This holding confirms that the legal assumption on which Guare 

rested was wrong. The indefinite intention to remain language contained in 

RSA 21:6 and RSA 21:6-a did not make the concepts of “resident” and 

“residence” different from the concept of “domicile” contained in RSA 

654:1, I.  

Accordingly, because Guare departed from the flexible Anderson-

Burdick balancing adopted in Akins and is substantively incorrect, it should 

be overruled and this action should be remanded to the trial court for it to 

apply the correct standard. 
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III. SB3 DOES NOT UNCONSTITUTIONALLY BURDEN THE 
RIGHT TO VOTE. 
 
Even if the plaintiffs could maintain a facial challenge to SB3 as a 

whole, the law nonetheless survives under the Anderson-Burdick balancing 

framework. See Akins, 154 N.H. at 72. A court applying this test “must 

weigh the character and magnitude of the asserted injury to the rights … the 

plaintiff seeks to vindicate against the precise interests put forward by the 

State as justifications for the burden imposed by its rule, taking into 

consideration the extent those interests make it necessary to burden the 

plaintiff’s rights.” Id. (quotation marks omitted). “[W]hen the election law 

at issue subjects the plaintiff’s rights to ‘severe’ restrictions, the regulation 

must withstand strict scrutiny to be constitutional.” Id. (same omissions). In 

contrast, when a law “imposes only reasonable, nondiscriminatory 

restrictions upon the plaintiff’s rights, then the State’s important regulatory 

interests are generally sufficient to justify the restrictions.” Id. (same 

omissions). The Anderson-Burdick framework therefore recognizes that 

every voting regulation “is going to exclude, either de jure or de facto, 

some people from voting; the constitutional question is whether the 

restriction and resulting exclusion are reasonable given the interest the 

restriction serves.” Griffin v. Roupas, 385 F.3d 1128, 1130 (7th Cir. 2004). 

 
A. SB3 Does Not Impose An Unreasonable Burden On The 

Right To Vote. 
 

The trial court ruled that SB3 does not impose a severe burden on 

the right to vote, and the plaintiffs have not challenged that ruling. The trial 

court nonetheless found that SB3 imposes an unreasonable burden on the 
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right to vote because three discrete parts of SB3, taken together, 

unconstitutionally burden the right to vote: (1) the new domicile affidavit in 

Form B, RSA 654:7, IV(c); (2) the VAD form, RSA 654:7, V; and (3) the 

penalties associated with registering to vote on election day by agreeing to 

return proof of domicile to the clerk and subsequently failing to do so, RSA 

659:34, I(h), (i). These aspects of SB3 do not impose an unreasonable or 

discriminatory burden on the right to vote. In concluding otherwise, the 

trial court erred. 

 
1. Form B And The VAD Form Are Not Confusing or 

Misleading. 
 

The trial court concluded that Form B fails to clarify when Option 1 

or Option 2 should be selected. A review of Form B suggests otherwise. A 

registrant selects Option 1 if she fails to bring domicile proof with her to 

register to vote and otherwise knows or believes that she has access to it 

(e.g., at home or in her car). A registrant selects Option 2 if she is “aware of 

no” documentary proof that shows she is domiciled at her claimed address. 

A local election official is available to help guide persons in making an 

appropriate choice. See, e.g., T1415-17.  

The testimony of Assistant Secretary of State Orville Fitch and 

Deputy Secretary of State David Scanlan do not conflict the form language 

nor are their statements inconsistent as the trial court asserts. DD80, 82. 

Deputy Scanlan was asked whether a person should select Option 1 if they 

did not possess domicile proof, but knew they could obtain it from someone 

else. Deputy Scanlan explained that it is the registrant’s choice; if the 

registrant believes they can get the document and return it, they may choose 
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Option 1; if the person does not know if they can get it, they may choose 

Option 2. T1393-94, 1407, 1415-17. Assistant Secretary Fitch was asked 

different questions related to how he helped resolve an issue in Hanover on 

election day.  In remedying that issue, he informed local election officials 

that they should help registrants understand the types of documents they 

might have and, if the registrant has such a document, he should choose 

Option 1 and return it; if the registrant does not know whether he possesses 

such a document, he should check Option 2. T1490-93. This testimony is 

consistent and the trial court’s characterization of it is incorrect. 

Form B’s language also belies the trial court’s conclusion that the 

form is “outright misleading” because it “improperly suggests that failing to 

return documentation will only result in official mail being sent to the 

registrant’s address.” Order at 27. Form B specifies at the bottom that, “[i]n 

accordance with RSA 659:34,” if a person provides false information on 

Form B, that person may be subject to civil and/or criminal penalties. RSA 

654:7, IV(c). The penalty associated with registering to vote on election 

day by selecting Option 1 and then” purposefully and knowingly” refusing 

to return domicile documentation post-election is contained in RSA 659:34. 

Form B also states that failing to return domicile proof after registering to 

vote by agreeing to do so “will prompt official mail to be sent to your 

domicile address by the secretary of state to verify the validity of your 

claim to a voting domicile at this address.” RSA 654:7, IV(c). Form B does 

not state or imply that the sending of official mail is the only thing that may 

happen.  

The trial court also concluded that the VAD form “contains 

confusing and potentially misleading language suggesting that its list of 
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documents is more exhaustive than the State believes it to be.” DD80. RSA 

654:7, V identifies the VAD form as a “notice” and “guide.” Option 2 on 

Form B indicates that persons who do not possess documentary proof of 

domicile may register to vote without providing proof of domicile and 

never receive the VAD form. Only those persons who select Option 1 to 

register to vote by selecting Option 1 will receive the VAD form.  

Presumably, a person who selects Option 1 knows that she possesses 

or has ready access to one or more domicile documents. The trial court 

ignored this practical reality.  Instead, it found the VAD form “confusing” 

because it states that “[o]nly one item on the list is required to demonstrate 

a verifiable act.” DD81. The trial court speculated that “[t]his may lead an 

individual who does not have documentation that exactly matches the 

provided list to believe that he or she cannot comply with it.” Id. But this 

ignores the option on the VAD form itself that permits persons to “describe 

what other verifiable action or actions you have taken to make the address 

listed on your voter registration form your one voting domicile: 

_________________________.” RSA 654:7, V.  

And while some of the individual plaintiffs testified at the 

preliminary injunction hearing that they did not believe they had any 

documentation listed on the VAD form, such testimony establishes at most 

that they could select Option 2, register to vote, and never receive the VAD 

form.5 The trial court’s concerns about the VAD form ultimately amount to 

speculation about what hypothetical persons may think when they interact 

                                            
5 In the end, no individual plaintiff in this case who registered to vote while this lawsuit 
was pending encountered the domicile affidavit in Form B or the VAD form. 
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with that form, which is not evidence sufficient to declare a law 

unconstitutional. See Wash. State Grange v. Wash. State Republican Party, 

552 U.S. 442, 449 (2008) (“In determining whether a law is facially 

invalid,” a court “must be careful not to go beyond the statute’s facial 

requirements and speculate about ‘hypothetical’ or ‘imaginary’ cases.”). In 

sum, the trial court’s concerns about Form B and the VAD form are 

unsupported by the forms’ text or by any non-speculative evidence in the 

record. 

 
2. The Trial Court’s Reliance On Anecdotes, Hearsay 

Statements, And Private Third Party Actions To 
Support Its Burdens Analysis Was Error. 

 
The trial court concluded that SB3 caused voter confusion during the 

2018 general election based on anecdotes and non-specific hearsay 

statements insufficient to support that conclusion. DD80-81. Some students 

in Hanover initialed both Option 1 and 2 even though their domicile had 

already been confirmed by the Office of Residential Life so they did not 

need to engage the domicile affidavit. T405-06. An individual in Goffstown 

selected Option 1 and Option 2.  DAV168-74. The record does not reveal 

why. Id.  

While a supervisor of the checklist in Concord observed a woman 

complete the registration forms and then leave, the woman allegedly 

indicated when asked that she did not think she could cast a ballot that day. 

T111-12. The record does not reveal how that behavior is linked to SB3. 

T112-13. Another registrant attempted to locate a ham radio license 

through his phone, became frustrated, and left without registering, despite 
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being told he could register to vote without providing documentation. Id. 

T113-14. The record does not reveal how this person’s conduct is linked to 

SB3. Id. These incidents do not demonstrate that SB3 caused confusion 

during the 2018 general election. 

The trial court drew a similarly unsupported conclusion from an 

AGO checklist for the town of Lyndeborough indicating that three voter 

registrations were on hold “waiting for voters to return w/ domicile proof.” 

T1136-37; DAI29. Contrary to the trial court’s finding, Chief Investigator 

Richard Tracy did not testify “that local election officials in Lyndeborough 

improperly sent voters away from the polls with instructions to bring back 

documentation.” DD81. He instead was asked the following while looking 

at the checklist: 

Q  And to the right there, in handwriting, it says three on hold, 
waiting for voters to return with domicile, I believe that’s 
proofs. And would you understand this report to be that the 
supervisors had sent somebody home to get documentation 
to bring back? 

 
A That’s what that appears to say. 
 

T1137. Rather than call the author of these notes, John F. Brown, the 

plaintiffs showed them to Investigator Tracy, who had no personal 

knowledge of, nor any part in creating, them. Investigator Tracy did 

nothing more than acknowledge the words on the paper, yet the trial court 

characterized his testimony as confirming the truth of what plaintiffs’ 

counsel said the notes reflected. 

The trial court relied on an email that the Portsmouth supervisor of 

the checklist sent to the defendants claiming the new forms were confusing 
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persons. DD81. However, the email does not reveal any specific examples 

of confusion. DAI59-61. Instead, it details an instance where election 

officials guided a person to correctly check Option 1 and describes how that 

person went home to get his domicile proof and return with it the same day. 

DAI60. 

The trial court asserted there was confusion among local election 

officials because individual municipalities posted information on their 

websites that was inconsistent with the registration options available under 

SB3. DD83. No testimony or other evidence in the record supports this 

conclusion. And the trial court never explains how the actions or inactions 

of third parties allegedly misinterpreting or failing to update their websites 

renders a state statute facially unconstitutional. The trial court’s reliance on 

this information was therefore error. 

Finally, the trial placed emphasis on the fact that the President of the 

University of New Hampshire sent students incomplete information 

regarding how to register to vote. DD83. Again, the trial court cites no 

authority for proposition that the private actions of individual third parties 

can render a state law unconstitutional on its face, and no evidence exists in 

the record linking these actions to SB3. Consequently, the trial court’s 

reliance on this information was error too. 

In sum, the evidence the trial court relied on to demonstrate voter 

confusion does not reveal an unreasonable burden on the right to vote. It 

reflects instead a new and different registration system that requires 

domicile proof to be presented in more instances. Presenting such evidence 

in order to register to vote places, at most, a minimal burden on the right to 
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vote. The trial court erred in concluding otherwise and its decision in this 

regard should be reversed. 

 
3. RSA 659:34, I(h) Imposes At Most A Minimal 

Burden On The Right To Vote. 
 

The trial court also concluded that, because of the alleged confusion 

created by SB3, “a significant majority of residents will find themselves 

subject to the substantial penalties imposed by SB3.” DD83. In support of 

this conclusion, the trial court placed evidentiary weight on the number of 

persons who registered to vote choosing Option 1 between January and 

June 2018 and July and December 2018. This was error. 

The trial court had preliminarily enjoined SB3’s penalty for failing 

to return documents before the law went into effect and required that the 

Secretary inform prospective registrants of the injunction. DAI73-75. Thus, 

persons registering to vote under SB3 very likely knew that if they 

registered under Option 1, they would not face penalties for failing to return 

documentation. There was therefore no reasonable basis for the trial court 

to conclude that any, much less all, of the individuals who registered using 

Option 1 in 2018 would find themselves subject to SB3’s penalties. Nor 

was there any basis to infer that these individuals would not have returned 

documents had the penalties been in effect.  

The trial court also incorrectly interpreted the penalties associated 

with SB3. The penalty for failing to return documents when utilizing 

Option 1 is narrow. RSA 659:34, I(h). It applies solely to persons 

registering to vote “on election day” and requires them to “purposefully 

and knowingly” fail to return the documentary proof of domicile. Id. The 
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trial court interpreted RSA 659:34, II to impose a lower mens rea 

requirement for criminal penalties associated with RSA 659:34, I(h) and 

RSA 659:34, I(i). DD105; DAII89-93. That analysis is incorrect.  

RSA 659:34, II provides: “A person is guilty of a class B felony if, 

at any election, such person purposely or knowingly commits an act 

specified in subparagraph I(b) or I(e). A person is guilty of a class A 

misdemeanor if, at any election, such person purposely or knowingly 

commits any of the other acts listed in paragraph I, … .” The act of failing 

to return documents in RSA 659:34, I(h) is tethered to the specific, 

heightened mens rea requirement of “purposefully and knowingly.” That 

heightened mens rea in the more specific provision controls over the lesser 

mens rea requirement referenced in the more general provision of RSA 

639:34, II. Because the trial court’s interpretation to the contrary played a 

material role in its burdens analysis, that interpretation should be reversed. 6  

The trial court went on to speculate that the mere existence of 

penalties for wrongful or fraudulent registration, including the fact that 

such conduct may be investigated, could cause persons not to register to 

vote. The trial court did not provide any support for the dubious proposition 

that a State may not penalize wrongful or fraudulent registration or voting 

conduct. RSA 659:34, I(h) holds accountable only those persons who 

intentionally refuse to provide documentary proof of their domicile after 

promising to do so in order to register and cast a ballot. The legislature may 

                                            
6 While the trial court indicated that two other SB3 penalties may also burden the right to 
vote, DD106-107, it found RSA 659:34, I(h) to be the most problematic. The same 
analysis that applies to RSA 659:34, I(h) applies to the other penalties too. 
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legitimately penalize such wrongful conduct in order to ensure the integrity 

of and public confidence in the election system. 

 
4. The Trial Court’s Same-Day Registration Lines 

Analysis Does Not Elevate The Burden Beyond 
Minimal. 

 
The trial court concluded that the “complicated and confusing nature 

of the forms will increase average registration times and result in longer 

lines at the polls.” DD84-85. This conclusion was misplaced for at least two 

reasons. First, as discussed above, the trial court’s conclusions with respect 

to Form B and the VAD form are not persuasive. Second, as discussed 

below, the trial court incorrectly concluded that the Secretary could not 

revise or clarify those forms to reduce whatever textual burdens they 

allegedly impose. 

But even setting this aside, the trial court erred in concluding that 

SB3 unreasonably burdens the right to vote by causing longer lines. The 

trial court acknowledged “that the data suggests that the number of 

individuals lacking proof of domicile is, overall, a small minority of new 

registrants.” DD83. The trial court nonetheless concluded that “the models 

strongly indicate that the increased average registration time under SB3 will 

have some negative impact on lines in the upcoming 2020 general 

election.” DD31-32. This evidence is again insufficient to invalidate SB3 

on its face.  

“The burden of long lines, which results in people having to wait 

longer to register to vote, is not a severe burden.” See Promote the Vote v. 

Secretary of State, __ N.W.2d __, 2020 WL 4198031, at 18 (Mich. Ct. App. 
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July 20, 2020) “Long lines are certainly an inconvenience, but a burden 

must go beyond mere inconvenience to be severe.” Id.  

Moreover, the trial court’s concerns about lines was confined to 

election-day registrations. In conducting an Anderson-Burdick analysis, 

courts must “look[] at the whole electoral system” and, in doing so, take 

into account other features of it that lessen any alleged burdens. Luft v. 

Evers, 963 F.3d 665, 671-72 (7th Cir. 2020). Persons do not have a “right 

to vote [or register to vote] in any manner” they choose. Burdick, 504 U.S. 

at 433. Persons can avoid same-day registration lines by registering to vote 

in the lead up to an election.  

Accordingly, the trial court’s concerns about Form B, the VAD 

form, RSA 659:34, I(h), and long same-day registration lines, even when 

credited, do not demonstrate that SB3 unreasonably burdens the right to 

vote. 

 
B. The State’s Important Interests Justify Any Unreasonable 

or Minimal Burden SB3 Imposes. 
 

New Hampshire has a constitutional obligation to ensure that only 

those qualified to vote under Part I, Article 11 register and actually vote in 

New Hampshire elections. N.H. Const. Part I, Art. 11 (“The general court 

shall provide by law for voting by qualified voters … .”); see Crawford, 

553 U.S. at 196 (there is “no question about the legitimacy or importance of 

the State’s interest in counting only the votes of eligible voters …”).  

This obligation promotes three additional state interests: 

safeguarding voter confidence, protecting public confidence in the integrity 

of the State’s elections, and helping to prevent and protect against voter 
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fraud. See, e.g., Crawford, 553 U.S. at 196 (“While the most effective 

method of preventing election fraud may well be debatable, the propriety of 

doing so is perfectly clear.”); Burdick, 504 U.S. at 441 (“[T]he right to vote 

is the right to participate in an electoral process that is necessarily 

structured to maintain the integrity of the democratic system.”). 

 “[P]ublic confidence in the integrity of the electoral process has 

independent significance, because it encourages citizen participation in the 

democratic process.” Crawford, 553 U.S. at 197. “The electoral system 

cannot inspire public confidence if no safeguards exist to deter or detect 

fraud or confirm the identity of voters.” Id. These interests, in turn, ensure 

that the votes of unqualified individuals do not cancel out the votes of 

qualified voters. “Any corruption in voter registration affects the state’s 

paramount obligation to ensure the integrity of the voting process and 

threatens the public’s right to democratic government.” Voting for Am., Inc. 

v. Steen, 732 F.3d 382, 394 (5th Cir. 2013).  

 Courts do not “require elaborate, empirical verification of the 

weightiness of the State’s asserted justifications.” Timmons v. Twin Cities 

Area New Party, 520 U.S. 351, 364 (1997). Rather, legislatures are 

“permitted to respond to potential deficiencies in the electoral process with 

foresight rather than reactively, provided that the response is reasonable and 

does not significantly impinge on constitutionally protected rights.” Munro 

v. Socialist Workers Party, 479 U.S. 189, 195-96 (1986). 

SB3 reduces the number of individuals who may register to vote 

without providing documentary proof of domicile. In doing so, SB3 helps 

ensure that only qualified individuals register and vote in New Hampshire 

elections, safeguards voter confidence, protects public confidence in the 
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integrity of the State’s elections, and prevents and protects against voter 

fraud. These well-established state interests justify any minimal burden 

SB3 imposes 

Even if intermediate scrutiny applied, however, SB3 would survive 

review. “[I]ntermediate level of scrutiny requires that a challenged law be 

substantially related to an important governmental objective.” Guare, 167 

N.H. at 665. Under this standard, the State must articulate a specific interest 

and explain why a particular restriction is actually necessary, meaning it 

actually addresses, that interest. Id. at 667-68. This Court’s intermediate 

scrutiny precedents demonstrate, however, that the State’s explanation need 

not be evidence based. See, e.g., Lennartz v. Oak Point Associates, P.A., 

167 N.H. 459, 462 (2015) (identifying important government interest from 

legislative history); Alonzi v. Northeast Generation Servs., Co., 156 N.H. 

656, 665 (2008) (“The government’s interest in creating the workers’ 

compensation system is well-documented in our case law. We have no 

doubt that this is an important government interest.”). 

The State’s important interests in ensuring that only qualified 

individuals vote in New Hampshire’s elections, safeguarding voter 

confidence, protecting public confidence in election integrity, and 

preventing and protecting against voter fraud emanate from Part I, Article 

11 itself and are recognized in the above-cited decisions. SB3 addresses 

these interests by requiring individuals who register to vote within 30 days 

of an election and on election day to provide some documentary evidence 

confirming their domicile, if they are aware of possessing such 

documentation. This is evident from SB3’s language. Prior to SB3, many 

law-abiding persons would complete domicile affidavits simply because 



40 

 

they lacked documentation with them at the time of registration. This made 

the post-election verification process of these affidavits costly and time 

consuming. SB3 seeks a better assessment of the domicile qualification, 

makes it more difficult for persons to engage in wrongful voting, and seeks 

to reduce sworn registration affidavits to a manageable level so they can be 

efficiently and timely investigated. Being able to verify post-election the 

legitimacy of domicile affidavits executed during an election has significant 

value in ensuring the citizens of this State that their votes have been not 

negated by ineligible votes. 

SB3’s legislative history also confirms these important State 

justifications. The majority House Committee Report stated that SB3 “is 

designed to strengthen the public confidence in the integrity of our 

elections … .” DAIII199. The House Committee further found that the use 

of a domicile affidavit “creates opportunities for voter fraud because 

election officials must take the applicant at his or her word.” Id. It is also 

found in Representative Barbara Griffin’s House Floor Debate statements 

on SB3: 

Currently, the state does send out letters or cards as provided 
in law, but using that information to make any factual 
conclusion as to the validity of a domicile assertion is a nearly 
impossible task and over the years the volume and lack of 
follow up with thousands of voters would make that task a 
difficult ongoing and very costly use of state resources. SB3 is 
intended to and does shift from the state to the voter the 
responsibility of proving where they are domiciled by 
requiring a production of a piece of paper or documentary 
evidence in support of the assertions that the person lives 
where he or she says she does. … There is no limitation on the 
type of paper or documentary evidence that you need to 
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provide. There is a suggested list in the bill but it is not 
exclusive. 

DAV150. 

 Evidence presented at trial showed that the number of domicile 

affidavits as a percentage of election date registrations fell from 2016 to 

2018. T790-91. At the same time, voter turnout during the 2018 general 

election increased more than 6% from the previous midterm election in 

2014. Id. 785. This evidence reflects that SB3 was accomplishing its stated 

purpose of reducing the State’s burden to investigate and confirm domicile 

affidavits. 

As the statutory language and the legislative record reflect, the 

governmental interests underlying SB3 are compelling and SB3 actually 

addresses them. Thus, even if intermediate scrutiny applies, SB3 still 

survives review. 
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IV. NO SEPARATE EQUAL PROTECTION ANALYSIS APPLIES 
TO SB3; THE BALANCING TEST UNDER PART I, 
ARTICLE 11 ALONE CONTROLS THE ANALYSIS 

 
The trial court also erred in concluding that SB3 violates equal 

protection because it disparately impacts certain groups of voters. A 

plaintiff cannot maintain an equal-protection claim based on disparate 

impact, absent proof of some impermissible motive. See, e.g., Barclay 

Square Condo. Owners’ Ass’n v. Grenier, 153 N.H. 514, 518–19 (2006) 

(explaining disparate impact on defendant is not sufficient to maintain a 

discrimination claim); see also Washington v. Davis, 426 U.S. 229, 239 

(1976) (“[O]ur cases have not embraced the proposition that a law or other 

official act, without regard to whether it reflects a racially discriminatory 

purpose, is unconstitutional solely because it has a racially disproportionate 

impact.”). “[D]isparate impact alone is almost always insufficient to prove 

discriminatory purpose.” Alston v. City of Madison, 853 F.3d 901, 907 (7th 

Cir. 2017). “Without more, a court’s acceptance of a disparate-impact 

argument ‘would render suspect each difference in treatment among the 

grant classes, however lacking in [impermissible] motivation and however 

otherwise rational the treatment might be.’” Id. (quoting Washington, 426 

U.S. at 241). Thus, “[o]nly in rare cases are statistics alone enough to prove 

discriminatory purpose.” Id.  

The plaintiffs offered no direct evidence that SB3 was passed with 

some impermissible motivation. At most, they suggested, primarily through 

Dr. Michael Herron, that SB3 affects different people differently. This is an 

unremarkable, and entirely constitutional, proposition. See Burdick, 504 

U.S. at 433 (“Election laws will invariably impose some burden upon 
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individual voters.”). And while the plaintiffs repeatedly contended, and the 

trial court appeared to accept, that SB3 was passed with partisan motives, 

this is likewise insufficient to demonstrate impermissible discriminatory 

intent. See Democratic Party of Wisc. v. Vos, 966 F.3d 581, 586 (7th Cir. 

2020) (“The Supreme Court has stated that, standing alone, the partisan 

intentions of legislators are not constitutionally suspect and that pursuing 

partisan ends does not violate the rights of people who disagree.”). Stray 

comments by individual legislators do not alter this fact. See Wisconsin 

Educ. Ass’n Council v. Walker, 705 F.3d 640, 652 (7th Cir. 2013) 

(declining to ascribe an individual legislator’s statements to the entire 

legislature); see also Greater Birmingham Ministries v. Sec’y of State for 

Alabama, 966 F.3d 1202, 1226 (11th Cir. 2020) (declining to find 

discriminatory intent based on “modern statements made by several 

Alabama legislators”). 

Absent any evidence of a discriminatory purpose, the plaintiffs’ 

disparate impact equal-protection claim is no different than their claim 

under Part I, Article 11 and is therefore also subject to Anderson-Burdick 

balancing.7 See, e.g., Libertarian Party N.H., 154 N.H. 376, 384 (2006) 

(“Part I, Article 11 … contains an explicitly enumerated guarantee of 

equality in … voting. Thus, the equal protection claims here are not just 

related to, but based upon, the [voting and] associational rights found in 

Part I, Article 11 and to which we have applied the Akins test.”); Acevedo v. 

Cook Cnty. Officers Electoral Bd., 925 F.3d 944, 948 (7th Cir. 2019) (the 

                                            
7 The defendants identified in their post-trial brief that the plaintiffs’ equal-protection 
challenge was analyzed under the Anderson-Burdick framework. DAII137.  
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Anderson/Burdick “test applies to all First and Fourteenth Amendment 

challenges to state election laws”); Pisano v. Strach, 743 F.3d 927, 934 (4th 

Cir. 2014) (same); Obama for Am. v. Husted, 697 F.3d 423, 430 (6th Cir. 

2012) (same). The trial court accordingly erred in conducting a separate 

equal-protection analysis. And because the plaintiffs could not prevail on 

their Part I, Article 11 claim for the reasons stated above, they likewise 

could not prevail on their equal-protection claim. 
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V. EVEN IF THE TRIAL COURT’S CONCERNS ABOUT FORM 
B OR THE VAD FORM WERE JUSTIFIED, IT ERRED BY 
NOT ALLOWING THE SECRETARY TO REVISE THE 
FORMS TO REDUCE COMPLEXITY, CURE CONFUSION, 
AND ADD CLARIFICATION. 

 
With respect to Form B, RSA 654:7, IV(c) states that the Secretary 

shall “prescribe the form of the voter registration form to be used … in 

substantially the following form.” RSA 654:7, V uses the same language 

for the VAD form. The trial court construed this language narrowly to 

prohibit the Secretary from editing the forms to reduce complexity, cure 

confusion, and add clarification. According to the trial court, these statutes 

permit the Secretary to modify the physical layout of the form only. That 

conclusion is incorrect.  

In interpreting RSA 654:7, IV(c) and RSA 654:7, V, this Court 

“look[s] first to the statutory language and, if possible, construe[s] that 

language according to its plain and ordinary meaning, in the context of the 

entire statutory scheme.” State v. Eldridge, 173 N.H. 61, 67 (2020). The 

phrase “in substantially the following form” does not mean that the 

Secretary is confined to altering the form’s physical layout only. Rather, the 

word “substantial” means “being largely but not wholly that which is 

specified.” https://www.merriam-webster.com/dictionary/substantial. Thus, 

the Secretary may revise the form to reduce sentence complexity, cure 

confusion, and add clarity to Form B and the VAD form. 

 The trial court’s contrary construction reads the word “substantially” 

out of the statutes. See Eldridge, 173 N.H. at 67 (when interpreting s 

statute, a court must not “ignore the statute’s language”). It is also 

inconsistent with decisions from other courts interpreting similar statutory 
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language. In People ex rel. Davis v. Chicago, B. & Q. R. Co., 268 N.E.2d 

411 (Ill. 1971), the Illinois Supreme Court construed statutory language 

requiring that a ballot “be substantially in the following form” as follows: 

The word ‘substantial,’ as ordinarily used, means essential, 
material, or fundamental. A substantial copy of the form of the 
ballot designated in the statute must evidently be one that 
contains the essence of the form in the statute—one giving the 
correct idea, but not necessarily the exact expressions in the 
statutory form. The words of the statute, ‘The ballots at said 
election shall be substantially in the following form,’ 
necessarily convey the idea that the ballot to be used or voted 
by the voters is not required to be an accurate or exact copy, 
but one which embodies or contains the substance or main 
features of the ballot found in the statute. The Legislature 
evidently did not intend that every word of the statutory form 
should be found in the form furnished the voter, and if enough 
of the words found in the statutory form, coupled with other 
apt words, are printed on the ballot furnished to the voter that 
will mean the same thing to all of the voters as the words used 
in the statutory form, the statute will be substantially complied 
with. 

 
Id. at 416 (emphases added); see Cohen v. Ketchum, 344 A.2d 387, 398 

(Me. 1975) (“We reject out of hand the claim that any deviation from the 

statutory form, regardless of its substantive impact, renders the warrant 

fatally deficient.”); Bank of Chatham v. Arendall, 16 S.E.2d 352, 354-56 

(Va. 1941) (concluding that a form of confession was “substantially” in the 

statutory form though it deviated from the statutory language in several 

respects).  

 This Court should likewise conclude that the legislature’s use of the 

phrase “substantially in the following form” in RSA 654:7, IV(b-c) & V 

grants the Secretary the authority to alter the language of Form B and the 
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VAD form to reduce complexity, cure confusion, and add clarification and 

reverse the trial court’s contrary conclusion.  

Thus, even if this Court shares the trial court’s concerns with respect 

to either form, it should still reverse the remedy the trial court ordered to 

provide the Secretary with the opportunity to cure any deficiencies in the 

forms by reforming them in accordance with his authority under RSA 

654:7, IV(c) and RSA 654:7, V. See Wash. State Grange, 552 U.S. at 546 

(“[I]n fairness to the voters of the State of Washington who enacted [the 

challenged law] and in deference to the executive and judicial officials who 

are charged with implementing it, [a court must] ask whether the 

[challenged] ballot could conceivably be printed in such a way as to 

eliminate the possibility of widespread voter confusion and with it the 

perceived threat to the First Amendment.”). 
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CONCLUSION 

This Court should hold that the plaintiffs failed to meet their burden 

of showing that SB3 is facially unconstitutional. Alternatively, this Court 

should overrule Guare v. State and remand the case to the trial court for 

application of the correct standard. Alternatively, this Court should hold 

that SB3 does not unconstitutionally burden the right to vote and does not 

violate equal protection. In the event this Court believes that SB3’s forms 

contribute to an unconstitutional burden on the right to vote, this Court 

should reverse the trial court’s permanent injunction and permit the 

Secretary a reasonable opportunity to alter the relevant form language to 

eliminate any unconstitutional textual burden. 

The State certifies that the appealed decision is in writing and is 

appended to this brief. 

The State requests a fifteen-minute oral argument. 
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