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Rules
Rule 35(a) of the Hawaii Rules of Penal Procedure



OPENING BRIEF OF DEFENDANT-APPELI

Comes now Defendant-Appellant STANLEY CANOSA (hereinafter “Appellant” or
“CANOSA™), by and through his court-appointed counsel of record. SHAWN A. LUIZ. ES(Q).,
and hereby submits his Opening Brigf' in accordance with Hawaii Rules of Appellate Procedure
(hereinafter “HRAP™), Rules 28 and 32.

The Junsdiction of this Court is based uwpon Hawaii Revised Statutes (hereinafter “HRS™)

§ 641-11 and Rules 3 and 4(b) of the HRAP.

! Appellant respectfully notes, the reason this case is once again before this Honorable
Court, is that that an unusual number of prejudicial errors have befallen Appellant in CR 09-1-
1524, For example, in Appellant’s first trial before the Honorable Karen Ahn, Appellant was
convicted of two of three charges (only the property crimes) and on November 29, 2011,
sentenced (o a maximum sentence of 20 years, A first appeal followed. On February 7, 2014, the
Intermediate Court of Appeals (ICA) remanded CR 09-1-1524 for a new trial. A second trial
upon remand before the ended in a mistrial in April of 2015, A third trial upon remand
commenced on March 24, 2016. Following a third trial, Appellant was convicted once again of
two of three charges (only the property erimes). On June 22, 2016, a post-conviction extended
hearing was held in accordance with HRS 706-664[3] where the jury found the facts under HRS
T-662 proven beyond reasonable doubt, i.e., that Appellant is a persistent offender and that an
extended sentence of imprisonment is necessary for the protection of the public. On June 27,
2016, the Honorable Karen Ahn sentenced Appellant to a harsher and maximum sentence of 30
years following the third trial. Appellant appealed a second time and on April 20, 2018, the
Intermediate Court of Appeals (ICA) in its Summary Disposition Order remanded the above-
entitled case for re-sentencing due to the trial court’s violation of HRS Section 706-609. On
November 15, 2018, the ICA filed its judgment on appeal. On January 18, 2019, the Hawaii
Supreme Court denied a Wrir of Certiorari. Appellant was re-sentenced on June 4, 2020 before
the Honorable Karen Nakasone. This third appeal follows seeking a fair and just sentenee

follows.



L. STATEMENT OF FACTS

Procedural History

On September 29, 2009, Appellant was charged by indictment with:

CT. 1: Burglary in the First Degree (TO08-81001)(c), HRS)

Cl.

I

- Sexual Assault in the First Degree (§707-730, HRS)
CT. 3: Unauthorized Entry in a Dwelling (708-812.6, HRS)

See ROA PDF p. 5; Trial Court Docket No. 2.

Following the first Jury Trial where Appellant was convicted in Counts 1 and 3. and after
an extended term jury trial, after the same jury found that Appellant was eligible to serve an
extended term of imprisonment in counts 1 and 3, Appellant was sentenced to an extended term
of twenty (20} years in Count 1, and ten (10) years in Count 2 to run concurrently.

The first Appeal was CAAP-11-1051 and resulted the judgment being vacated and an
order for a new trial based on improper argument by the Prosecuting Attorney. See ROA PDF p.
21: Trial Court Docket Nos. 172, Sge MEMORANDUM OPINION {ICA CAAP-11-0001051).
See ROA PDF p. 25; Tral Court Docket Nos. 212

Following a second jury trial, Appellant was sentenced to an extended term of twenty
(207 years in Count 1, and ten {10} vears in Count 2 to run consecutively. Appellant’s second
APPEAL was [CA CAAP-16-0000497, See ROA PDF p. 33; Trial Court Docket Nos, 304, On
Movember 24, 2018, Summary Disposition Order was issued in the second appeal resulting in re-
sentencing. See ROA PDF p. T9; Trial Court Docket Nos. S08.

On June 4, 2020, Appellant was re-sentenced and the mitimus was issued forthwith.

{Appendix “A™). See ROA PDF p. 80; Trial Court Docket Nos. 522,



Appellant incorporates by reference Appendices “A"-C" for the specific sentence for the
2 counts in which Appellant was convicted. In Short, Appellant was sentenced 1o an extended
term of twenty (20) years in Count 1, and ten (10) years in Count 2 to run concurrently.

Sune 4, 2020 Sentfencing proceedings:

On June 4, 2020, resentencing came on for hearing before the Honorable Karen
Nakasone. Thalia Murphy, Deputy Prosecuting Attorney, appeared for the State. Court
appointed counsel Shawn A. Luiz was present via WebEx. See June 4, 2020 transcript at page 3.
The trial court took judicial notice of the records and files, including the appellate proceedings,
the ICA summary disposition order, the judgment on appeal, and the order rejecting certiorari
filed by the Supreme Court. Id. at 3. “And the Court's understanding is the sentences were
vacated by the ICA due to improper imposition of consecutive sentencing following a retrial in
violation of the 706-609 statute, So this i1s a remand for resentencing. | did review defendant
Stanley Canosa's written objection to resentencing. Okay, sir? So | did review that.” |d. at 4.

The State presented its argument for extended terms to run concurrent as to the

convictions in Counts 1 and 3

THE COURT: Okay. All right. And for the
record, the Court did review defendant's written
objections to resentencing. So [ did review them.

And we'll start with the State’s position on

senlencing.

M5, MURPHY: Thank you, Your Honor.
Consistent with the summary disposition order, which
states that the defendant must be resentenced as to --
and that it was a violation to impose the consecutive
sentence in this case, the State's requesting that the
defendant be resentenced to the 20 years in the Burglary
in the First Degree and to the extended term of 10 years
in the unlawful entry of dwelling and that said sentences
run concurrently.

THE COURT: S0 the State is requesting that



the extended terms of the 20 and the 10 be imposed
concurrently?
MS. MURPHY: Yes, Your Honor. | believe
that's on the table for -- in terms of today's
sentencing. Thank you, Your Honor,

Id. at 6-7.

Appellant addressed the Court regarding resentencing (p. 8-10):

THE DEFENDANT: First of all, the - my
sentence wasn't vacated because the consecutive was
illegal. I think because the Court at that time violated

the statute by imposing a more severe sentence than my
prior sentence. And -- and when they vacated that
sentence -- and that wasn't my only concern, that the
consecutive was off the table, I mean there's a lot of
other issues. | don't know what. I don't know what. |
didn't see the motion that my attorney filed. 1 didn't
have a chance to see it. S0 | don't know what --
THE COURT: The written objections attach --
let's see -- as an Exhibit A a six-page handwritten
document from vou.
THE DEFENDANT: Right. That's my supplemental
argument,
THE COURT: Okay. And I've reviewed that.
Okay. Anything else, sir?

THE DEFENDANT: Well, | was wondering what was
the -- my attorney's argument in terms of the -- the
delay. the delay to bring me forth for resentencing. you
know, on a, you know, one reasonable time.

ME. LULZ: Well. I had prepared oral arguments
for this morning. | filed a written objection and
attached my client's written colloguy objection as an
Exhihit A. So it's basically like a pleading with a
declaration of counsel and attaching his. But T had
prepared oral arguments for this morning in lieu in
writing. And the oral arguments that | have prepared are
now mool because the State conceded on the consecutive
and isn't going forward. So that kind of moots out all
the oral arguments [ had prepared and studied for this
morning.

THE COURT: Okay.
MR. LUIZ: And my client's position is he
still = I think he's going to argue in his colloquy that
he believes that the entire sentence is vacated - that



he should be released immediately. And that's pretty
much -- two things that was set forth in his written
objection is {a) that the consecutive was waived because
the amount of time that passed between when the ICA
vacated the judgment and when we went forward with
sentencing ultimately, And then his second argument is
that he believed that when the 1CA vacated the judgment,
that that vacated his extended as well, and that he
served his maximum incarceration, which would have been
expired on September 21st, 2019, with ten years from when
he was taken into custody, and that he served the
sentence and that he's eligible for release. And that's
the other part that's set forth in his written objection
that he wants (o argue.
THE COURT: Okay. I've reviewed that. ..

Id. at p. 8-10.
The State responded:

MS. MURPHY: Yes, Your Honor. Regarding the
delay of sentencing, the State argues that defendant was
not prejudiced as he still stands -- that he was
sentenced to an extended term of 20 years. Thus there is
no prejudice in the delay.

Id. at 14.

The Appellant argued that his ordinary term expired” 50 he could not be resentenced to an

extended term of imprisonment:

THE DEFENDANT: Okay. So now, now we can go

to that part where [ was prejudiced because now that

everything is vacated -- and | even -- [ get one letter

before September, 'cause the ordinary term for one
burglary is ten years.

Id. at 16.
The Court understood Appellant’s argument:

THE COURT: I understand your argument.

? In other words, the maximum penalty prescribed by law for the underlying charged offenses.

5



That's what you're arguing in here. The ordinary
terms -- you're saying the ordinary term is still in
effect and it ran.

Id. atp. 17.
The Court ruled regarding the defense’s objections:

THE COURT: Okay. | understand what you're
saying. Okay? So I'm going to rule. I'm going to rule,
sir? Okay. I'm going to rule and then we're going to go
forward with the resentencing.
THE DEFENDANT: Resentencing?
THE COURT: Okay. So the Court's ruling on
the objections. There was an objection. One of the
ohjections defendant raised is the delay. And there was
a delay from the time that the Supreme Court rejected
certiorar from January 2019 to the time the
seniencing -- we began to try to schedule - try to
reschedule this resentencing. 8o vou know, Mr. Canosa, |
can tell you that it's unfortunate that the delay
occurred. But the Fact that there was a delay in having
this resentencing -- and this is my ruling -- does not
mean Lthat in any way that the Court cannot legally
resentence you or that the State -- there's any kind of
waiver by the State, And the Court's ruling is that the
fact that there was a delay in coming to this
resentencing does not mean that there is an infirmity
with the Court proceeding with sentencing today.

Id. at 18-19,

The Court addressed the argument that once the ordinary term expires, the extended

senilence cannot be imposed;

THE COURT: I will let you speak at
resentencing. Okay? I'm going to address the objections
regarding imposition of extended terms.
Defendant argued today and in his written
pleading that the extended terms cannot be imposed
because the ordinary maximum term already expired. And
he argues that it's logically impossible to extend a
sentence that is already expired and does not exist.
This Court interprets the remand as having
vacated the prior sentences and the ICA remanded it back
here for resentencing consistent with the appellate court



order. Defendant’s status is post conviction pending
resentencing., and the Court retains jurisdiction to
resentence.

50 the ICA's order vacated the June 27, 26
sentence with an order to resentence, So this Court --
my conclusion is that the 2016 sentence is vacated.
Defendant's pending sentencing. He is being held on
existing trial custody orders. He is receiving all jail
credit he's entitled to on Counts 1 and 3.

The vacated sentence does not mean that the
ordinary sentence fior Counts | and 2 was still unning.
And it doesn't mean that the ordinary senlence was
running and expired and can no longer exist. So the
Court rejects that argument that the Court can no longer
sentence defendant to extended term because the ordinary
sentence has run,

Id, at 19-20.
The court added:

This argument -- the Court's ruling is that
this argument made by the defense is premised on the
erroneous legal assumption that the ordinary senlences
are still in effect and are running. And that's not the
case,

S0 for these reasons, the objections are
rejected and overruled. I've made my ruling,
And I've already heard the State and defense

counsel's position on resentencing.
Mr. Luiz, do you have anything further to add
on the resentencing?
MR. LULZ: No, Your Honor.

Id. at 21.
The trial court ruled:

Based on the Court taking judicial notice of
the entire record and files, I did go back and review the
presentence report, the entire sentencing transcript, the
jury verdict findings. All sentencing options are
available to the Court. However. based on the jury
verdiet's finding and in view of defendant's extensive
criminal history and the nature of the current offenses,
this Court does find that the State's reguest for



extended term sentencing based on the jury's findings --
that such sentencing was appropriate.
So based on the persistent offender - based
on the persistent offender status and that extended terms
were necessary for the protection of the public, the
Court finds that the extended terms are appropriate, that
it constitutes just punishment, and that they are
necessary o protect the public.

The terms will run concurrent. It 15 the
judgment and sentence of the Court that defendant will
committed to the custody and care of the department --

Director of the Department of Public Safety for
indeterminate terms of imprisonment as follows:
Count 1, 10 vears extended to 20 years in the
Burglary.

Count 3. UED, 5 years extended to 10 years.
Terms to run concurrent. Defendant is to
receive all credit for time served.
Mittimus to issue forthwith.

And this concludes this proceeding.

Id. at p. 24-13,

On July 3, 2020, a notice of appeal was timely filed from the June 4, 2020 resentencing
(ICA CAAP-20-0000438). See ROA PDF p. 81; Trial Court Docket Nos, 526,

On July 10, 2020, “Amended Judgment of Conviction and Sentence; Notice of Entry™,
was filed (Appendix “B™). Seg ROA PDF p. §1; Trial Court Docket Nos. 531,

Om August 10, 2020, a notice of appeal was timely filed from the amended judgment
(ICA CAAP-20-0000506). See ROA PDF p. 81; Trial Court Docket Nos. 534.

On October 21, 2020, “Order Denving Motion to Correct Illegal Sentence™ was filed. Seg
ROA PDF p. 85; Trial Court Docket Nos. 591, (Appendix “C”).

On October 27, 2020, a notice of appeal was timely filed from the “Order Denying

Mation to Correct lllegal Sentence” (ICA CAAP-20-0000650). See ROA PDF p. 85; Tral Count

Docket Mos, 593,



This consolidated appeal Tollows while Appellant remains in custody during the duration

of this current appeal’.

I1. POINTS ON APPEAL

I. The trial court abused its discretion in re-sentencing Appellant to an extended sentence
after his underlying maximum sentence” as to both counts of the underlving charges had
already expired. See Appendix A, PDF 80, ROA at document 522; see also June 4,
2020, transeript at 16-21; 24-25, aitached as Appendix D in accordance with HRAP,
Rule 28(b){4). As a result, Appellant was deprived of his constitutional right to be free of
double jeopardy, deprived of his constitutional right to a fair and just sentence and
Appellant’s sentence must be vacated and Appellant released from custody,

The trial court abused its discretion in denying Appellant’s Motion for Correction of
IMegal Sentence as Appellant’s underlying maximum sentence as to both counts of the
underlying charges had already expired. The Court decided the Motion without a
hearing. See October 21, 2020 Order Denying Motion to Correet Illegal Sentence
filed August 24, 2020, PDF ROA at document 591; see also Appendix “C™.

b2

1. STANDARDS OF REVIEW
A. Sentencing

A sentencing judge generally has broad discretion in imposing a sentence, State v,
Caylord, 78 Hawai'i 127, 143-44, 890 P 2d 1167, 1183-84 (1995). The applicable standard of
review for senlencing or re-sentencing matters is whether the court committed plain and manifest
abuse of discretion in its decision. Gaylord, 78 Hawaii at 144, 890 P 2d at 1184,

Factors which indicate a plain and manifest abuse of discretion are arbitrary or capricious
action by the judge and a ngid refusal to consider the defendant's contentions.” State v.
Kumukau, 71 Haw. 218, 227-28_ 787 P.2d 682, 687-88 (1990,

Generally, to constitute an abuse it must appear that the court clearly exceeded the
bounds of reason or disregarded rules or principles of law or practice to the substantial detriment

of a party liigant. Keawe v, State, 79 Hawai'i 281, 284, 901 P.2d 481, 484 (1995).

* Appellant is currently incarcerated at Halawa, has had his mandatory minimum set and has not
been released on parole yet for this case.
“In other words, the maximum penalty prescribed by law for the underlying charged offenses,

9



B. FPlain Error

If the substantial rights of the defendant have been affected adversely, the error will be
deemed plain error. State v. Nichols, 111 Hawai'i 327, 334, 141 P.3d 974, 981 {2006); Where

plain error has been committed and substantial rights have been affected thereby, the error may

be noticed even though it was not brought to the attention of the trial court. State v. Sanchez, 82
Hawai'i 517, 524-25, 923 P.2d 934, 941-42 (App. 1996): State v. Sawyer, 88 Hawai'i 325, 330,
966 P.2d 637, 64 . 199

C. Motion for Reconsideration

*The trial court’s ruling on a motion for reconsideration is reviewed under the abuse of
discretion standard.” Ass'r af Apartment Owners of Wailea Elua v. Wailea Resort Co., 100
Hawai'i 97, 110, 58 P.3d 608, 621 (2002). An abuse of discretion occurs if the trial court has
“clearly exceeded the bounds of reason or disregarded rules or principles of law or practice to the
substantial detriment of a party litigant.™ Amfoc, Inc. v. Waikiki Beachcomber Inv. Co., 74 Haw.
85, 114, 839 P.2d 10, 26 (1992). Che v, State, 115 Haw. 373, 381, 168 P.3d 17, 25 (2007).

IV. QUESTIONS PRESENTED

1. Did the trial court abuse its discretion in re-sentencing Appellant to an extended sentence
after his underlying maximum sentence” had already expired?

Did the trial court abuse its discretion in denying Appellant’s Motion for correction of
llegal Sentence?

V. ARGUMENT

-

A. Regarding Appellant’s Objection to re-sentencing after already having served his

wnderlying maximim senlences:

Appellant, in this case of first impression, contends that on June 4, 2020, the trial court
committed reversible error by extending the expired ordinary terms of imprisonment prescribed
by H.R.5.. 706-660 for both Appellant’s burglary (708-810 (1)(c), H.R.5.) and Unauthorized
Entry in a Dwelling (708-812.6, H.R.5.) convictions without being authorized by statute, and
thereby imposed the extended terms of imprisonment as described herein, This constitutes an

illegal sentence not authorized by statute and a violation of appellant’s right to due process.

* [n other words, the maximum penalty prescribed by law for the underlying charged offenses.

1



The Hawaii Supreme Court held that “although the court has broad discretion in
semtencing defendants, the sentence imposed must be authorized by statute. See State v March,
04 Haw 250, P.3d 1094 (2000).

[n this case of first impression the court did not have authority by statuie to extend the
expired ordinary terms of imprisonment prescribed by H.R.S. Section 706-660 for both burglary
and unauthorized entry in a dwelling beyond its statutorily prescribed range by which o impose
the extended terms of imprisonment in this case. Thus, this constitutes an illegal sentence not
authorized by statute, See State v, Kahalewai. 71 Haw. 624, 626 801 P.2d 558, 560 (1990)
(“Clarifying that an illegal sentence is one that the court is not authorized to impose™).
Accordingly, pursuant to Chapter 706-600 of the H.R.S., “No sentence shall be imposed
otherwise than in accordance with this chapter.”

Accordingly, by operation of serving and satisfying the ordinary terms of imprisonment
prescribed by H.R.S. 706-660 for both Appellant’s burglary and unauthorized entry into a
dwelling convictions before a legal sentence was ever imposed, Appellant has already served the
statutorily imposed maximum penalties for both convictions, and as a result on June 4, 2020, the
courl’s duty in rendering a legal disposition of this case was to declare time served, Nunc pro
fune on the expiration dates of the ordinary terms of imprisonment prescribed by H.E.S. Section
706-660 because no other sentence could be imposed in accordance with H.R.S. 706-660 and nor
could any other sentence of imprisonment be authorized by statute.

This sound principle that when a court imposes an extended sentence there must be a
basis on which the court can extend from and beyond to impose the extended terms of
imprisonment as provide in H.R.8. Section 706-661, which state in pertinent part.

The court, pursuant to HRS § 706-661, may sentence a person who satisfies the criteria
for any of the categories set forth in section H.R.S. 706-662 to an extended term of
imprisonment, which shall have the maximum length as follows pursuant to HRS § T06-661:

(3) For a class B felony-indeterminate twenty-vear terms of imprisonment; and

(4) For a class C felony-indeterminate ten-year terms of imprisonment

Here, in relevant part, although H.R.S. Section 706-661 provides the maximum length of
imprisonment when a court extends a term of imprisonment for class B and class C felonies, to
find the basis on which they are extend from, one must look o H.R.S. Section T06-660, which

provides the ordinary terms of imprisonment for class B and class C felonies.

I



Because Appellant’s Burglary in the first-degree conviction is a class B felony, H.R.S.
Section 706-660 prescribes a 10-year ordinary term of imprisonment. Because unauthorized
entry into a dwelling conviction is a class C felony, H.R.S. Section 706-660 prescribes a 3-year
ordinary term of imprisonment.

Accordingly, paragraph (3) of H.R.S. Section 706-661 (for a Burglary in the first-degree
conviction) is the basis to extend from and beyond the ordinary 10-year terms (o impose a 20-
year term of imprisonment pursuant to H.R.S. Section 706-661. In like fashion, Paragraph (4) of
H.R.S. Section 706-661 (for an unauthorized entry into dwelling) is the basis to extend from and
beyond the ordinary 5-year term of imprisonment to impose an indeterminate 10-year term of
imprisonment as provided in HRS 706-661.

Now before the court can exercise its discretion on whether to extend from the ordinary
term of imprisonment and thereby impose extended terms of imprisonment as provided by
H.R.5. Section 706-661, H.R.S. Section 706-664 (3) provides the procedure that must be carmied
out and the criteria that must be satisfied, specifically, H.R.S. Section T06-664 (3) states:

(3) If the jury, or the court if the defendant has waived the right to a jury determination, finds
that the facts necessary for the imposition of an extended term of imprisonment under section
706-662 have been proven beyond a reasonable doubt. the court may impose an indeterminate
term of imprisonment as provided in section 706-661.

Haw. Rev. Stat. Ann. § 706-664 (West)

After being convicted on both Burglary in the First Degree and Unauthorized Entry into a
Dwelling, and after this case was remanded for a new trial by the ICA due to the Siate’s
improper arguments during closing arguments in the first trial, on June 22, 2016, a post-
conviction-extended term hearing was held in accordance with H.R.S. Section 706-0664(3), whene
a jury did find that the facts under HR.S. Section 706-662 have been proved beyond a
reasonable doubt that appellant is a persistent offender and that extended terms of imprisonment
is necessary for the protection of the public.

Subsequently, during sentencing on June 27, 2016, the trial court extended the 1(0-year
ordinary term of imprisonment prescribed by H.R.S. Section 706-660 for Appellant’s conviction
to 20-years and therehy sentenced Appellant to an extended 20-ycars. However, by this time,
Appellant had already fully served and satisfied the 10-year ordinary term of imprisonment
preseribed by H.R.5. Section T06-660, which expired 10-years from September 22, 2009 {date of

13



arrest), on Seplember 22, 2019. Likewise, the 5-year ordinary term of imprisonment prescribed
by H.R.5. Section 706-660, expired in 5-years from September 22, 2009 (date of arrest). which
would be on September 22, 2014,

During Appellant’s resentencing proceeding held on June 4, 2020, the Court ruled that
the fact there was a delay in having resentencing does not mean that the court cannot resentence.
See June 4, 2020 transcript at page 18:13-24 (Appendix “D™). The court stated further that the
court retains jurisdiction and the power, the authority, and the duty o resentence defendant in
accordance with the directive of the Appellate courts and that was the ruling to the Appellant’s
objection based on delay. Id. at 19:7-10 (Appendix “D™).

The court’s jurisdiction and duty to resentence Appellant is limited to redressing a legal
disposition in accordance with HRS 706-600 (“Mo sentence shall be imposed otherwise than in
accordance with this chapter”). Hence that power ended when the maximum sentences for each
conviction were served on September 22, 2014 and September 22, 2019, respectively.

Moreover, the State had from the November 15, 2018 ICA"s Judgement on Appeal
ordering a remand for resentencing until September 22, 2019, 1o act diligently and prudently in
completing resentencing and failed to do so. Appellant is under no duty to compel his own
punishment. That duty falls on the State, through its agent, the Department of the Prosecuting
Attorney. In light of the State’s failure to act from November 15, 2018 until September 22,
2019", the State gave up it right to pursue extended sentencing as Appellant had fully served the
maximum term of imprisonment for the underlying charges prior to an extended sentence being
sought to be imposed. Accordingly, there was no underlying sentence to extend at that time after
and after September 22, 2019 and doing such is an egregious violation of Canosa’s right to not
be punished twice for the same office in accordance with the principles of double jeopardy.

B. Regarding Appellant’s Mation for Reconsideration of Hlegal Sentence

Appellant was deprived of his right to a fair and just sentence based on the fact that his
underlying sentences had already expired on the day Appellant was resentenced to extended
terms of imprisonmendt.

Rule 35({a) of the Hawaii Rules of Penal Procedure, provides:

* From November 15, 2018 until September 22, 2019 gave the State a total of over 10 months to
pursue extended sentencing and the state failed to do so.

-
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Hawai‘i Rules of Penal Procedure, Rule 35.
Rule 35, Correction or Reduction of Sentence

{a) Correction of 1llegal Sentence. The court may correct an illegal sentence at any time and may
correct a sentence imposed in an illegal manner within the time provided herein for the reduction
of sentence. A motion made by a defendant to correct an illegal sentence more than 90 days after
the sentence is imposed shall be made pursuant to Rule 40 of these rules. A motion to correct a
sentence that is made within the 90 day time period shall empower the court to act on such
motion even though the time period has expired.

{b) Reduction of Sentence. The court may reduce a sentence within %0 days after the sentence is
imposed, or within 90 days after receipt by the court of a mandate issued upon affirmance of the
judgment or dismissal of the appeal, or within 90 days after entry of any order or judgment of the
Supreme Court of the United States denying review of, or having the effect of upholding the
judgment of conviction. A motion to reduce a sentence that is made within the time prior shall
empower the court to act on such mation even though the time period has expired. The filing of'a
notice of appeal shall not deprive the court of jurisdiction to entertain a timely motion to reduce a
sentence,

Haw. R. Penal P'. 35

Canosa has in essence raised a due process violation in his August 24, 2020, pro se
motion (See Motion to Correct illegal sentenced pursuant to Rule 35 (A) of the Hawaii Rules of
Penal Procedure: Declaration of Defendant, Memorandum in Support and Certificate of Service,

filed August 24, 2020).

Canosa argues that because his underlying non-enhanced maximum sentences expired. he

was not cligible 1o be resentenced to an extended sentence.

One case that is closest by analogy in this case of first impression is Ex parte Lange, 85

U.S. 163, 164, 21 L. Ed. 872 (1873).

Ex Parte Lange stands for the proposition that a judgment of the court having been
executed so as to be a full satisfaction of one of the alternative penalties, a second judgment on

the same verdict is void, and the prisoner must be discharged.

14



Since Canosa served his underlying maximum sentence ol ten years, prior to being re-
sentenced on June 4, 2020, he served a full ten-vear term and made full satisfaction of one of the
alternative penalties. a second judgment on the same verdict is void, and the prisoner must be

discharged.

Canosa’s argument is that the court lost jurisdiction to sentence him to an enhanced term
as his underlying maximum sentence had already expired. Canosa’s argument appears well

placed based on the reasoning set forth in Ex Parte Lange:

In Ex Parte Lange, the Court aptly noted:

The judgment of the court to this effect being rendered and carried into execution before the
expiration of the term. can the judge vacate that sentence and substitute fine or imprisonment,
and cause the latter sentence also to be executed? Or if the judgment of the court is that the
convict be imprisoned for four months, and he enters immediately upon the period of
punishment, can the court, after it has been fully completed, because it is still in session of the
same lerm, vacate that judgment and render another, for three or six months' imprisonment, or
for a fine? Not only the gross injustice of such a proceeding, but the inexpediency of placing
such a power in the hands of any tribunal is manifest.

Ex parte Lange, 85 U.S. 163, 168, 21 L.. Ed. 872 (1873) (Emphasis added).
And again:

We are of opinion that when the prisoner, as in this case, by reason of a valid judgment, had fully
suffered one of the alternative punishments to which alone the law subjected him, the power of
the court o punish further was gone. That the principle we have discussed then interposed its
shield, and forbid that he should be punished again for that offence. The record of the court's
proceedings, at the moment the second sentence was rendered, showed that in that very case, and
for that very offence, the prisoner had fully performed, completed. and endured one of the
alternative punishments which the law prescribed for that offence, and had suffered five days’
imprisonment on account of the other, It thus showed the court that its power to punish for that
offence was at an end. Unless the whole doctrine of our system of jurisprudence, both of the
Constitution and the common law, for the protection of personal rights in that regard, are a
nullity, the authority of the court to punish the prisoner was gone. The power was exhausted; its

]



further exercise was prohibited. It was error, but it was error because the power to render any
further judgment did not exist,

Ex parte Lange. 85 U.S. 163, 176, 21 L. Ed. 872 (1873).

The Supreme Court of the United States concluded,

But why could it not? Not because it wanted jurisdiction of the property or of the offence. or to
render a judgment of confiscation, but because in the very act of rendering a judgment of
confiscation it condemned more than it had authority to condemn. In other words, in a case
where it had full jurisdiction 1o render one kind of judgment, operative upon the same property, i
rendered one which included that which it had a right 1o render, and something more, and this
excess was held simply void. The case before us is stronger than that. for unless our reasoning
has been entively at fault, the court in the present case could render no seeond judgment against
the prisoner. [ts authority was ended. All further exercise of it in that direction was forbidden by
the common law, by the Constitution. and by the dearest principles of personal rights. which both
of them are supposed 1o maintain.

There is no more sacred duty of a court than, in a case properly before it to maintain ummpaired
those securities for the personal rights of the individual which have received for ages the
sanetion of the jurist and the statesman: and in such cases no narrow or illiberal construction
should be given to the words of the fundamental law in which they are embodied. Without
straining either the Constitution of the United States, or the well-settled principles of the
commaon law, we have come 1o the conclusion that the sentence of the Circuit Court under which
the petitioner is held a prisoner was pronounced without authority, and he should therefore be
discharged.

C. The extended sentence was an abuse of discretion as the State did not prove that
Appellant was a danger io the public.
The extended sentence was an abuse of discretion as the State did not prove that
Appellant was a danger to the public. Appellant was not convicted of the sexual assault in the
first degree, but rather only property crimes, burglary in the first degree and unauthorized entry

in a dwelling in the second degree.

HRS § 706-662, Criteria for extended terms of imprisonment, provides:

A defendant who has been convicted of a felony may be subject to an extended term of
imprisonment under section 706-661 if it is proven beyond a reasonable doubt that an extended
term of imprisonment is necessary for the protection of the public and that the convicted
defendant satisfies one or more of the following criteria:

I



(1) The defendant is a persistent offender in that the defendant has previously been convicted of
two or more felonies committed at different times when the defendant was eighteen vears of age
or older;
(2} The defendant is a professional criminal in that:
(a) The circumstances of the crime show that the defendant has knowingly engaged in criminal
activity as a major source of livelihood; or
(b} The defendant has substantial income or resources not explained to be derived from a source
other than criminal activity;
(3} The defendant is a dangerous person in that the defendant has been subjected to a psychiatric
or psychological evaluation that documents a significant history of dangerousness to others
resulting in criminally violemt conduct, and this history makes the defendant a serious danger to
others. Nothing in this section precludes the introduction of victim-related data to establish
dangerousness in accord with the Hawaii rules of evidence;
{4) The defendant is a multiple offender in that:
{a} The defendant is being sentenced for two or more felonies or is already under sentence of
imprisonment for any felony; or
{(h) The maximum terms of imprisonment authorized for each of the defendant’s crimes. if made
ter run consecutively, would equal or exceed in length the maximum of the extended term
imposed or would equal or exceed forty years if the extended term imposed is for a class A
felony;

HES § T06-662.

HRS § 706-668.5. Multiple sentence of imprisonment
(1) If multiple terms of imprisonment are imposed on a defendant, whether at the same time or
at different times, or if a term of imprisonment is imposed on a defendant who is already subject
to an uncxpired term of imprisonment, the terms may run concurrently or consecutively.
Multiple terms of imprisonment run concurrently unless the court orders or the statute mandates
that the terms run consecutively,
{2) The court, in determining whether the terms imposed are to be ordered to run concurrently or
consecutively, shall consider the factors set forth in section 706-606.

HES & T06-668.5

In Appellant’s case, a ten year sentence for the burglary in the first degree and a five year
sentence for unauthorized entry in a dwelling in the second degree, to run concurrently, would
have been more than sufTicient to reflect the seriousness of the offense, to promote respect for
law, and to provide just punishment for the offense; to afford adequate deterrence to criminal
conduct; to protect the public from further crimes of the defendant; to provide the defendant with

needed educational or vocational training, medical care, or other correctional treatment in the



most effective manner; and would provide the Appellant with needed educational or other
correctional treatment in the most effective manner.

Canosa respectfully requests that this Honorable Court vacate his sentence and order him
immediately released after having fully served a ten-year term which was fully served prior to

being re-sentenced on June 4, 2020,

VI. CONCLUSION:
Based on the foregoing, Appellant respectfully requests that this Honorable Court remand

this matter for further proceedings consistent with the points raised in this brief”.

Dated: Honolulw, Hawaii, April 28, 2021,

fs SHAWN A, LUIZ
SHAWN A, LULZ

Attorney for Defendant-Appellant
STANLEY CANOSA

" appellant reguestad that his court-appointed counsel attach Appellant's pro se argurments which he articulated
and set forth in Appendix “E”. Rather than allow a break-down in the attorney-client relationship, court appointed
counsel respectfully requests that Appendix “E* be allowed to remain attached to the Opening Brief.
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAL'L

LN

STANLEY CANOSA,

Detencam,

STATE OF HAWATI'N

CASE NO, TPCOS (0] 524
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Cr 2: SEXUAL ASSAULT IN THE FIRST
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ORDER DENYING DEFENDANT'S
MOTION TO CORRECT 1LLEGAL
SEMNTENCE PURSUANT T RULE 33{a)
OF THE HAWAH RULES OF PEMAL
PROCEDURE FILED 824,20

HONORABLE KAREN T, NAKASONI
JUDGTE

MO -HEARING MOTIOMN

ORDER DENYING DEFENDANT'S MOTION TO CORRECT ILLEGAL SENTENCE

PURSUANT TO RULE 35(a) OF THE HAWAI RULES OF PENAL PROCEDURE FILED

82420

This Court takes judicial notice ol the records and Files of this case, having reviewed and

considered Defendant’s Motion o Correct Illegal Sentence Pursuant to Rule 335(a) of the Hawaii
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IN THE CIRCUIT COURT OF THE FIRST CIRCUILT

sTATE OF HawaTElectronically Filed
Intermediate Court of Appeals
CAAP-20-0000438

17-AUG-2020
STATE OF HAWAIT, #mﬂﬂﬂﬂlﬂﬂlﬁ-ﬁﬂc
1

W,
STANLEY CANOSA,

Defandant .

Tl T Bl gl

TRANSCRIPT OF ELECTREOMICALLY RECORDED
PROCEEDINGS had before the HOMORRELE EAREN T. MHAEASONE,
Judge presiding, on JUNE 4, 2020, regarding the

above-entitled matter; to wikt, SENTENCING.

APPEARANCES:

THALLA MURFHY For the State

Deputy Frosecuting Attorney

SHAWNN LUIZ, ESQ. Far the Defendant

TRANSCRIBED EY:
Jamie 5. Mivasato
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JUNE 4, 2020

THE

=alg=

CLERK: Calling Case Ho. 9 on the

calendar, Criminal Mo. 9-1-15324; State of Hawaiili wversus

Stanley Canosa.

MS5.

Counsel, appearances please,

MURPHY: Good morning. Thalia Murphy,

deputy prosecutor for the State,

Luiz.

an?

Honor?

appearance.

THE

ME.

THE

MrE.

THE

ME.

THE

ME.

THE

MS5.

THE

ME.

COURT: Good morning.

LUIZ: Good morning, Your Honor. Shawn

COURT: Okay. Good morning, Mr. Luiz.
Luiz, you have a jacket?

LUIZ: Yeg, I do. You want me to put it

COURT: Yes.
LUIZ: ©Ckay. I'll be right back.
CORT = Okay.

LUIZ: Okay. Can you hear me okay, Your

COURBT: Yes. Can you folks hear Mr. Luiz?

HMUOREHY : Yas, Your Honor.

COURT: ©Okay. Yeah. Mr. Luiz, your

LUIZ: Good morning, Your Honor. Attorney

Shawn Luiz on behalf of Stanley Canosa.
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THE COURT: Okay.

MR. LOIE: And thank you for letting me
participate by WebEx.

And I understand that Mr. Cancsa is present in
the courtroom.

THE COURT: Yes. And Mr. Canosa is present in
the courtroom. Good morning, sir.

THE DEFENDANT: Good morning.

THE COURT: And I permitted defense counsel to
appear by wvideo due to a reason related to COVID-19. So
Mr. Luiz, the Court has extended you that courtesy. Are
both sides ready to proceed with sentencing today?

M53. MURPHY: Yes, Your Honor.

MR. LUIZ: Yes, Your Honor.

THE COURT: Okay. I'll take judicial notice
of the records and files, including the appellate
proceedings,; the ICR summary disposition order, the
judgment on appeal, and the order rejecting certiorari
filed by the Supreme Court.

And the Court's understanding iz the sentences
were wvacated by the ICA due to improper imposition of
consecutive sentencing following a retrial in wviclation
of the 706-809 statute. S0 this is a remand for
resentencing.

I did review defendant Stanley Cancsa's
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written objection to resentencing. Okay, sir? So I did
review that.

Mr. Luiz, your client is asking to address the
Court. Do you know what this is about, sir?

MR. LUIZ: I suspect he probably just wants to
kind of address in colloguy why he thinks that the 3tate
waives its right to go forward with the consecutive
sentence. And that's consistent with his written
objection.

THE COURT: Okay. Mr. Canosa, you gotta speak
through your counsel. What is this regarding?

THE DEFENDANT: That's why, I just wanted to
talk to him before we proceed. I don't know =--

THE COURT: Okay. Go ahead.

THE DEFEWMDANT: ©h, I thought he was going to
be here, 3o I wanted to speak to him, like I wanted him
to brief me on —— on today's proceedings --

THE COURT: Mr. Luiz, vyour client zays he has
not had a chance to talk to you before today, and he
wants to speak to you.

ME. LUIZ: We'we talked over several meetings.
Before COVID, I went to the prison. We had several
meetings. I mean, if -- if he wants like in person, then
that would have to -- we'd have to continue the hearing

and do that some other time. But I'm not even going to
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go to Halawa to visit him right now or come to the court
to talk just 'cause of the COVID and just issues with ==
with == with that. Sg ==

THE COURT: Okay. Wait. Do you want to speak
to him now?

THE DEFENDANT: Yeah. That's what I wanted to
do if =--

THE COURT: How long? How long do you guys
need to confer?

THE DEFENDANT: Maybe just talk --
(inaudible) .

THE COURT: So I cannot leave you im —— in
here. The sheriffs are going to have to stay here with
vou., ©Okay. I'm going to ask everyvbody to vacate the
courtroom except for the sheriffs and the defendant. 5o
I'm going to give vou guys like up to five minutes to
confer, and then we're going teo come back and mowve
forward, Okay?

THE DEFENDANT: Okay.

THE CQURT: Qkay.

(A recess was taken.])

THE COURT: All right. We are back on the
racord. The record should reflect the presence of
counsels and the defendant. A&And we took the recess so

Ehat Mr. Luiz and Mr. Cancosa could confer. And so are
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both sides ready to proceed?

M5. MURPHY: Yes, Your Honor.

ME. LUIZ: Yes, Your Honor. And I just wanted
to mentien for the record thank you for the brief recess.
I kind of went over this procedure with my client. But I
think just being in the courtroom, it just helps him to
just be reminded of exactly how the proceeding will go
this morning. So thank you for that indulgence.

THE COURT: ©Okay. All right. And for the
record, the Court did review defendant's written
ohjections to resentencing. So I did review them.

And we'll start with the State's position on
santencing.

MS. MUEPHY: Thank you, Your Honor.

Consistent with the summary disposition order, which
states that the defendant must be resentenced as to --
and that it was a wviclation to impose the consecutive
sentence in this case, the State's regquesting that the
defendant be resentenced to the 20 years in the Burglary
in the First Degree and to the extended term of 10 years
in the unlawful entry of dwelling and that said sentences
run concurrently.

THE COURT: So the State iz requesting that
the extended terms of the 20 and the 10 be imposed

concurrently?
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M5. MUBRPHY: Yes, Your Honor. I believe
that's on the table for —- in terms of teday's
sentencing. Thank you, Your Honor.

THE COURT: Defense's peosition on sentencing,
Mr. Lulz?

MR. LUIZ: It looks like the State 1is not
moving forward with its consecutive, so that kind of
moots the objection to the consecutive that my client had
put forth in writing.

S if I understand correctly, the S5tate just
asked for concurrent instead of consecutive. So that
would -- that would -- that would moot the issue as to
the consecutive sentencing.

THE COURT: Yes. Yeah. They're juat asking
for the extended terms to run concurrent.

MR. LUIZ: So in light of that, I guess that
was my client's biggest concern, was that he was going to
be resentenced to consecutive terms. 3o I guess during
hiz colloguy, he can address the Court. But the
consecutive issue has now been taken off the table and
that's no longer an issue. So basically we won on the
issue that he wanted, which was the consecutive.

THE COURT: Okay. All right. So I'm going Lo
turn to your client then, Mr. Luiz. Ckay?

ME. LUIZ: OQkay. Very good. Thank you,; Your
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Honot.

THE COURT: Mr. Canosa, you have the right to
make a statement before the Court sentences you. Is
there anything you would like to say at this time?

THE DEFENDANT: First of all, the —-- my
sentence wasn't wvacated because the consecutive was
illegal. I think because the Court at that time violated
the statute by imposing a more severe sentence than my
prior sentence. And -- and when they vacated that
sentence -- and that wasn't my only concern, that the
consecutive was off the table. I mean there's a lot of
cther issues. I don't know what. I don't know what. I
didn't see the motion that my attorpey filed. I didn't
have a chance to see it. So I don't know what —-

THE COURT: The written objections attach --
let's sae -- as an Exhibit A a six-page handwritten
document from you.

THE DEFENDANT: Right. That's my supplemental
argument .

THE COURT: Okay. A&nd I've reviewed that.
Okay. aAnything else, sirc?

THE DEFEMDANT: Well, I was wondering what was
the -- my attorney's argument in terms of the -- the
delay, the delay to bring me forth for resentencing, you

know, on a, you know, one reasonable time.
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ME. LUIZ: Well, I had prepared oral arguments
for this morning. I filed a written objection and
attached my client's written cellogquy cbliection as an
Exhibit &. 5o it's basically like a pleading with a
declaration of counsel and attaching his. But I had
prepared oral arguments for this morning in lieu in
writing. And the oral arguments that I have prepared are
now moot because the State conceded on the consecutive
and i=n't golng forward. So that kind of moots oukt all

the cral arguments I had prepared and studied for this

morning.

THE COURT: Okay.

MR. LUIZ: And my client's position is he
still == I think he's going to argue in hls colloguy that

he believes that the entire sentence is wvacated -- that
he should be released immediately. And that's pretty
much -- two things that was set forth in his written
objection is (a) that the consecutive was waived because
the amount of time that passed between when the ICA
vacated the judgment and when we went forward with
santencing ultimately. And then his second argument is
that he beliewved that when the ICA wvacated the Jjudgment,
that that vacated his extended az well, and that he
gserved his maximum incarceration, which would have been

expired on September 21st, 2019, with ten years from when
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he was taken into custody, and that he served the
sentence and that he's eligible for release. And that's
the other part that's set forth im his written objection
that he wants to argue.

THE COURT: Okay. I'wve reviewed that.

THE DEFEMDMRHNT: Your Honok.

THE COURT: Okay. Go ahead, sir.

THE DEFENDANT: Can I speak to my attorney
further and take another five-minute break? FPlease.

THE COURT: ©Okay. ©Okay. 5o Mr. Luiz, your
client has asked for another five-minute recess so that
he can confer with you. So I'm going to do this one more
time, but you guys gotta make sure you talk about
whatever you need to talk about, and then I'm not going
to de it again. So I'll give you one more recess, five
minutes. I'm going to ask everybody to vacate the
courtroom so that the defendant can talk to his attorney,
except for the sheriffs. Okay?

THE DEFEWDANT: Thank vyou.

MR. LUIZ: Yes, Your Honor. Thank you.

A recess was taken.)

THE COURT: All right. The record should
reflect we are back on record with defendant and
counsels., And we took a second recess to allow defense

and defense counsel teo talk.
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You know, what I'm going to do -- I'm going to
rule on defendant's objections just so that the record is
clear.

And I know you wvoiced scme of the objections
today, Mr. Canosa. But I'm going to go through and rule
on what you put in your -- the statement of cbjections.
And then we'll proceed that way.

One of the objections was of the delay. Does
the defense have any further argument on the delay? I
did review what is in defendant's handwritten cbjection
that was filed by defense counsel. Anything else,

Mr. Luiz?

MR. LUIZ: Well, just == weah, just that the
delay, it's kind of -- it was the issue of the delay in
resentencing to consecutive sentence that has prejudiced
my client. But now that the State withdrew its request
for consecutive, that argument that I had is mooted out,

THE COURT: 1I'm going to let -- I usually
don't allow a defendant to speak, but just in the
interest of == I don't want to take another recess so
that you guys can talk. So do you have any other point,
Mr. Canosa, you want to add regarding the delay in us
resentencing today? I did review what you wrote. Okay?

THE DEFEMDANT: Okay. I'd like to ask the

Court with all due respect, if you can just bear with me,
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might take some time because --

MS. MURPHY: I'm going to cbject, Your
Honor --

THE COURT: Yeah.

MsS. MURPHY: -- to Mr. Canosa speaking. He
has written a wery lengthy document that has been filed
bafore the Court. And he —- he i3 represented by
counsel. If he were pro se, that would be another
matter.

THE COURT: You know what, Mr. Canosa? I
thought you were just going te add, but I'm -- I did
review what is here. So I'm going to sustain the State's
objection. And so Mr. Luiz, the Court is going te rule
on the objection regarding the delay as set forth in the
written papers. Do you have anything further to add?
Your counsel.

ME. LUIZ: Y¥Yeah. If I might just have a
moment, Your Honor.

THE DEFEMDAMT: Your Honor, I think -- one
minute. One second.

THE COURT: No. You can talk at the end, sir.

THE DEFEMDAMT: The end might be too late.
The end might be teo late. Because he's saying -- he's
saying because they're not meving for consecutive, it

makes the argument moot. And that's not true.
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THE COURT: I understand -- I understand
that's not what you're saying. Soc I'm going to rule on
the argument as written.

So Mr., Luiz, do you have anything further to
add?

ME. LUIZ: MNething further at this time. Just
I don't know if it's helpful just to say that =-- an issue
we read at pretrial, and we just discussed some of the
pretrial izsues and how to proceed this morning. So I
was giwven the leave to let my client file a written
cbhjection, and that's where == that's where we're at this
morning, is we objected to the consecutive sentencing.
And my client == vou can -- you can see from what he
wrote, he believes that when the judgment was vacated by
the ICA; that -- when the judgment was wacated, that that
vacated hizs entire sentence and that he's being held
illegally. And that's -— that's essentially his
argument .

THE COURT: Okay.

THE DEFENDAMNT: MNo. Your Honor, I gotta
speak.

THE COURT: No, sir. You can't speak. And I
will rule on all the objections as I interpret them to be
in the written ocbjections.

THE DEFENDANT: There's more to it.
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THE COURT: 1I'm going to rule on the
sbjections. Does the State have anything further on the
cbjections?

M%., MURPHY: Yes, Your Honor. Regarding the
delay of sentencing, the State argues that defendant was
not prejudiced as he still stands -- that he was
sentenced to an extended term of 20 years. Thus there 1is
ne prejudice in the delay.

THE COURT: Okay. The Court is going to --

MR. LUIZ: If I may respond to that? There is
prejudice because he didn't get to go to parole hearing
S00oner.

THE DEFENDANT: Ho.

MR. LUIZ: Because if -- if the consecutive
had went forward, then it would hawve determined whether
or not he would have been eligible for parcole socner. 3o
there is a prejudice to him because it's been about a
year and a half and he hasn't gotten to go forward te the
Parole Board because of the delay in the resentencing
with a possible consecutive. And now the State's
withdrew that, so there definitely is prejudice there
that he was delayed that year and a half to approach the
Parole Board sooner. 5o I do believe that my client has
sufficiently =-- (inaudible} —- that point.

So my client's request is that because he is
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prejudiced and he didn't get to go to the Parole Board
sooner, that he be immediately released. That's his
argument .

THE DEFEMDANT: HNo, that's not. Your Honor, I
gotta speak. It's not fair.

THE COURT: ©Okay. I'm going to give you one
minute. Okay? Go ahead. If you're going to repeat
everything in the written, I'm not going to let you
speak, sir. I've read the written. I'm going to address
all of it.

THE DEFEMDANT: Okay. First of all, first of
all, with all due respect, I don't think the extended
term is still upheld. The ICA wvacated that sentence.
And when they said to the extent -- okay. It's read as
this, but I think they read it wrong because the
consecutive sentence is not in wviolation. It's the =--
that Court at that time, with all due respect, vioclated
that statute by imposing a more sewvere sentence that
viplated that statute. That's the gist of that statute
is that you cannot give cone more severe sentence. Not
the consecutive. And when it says that the judgment on
appeal -- but so they read it wrong by saving the
copsecutive iz in wvielation. It's not. It's the Court
at that time that wviclated the statute by giving a more

severe santence, which is why the sentence was wvacated.
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And when it says == okay. The judgment on
appeal. The Intermediate Court of Appeals -- the
Intermediate Court of Appeals of the State of Hawaii
entered on April 20, 2018 -- the Circuit Court of the
First Circult's June 27th, 201& judgment of conviction
and sentence is vacated to the extent -- I'm arguing that
when they say to the extent, they're distinguishing from
the judgment of conviction and the sentence, because I
understand the judgment of conviction still stands. BSo
they're just trying to distinguish it only to the extent
that the sentence is vacated, but not the judgment of
conviction., Because I understand that still stands.

And nowhere in here does it say that the
extended term is still upheld, or they never modify ‘em
in part or -- they wouldn't say that specifically if the
extended term still stands but the consecutive is
vacated. No. They would hawve said it. If not, they not
saying that in here. Ewerything is vacated. GSame with
Samante,

THE COURT: Actually, sir, I agree with you.

THE DEFEHDANT: 9Qkay. So now, now wWwe can go
to that part where I was prejudiced because now that
everything is vacated -- and I even -- I get one letter
bafore September, "cause the ordinary term for one

burglary is ten years.
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THE COURT: I understand your argument.
That's what you're arguing in here. The ordinary
terms ——- you're saying the cordinary term is still in
effect and it ran.

THE DEFENDANT: And I could have had one
chance to persvade you; right? One fair opportunity to
persuade you to give me that, at least consider it, But
now I cannot hawve one fair opportunity to do that because
that expired.

But you know what else? I wrote to my lawyer.
I wrote Lo my lawyer before September, before the
ordinary terms expired asking him, eh, how come I not
getting sentenced? I like present this so I can convince
you to just give me the 10 and the 5 and run ‘em
concurrent. I get one letter right here. You want to
see it?

THE COURT: HNo, sir. It's not part of what I
can consider today. Okay?

THE DEFENDANT: Okay. But I been tryving to do
my part at least for have one fair hearing where I can
congider -- I can ask you, eh, okay, everything —-- I no
more one sentence right now. It's vacated. 5o now we
coming for resentence. How come I not getting
resentenced? So I wanted to get resentenced before the

10 wyvears went expire because that wav I can at least have
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one fair opportunity to propose 1t for your
consideration. WNow I'm prejudiced forever because I
cannot propese it. I cannot have one fair oppertunity
under what? T06=&04(l} teo a fair opportunity Lo present
mitigation and/or alleccution of my sentence. I cannot
propose a fair consideration because that sentence
expired. I am forever prejudiced.

THE COURT: Okay. I understand what you're
saying. Okay? So I'm going to rule. I'm going to rule,
sir? Okay. I'm going te rule and then we're going to go
forward with the resentencing.

THE DEFEWDANT: HResentencing?

THE COURT: 0Okay. 5S¢ the Court's ruling on
the objections. There was an objection. One of the
objections defendant raised is the delay. And there was
a delay from the time that the Supreme Court rejected
certiorari from January 2019 to the time the
santencing -- we began to try to schedule -- try to
reschedule this resentencing. So you know, Mr. Canosa, I
can tell you that it's unfortunate that the delay
occurred. But the fact that there was a delay in having
this resentencing —- and this is my ruling -- does not
mean that in any way that the Court cannot legally
resentence you or that the State —— there's any kind of

waiver by the State. And the Court's ruling is that the
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fact that there was a delay in coming to this
resentencing does not mean that there is an infirmity
with the Court proceeding with sentencing today.

THE DEFEHMDANT: What do you mean one
infirmity?

THE COURT: I'm ruling, sir. Okay?

The Court retains jurisdiction, the power, the
authority, and the duty to resentence defendant in
accordance with the directive of the appellate court. So
that is the ruling on the delay obhjection.

There was objectlons made on consecutive
sentencing. The State is not asking for consecutive
terms. I'm not going to impose consecutive terms, so I'm
not going to address those objections. They are moot.

THE DEFEHDANT: Your Honor -- [inaudible).
Excuse me one minute. I understand what you're saying,
but he not arguing, you know, for me. That's why I gotta
speak on my behalf.

THE COURT: Sir, I've read your ocbjections. I
let you talk teday briefly. I understand what you're
gaying. I'm going to rule. Okay?

THE DEFEMDANT: How can I have one fair
opportunity to argue myself? He not arguing for me.

THE COURT: I will let wou gpeak at

resentencing. Okay? I'm going toe address the objections
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regarding imposition of extended terms.

Defendant argued today and in his written
pleading that the extended terms cannot be imposed
because the ordinary maximum term already expired. And
he argues that it's logically impossible to extend a
gentence that is already expired and does not exist.

This Court interprets the remand as having
vacated the prior sentences and the ICA remanded it back
here for resentencing consistent with the appellate court
crder. Defendant's status is pest conviction pending
resentencing, and the Court retains jurisdiction to
resentence,

So the ICA's order vacated the June 27, 26
sentence with an order to resentence. So this Court --
my conclusion is that the 2016 sentence is vacated.
pefendant's pending sentencing. He is being held on
existing trial custody orders. He is receiving all jail
credit he's entitled to on Counts 1 and 3.

The wvacated sentence does not mean that the
ordinary sentence for Counts 1 and 2 was still running.
And it doesn't mean that the ordinary sentence was
running and expired and can no longer exist. 5o the
Court rejects that argument that the Court can no lenger
sentence defendant to extended term because the ordinary

sentence has run.
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This argument -- the Court's ruling is that
this argument made by the defensze is5 premised on the
erronecus legal assumption that the ordinary sentences
are still in effect and are running. And that's not the
case.

52 for these reasons, the ochjections are
rejected and owverruled. I've made my ruling.

And I'we already heard the State and defense
counsel's position on resentencing.

Mr. Luiz, do you have anything further to add
on the resentencing?

MR. LUIZ: HNo, Your Homor.

THE DEFEMDAMT: I do.

THE COURT: Mr. Canosa, you have the right to
make a statement before I resentence you. So you may go
ahead, sir.

THE DEFENWDANT: Okay. First of all, I —— if I
not mistaken, I heard you say that the ordinary terms was
not running while I was waiting for resentence.

That's -- that don't sound like my right, with all due
respect. The thing == you cannoct stop the time.

THE COURT: 1It's not stopped.

THE DEFENDANT: No. But the ordinary time;
right? The ordinary terms prescribed by --

THE COURT: Time is running because you're



PERMISSION TO COPY DENIED, HRS 606.13, etc. 22

10
Ll
12
13
14
15
1
17
18
18
20
21
22
23
24
25

getting credit.

THE DEFEMDANT: Right, okay.

THE COURT: But there's no sentence yet.
You're pending.

THE DEFEMDANT: I know, but -- I know, I know,
I know. But -- but the time still run. And before you
was able to sentence me, that time expired, the ordinary
terms. And cne extended term is in essence extending the
ordinary sentences beyond the statutory terms. And once
that expired, I mean, what is there to extend?

It's like —— it's like say if I get this. If
I get this. Oh, the thing no can extend. Let's say --
let's say this was over here and I went extend "em to
here and this is the expiration.

THE COURT: I understand your argument,
Mr. Canosa. I don't agree with it. And I don't think
that's what the law says, so I made my ruling, you made
your argument. You can take it up later. Okay?

THE DEFENDANT: Okay. &and one ather thing is
1 cannot have one fair opportunity for present mitigation
and allocution of my sentence. How? And to persuade you
for juat give me the crdinary term and run ‘em
concurrent. You cannot ewven consider that. That's not
fair. Because the thing expired. The thing went expire.

S50 what now? MNow you going -- you going -- you golng
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have to give me one more enhanced sentence because if you
do give me that, then it might put the State in liability
because now they would hold me over the ordinary term.
That's not fair. I am prejudiced. Forever prejudiced.
This not one fair hearing. I never did have one fair
hearing.

This -- seeing you, the State knew =-- the
Court at that time knew that giving me one more enhanced
sentence under the == under 706=609 was prohibited
because it suggests retaliation for me exercising my
right to one appeal. All of my sentences was illegal.

THE COURT: Okavy.

THE DEFENDANT: They knew that they was
punishing me for exercising my right. And I still not
going have a fair sentence. '"Cause vou going have to
protect the State from liability.

THE COURT: The Court's sentence is based on
the entirety of the record. You have anything else, sir?

THE DEFEWDANT: Just that this whole thing is
not fair. I never did have one fair sentence. Two times
I come back on appeal and people just do what they like
because they in that position instead of doing what is
right by integrity.

I going tell you right now too, my attorney

told me I was going home., That's why I brought my family
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over here. That's why I brought them. Because he == 1f
I knew I was going do some more time, I wouldn't tell
them for come over here. I'd be here by myself.

THE COURT: 0Okay.

MR. LUIZ: Your Honor, I said to my client —-

THE DEFEMDANT: Ho. You lving, scen of a
bitch.

THE COURT: Okay.

THE DEFENDANT: You lying.

THE COURT: Okay. That's encugh. I've heard
enough and I'm going to move forward and impose the
sentence.

Based on the Court taking judicial notice of
the entire record and files, 1 did go back and review the
presentence report, the entire sentencing transcript, the
jury verdict findings. All sentencing options are
available to the Court. However, based on the jury
verdict's finding and in view of defendant's extensive
criminal history and the nature of the current ocffenses,
this Court does find that the State's reguest for
extended term sentencing based on the jury's findings --
that such sentencing was appropriate.

50 based on the persistent ocffender -- bhased
on the persistent offender status and that extended terms

ware necessary for the protection of the public, the
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Court finds that the extended terms are appropriate, that
it constitutes just punishment, and that they are
necessary to protect the public.

The terms will run concurrent. It is the
judgment and sentence of the Court that defendant will
committed to the custody and care of the department --
Director of the Department of Public Safety for
indeterminate terms of imprisonment as follows:

Count 1, 10 years extended to 20 years in the
Burglary.

Count 3. UED, 5 years extended to 10 years.

Terms to rupn concurrent. Defendant is to
raceive all credit for time served.

Mitcimus to issue forthwith.

And thiszs concludes this proceeding.

THE DEFEMDANT: Your Honor, how can I appeal
this?

THE COURT: Sir, you're free to use whatever
appellate remedies you —-

THE DEFEMDANT: No. How can I appeal ‘em?
Cause I don't know about this attorney.

THE COURT: We are done here, sir.

ME. LUIZ: Your Honor, can I ask =-- can I make
one reguest?

THE COURT: Yes.
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ME. LUIZ: Could the Court just address
Mr. Canosa and ask him if he wants me to remain as his
court-appointed counsel or if he wants new appellate
counsel to take this case of first impressien on appeal?

THE COURT: Do you -- okay. Did you hear what
he said?

THE DEFEHWDANT: What?

THE COURT: Do you wank him Lo remain as your
counsel and in the event there's an appeal?

THE DEFENDANT: I want an appeal.

MR. LUIZ: Actually it's to first impression.

THE COURT: Okay. 5o he says he wants an
appeal.

MR. LUIZ: Okay.

THE COURT: You guys talk after this. Okay?
You gquys need to talk after this. If there's golng to be
a motion, you file it with this court. Or once the
notice of appeal is filed, then you guys gotta file the
motion upstairs. Okay?

THE DEFEMDANT: Shawn, file the notice of
appeal.

THE COURT: The record notes that defendant is
reguesting a notice of appeal be filed.

MR. LUIZ: ©Okay. And I just want to make the

reprasantation I"11 file it, Your Honor. Thank you.
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appeal?

THE

THE

THE

THE

ME.

I"ll write wyou

Dkay?

COURT: oOkay.

. MURPHY: Thank wou.

DEFEMDANT: Shawn, you going file the

. LUIZ: Yes, Mr. Canosa. I1I"1l1l £file if.

DEFENDANT: Try come and see me too.

COURT: I'm going to go —-

LUIZ: Yeah. I can't "cause the COVID.

a letter. And I'll try calling you too.

(End of proceedings.)

—alao-



PERMISSION TO COPY DENIED, HRS 606.13, etc. 24

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

STATE OF HAWAITL

CITY AND COUNTY OF HOMOLULO
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NO. CAAP-20-0000650
(CONSOLIDATED NOS, CAAP-20-0000438, CAAP-20-0000506, AND CAAP-20-0000650)

IN THE INTERMEDIATE COURT OF APPEALS OF THE STATE OF HAWALII

STATE OF HAWALI'L CRIMINAL NO. 1PC0O91001524

(CR 09-1-1524)

APPEAL FROM THE

1} JUDGMENT OF CONVICTION AND
SENTENCE; NOTICE OF ENTRY, and
MITTIMUS, WARRANT OF

COMMITMENT, filed June 4, 2020 (CAAP-
20-0000438)

2) AMENDED JUDGMENT OF
CONVICTION AND SENTENCE; NOTICE
OF ENTRY. and AMENDED MITTIMLIS,
WARRANT OF COMMITMENT, filed July
10, 2020 (CAAP-20-0000506)

3) ORDER DENYNG DEFENDANT'S
MOTION TO CORRECT ILLEGAL
SENTEMNCE PURSUANT TO RULE 35(a)
OF THE HAWAII RULES OF PENAL
PROCEDURE FILED 3/24/20,

filed October 21, 2020 (CAAP-20-0000650)

Plaintiff-Appellee,

V&,

STANLEY CANOSA,

Defendant-Appellant

FIRST CIRCUIT COURT

B e T L S

The Honorable Karen Tooko Nakasone

STATEMENT OF RELATED CASES

Appellant discloses that this case was before the Intermediate Court of Appeals of Hawai'i
two other times prior 1o the instant appeal (Sce State v. Canosa, NO. CAAP-11-00010351 -
February 7, 2014, Decided, February 7, 2014: see also Stafe v. Canosa, NO, CAAP-16-0000497,
2014 Haw, App. LEXIS 56, *1, 133 Haw. 451, 2014 WL 503045 (Haw. Ct. App. 2014); Writ of

certiorari denied Stafe v. Canosa, 2014 Haw, LEXIS 191 (Haw,, June 17, 2014).

19



Dated: Honolulu, Hawaii, April 28, 2021,

{5 : £
SHAWN A. LUIZ

Attorney for Defendant-Appellant
STANLEY CANOSA
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NO. CAAP-20-0000650
{(CONSOLIDATED NOS. CAAP-20-0000438, CAAP-20-0000506, AND CAAP-20-0000630)

IN THE INTERMEDIATE COURT OF APPEALS OF THE STATE OF HAWAII

STATE OF HAWAI'L

Plaintiff-Appellee,

V&.

STANLEY CANOSA,

Defendant-Appellant

L T T T T B T

CRIMINAL NO. 1PC091001524
(CR 09-1-1524)

APPEAL FROM THE

1) JUDGMENT OF CONVICTION AND
SENTENCE: NOTICE OF ENTRY, and
MITTIMUS, WARRANT OF
COMMITMENT, filed June 4, 2020 (CAAP-
20-0000438)

2) AMEMDED JUDGMEMT OF
CONVICTION AND SENTENCE: NOTICE
OF ENTRY, and AMENDED MITTIMUS,
WARRANT OF COMMITMENT, filed July
10, 2020 (CAAP-20-0000506)

3) ORDER DENYNG DEFENDANT'S
MOTION TO CORRECT ILLEGAL
SENTENCE PURSUANT TO RULE 35(a)
DF THE HAWAILL RULES OF PENAL
PROCEDURE FILED B/24/20,

filed October 21, 2020 (CAAP-20-0000650)

FIRST CIRCUIT COURT

The Honorable Karen Tooko Makasone

CERTIFICATE OF SERVICE

I, Shawn A. Luiz, Esq.. a member of the Bar of this Honorable Court, do hereby certify that on,
April 28, 2021, | served a copy of the forgoing by JEFS, addressed as follows:

Thalia B.P. Murphy { tmurphy@honolulu.gov )
Loren J. Thomas ( Ithomasi@honolulugoy )

Dated: Honolulu, Hawaii, April 28, 2021.

faf SHAWN A, LULZ

SHAWN A, LUIZ

Attorney for Defendant-Appellant
STANLEY CANOSA




