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ISSUE PRESENTED 

Whether the defendant’s confession was rendered involuntary when 

the police officer simply told him that having sex with a person who had 

reached the age of consent was not a crime and whether this statement of 

fact constituted a promise of immunity.  
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TEXT OF RELEVANT AUTHORITIES 

United States Constitution, Amendment V: 

No person shall be held to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of a grand jury, except in 
cases arising in the land or naval forces, or in the militia, when in actual 
service in time of war or public danger; nor shall any person be subject for 
the same offense to be twice put in jeopardy of life or limb; nor shall be 
compelled in any criminal case to be a witness against himself, nor be 
deprived of life, liberty, or property, without due process of law; nor shall 
private property be taken for public use, without just compensation. 
 
N.H. Constitution, Part 1, Article 15: 

No subject shall be held to answer for any crime, or offense, until the same 
is fully and plainly, substantially and formally, described to him; or be 
compelled to accuse or furnish evidence against himself. Every subject 
shall have a right to produce all proofs that may be favorable to himself; to 
meet the witnesses against him face to face, and to be fully heard in his 
defense, by himself, and counsel. No subject shall be arrested, imprisoned, 
despoiled, or deprived of his property, immunities, or privileges, put out of 
the protection of the law, exiled or deprived of his life, liberty, or estate, but 
by the judgment of his peers, or the law of the land; provided that, in any 
proceeding to commit a person acquitted of a criminal charge by reason of 
insanity, due process shall require that clear and convincing evidence that 
the person is potentially dangerous to himself or to others and that the 
person suffers from a mental disorder must be established. Every person 
held to answer in any crime or offense punishable by deprivation of liberty 
shall have the right to counsel at the expense of the state if need is shown; 
this right he is at liberty to waive, but only after the matter has been 
thoroughly explained by the court. 
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STATEMENT OF THE CASE  

On June 29, 2018, the Coos County grand jury indicted the 

defendant on four counts of aggravated felonious sexual assault. RSA 632-

A:2, I(a); SA 36-39.1  The defense filed a motion to suppress statements 

that he made to a Berlin Police Officer in a recorded interview the previous 

February. SA 41. On October 21, 2019, after an evidentiary hearing, the 

trial court granted the motion to suppress on the ground that the officer had 

given the defendant immunity for an element of the offense. SA 66.  

This State’s appeal followed.  

                                            
1 “SA_” refers to the State’s appendix to this brief.  
The transcripts of the suppression hearing are identified by the date, followed by “T __” 
and the page number.  
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STATEMENT OF FACTS 

A. The Hearing on the Motion to Suppress 

1. The State’s Case 

Berlin Police Officer Adam Marsh first met the defendant in 

November 2016, 8/6/19 T 9, when the defendant was 17. The defendant’s 

adopted father had contacted the police about “some issues involving his 

conduct in the house, issues involving other children in the house.” 8/6/19 

T 9. After talking with Officer Marsh, the defendant apologized to his 

parents. 8/6/19 T 10, 88. The officer returned to the family’s house in May 

2017 when his mother called the police because the defendant refused to go 

to school. 8/6/19 T 12. The officer saw the defendant about a week after 

that. 8/6/19 T 13-14.  

The officer understood that the defendant suffered from “some 

mental health issues.” 8/6/19 T 10. At no time during these encounters did 

the defendant appear to have trouble understanding the officer. 8/6/19 T 11. 

And the officer had no trouble understanding the defendant. 8/6/19 T 11.  

On December 28, 2017, the victim’s grandmother, who was also her 

legal guardian, came to the police station to report that the victim had been 

sexually assaulted. 8/6/19 T 15. The victim identified the defendant as her 

attacker. 8/16/19 T 15. The victim was mentally “slow.” 8/6/19 T 31. 

On January 9, 2018, during a Child Advocacy Center (CAC) 

interview, the victim told the interviewer “that she was indeed sexually 

assaulted by Seth Hinkley.” 8/6/19 T 16. 

She said that he put his penis in her vagina and touched her 
boobs. There was also discussion about him trying to digitally 
penetrate her and she stopped him. She also described incidents 
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about when he tried to have sexual intercourse with her when 
she told him, no, stop, stop. She made inferences and described 
times when she pushed him away or was trying to push him 
away from - from her during those encounters.  

 
8/6/19 T16-17. The officer recalled: 
 

She specifically talked about one particular encounter. She did 
say that there were two encounters she had initially reported to 
Lt. Daisey. She had said it was September and November 2017. 
And apparently this was a period of time when Seth was living 
at the house with them. So she specifically had said that there 
was one that happened in the bathroom. She talked about him 
bringing her into the bathroom or being in the bathroom with 
her. And forcing her to have sexual intercourse during that 
time. She remembers hitting her face off of the bathroom sink 
during that encounter. So she specifically remembered that by 
that description. 

 
8/6/19 T 17. She said that her guardian had “walked in on them” and told 

the defendant to “get out.” 8/6/17 T 18. The guardian confirmed this 

account. 8/6/19 T 18.  

 After the CAC interview, Officer Marsh contacted the defendant and 

“asked him to come to the police department, which he did voluntarily.” 

8/6/19 T 19. The defendant came to the department on February 6, 2018 

and Officer Marsh took him upstairs to a conference room. 8/6/19 T 19. 

Lieutenant Lemoine was also present. 8/6/19 T 19.  

  Officer Marsh asked the defendant for his consent to record the 

conversation and the defendant agreed. 8/6/19 T 20-21. The court admitted 

a transcript of the interview as a full exhibit. 8/6/19 T 5; see also SA 85.  
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 The officer then read the defendant his Miranda2 rights, which he 

said that he understood and initialed the form. 8/6/19 T 21; see also SA 87-

88. The form was admitted as a full exhibit. 8/6/19 T 41. Officer Marsh told 

the defendant that the door was unlocked and that he could leave at any 

time. 8/6/19 T 21; see also SA 87.  

 At the “onset” of the interview, the defendant was “very aware of the 

reasons why” the police had asked him to come to the department. The 

officer recalled: 

[The defendant]told [him] that DCYF had been involved with 
him and the [victim’s] family. And he told [him] that DCYF 
had actually gone to the high school to speak with him. He told 
me specifically it was child protective services worker Michele 
Santy who had a conversation with him about the alleged 
incident involving [the victim]. Which he initially denied. He 
said he had not had any contact, he did not abuse anyone in the 
house. 
 

8/6/19 T 23. The transcript of the interview supports this testimony. See SA 

89 (SETH HINKLEY: “DCYF called me and said I had to leave because 

they – someone called them and made a false acculat – accusations about 

me that weren’t true… Like I touched them sexually… And I, you know, 

did stuff to them that was painful, abusive sexually. And I never did 

anything like that.”).  

 The defendant recalled that he met the victim on October 14, 2015 at 

the “rec department”. 8/6/19 T 24. They “started dating, [he said] that they 

were boyfriend and girlfriend.” 8/6/19 T The victim’s guardian “wasn’t 

really comfortable at first with that relationship.” 8/6/19 T 24. He talked to 

                                            
2 Miranda v. Arizona, 384 U.S. 436 (1966).  
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the victim “about not cheating on him and not being with other guys and 

things like that.” 8/6/19 T 24.  

 Officer Marsh asked if he was ever alone with the victim. 8/6/19 T 

25. The defendant initially denied being alone with her, but later admitted 

that there were “multiple occasions when he and [the victim] were alone in 

the house.” 8/6/19 T 25.  

 The defendant denied having had sexual intercourse with the victim. 

8/6/19 T 25-26. Officer Marsh told him that the victim had made a 

statement to the contrary and had told the police that she was “sexually 

assaulted in fact, and that it was against her will, and she did not consent to 

sexual intercourse on multiple occasions.” 8/6/19 T 26.  

 The defendant told the officer that the victim was too young. 8/6/19 

T 26. He explained that the victim was 17 years old and that he was 18 

years old. 8/6/19 T 26. Officer Marsh told him that the age of consent in 

New Hampshire was 16 years old. 8/6/19 T 26. The officer told the court: 

“I was trying to outline the fact that, basically, I wasn’t there to make the 

decision whether he could have sex with her or not. That wasn’t the reason 

why I was talking to him.” 8/6/19 T 27.  

 According to the officer, the defendant then admitted to having had 

sexual intercourse with the victim two or three times a week. 8/6/19 T 28. 

However, he denied that the intercourse was against her will. 8/6/19 T 28. 

He said that they had sex in the bathroom and in the living room. 8/6/19 T 

28-29.  

 The officer asked the defendant why the victim would lie about the 

assaults. 8/6/19 T 31; SA 107. He responded, “[S]he wouldn’t.” 8/6/19 T 

31; SA 107.   
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 The defendant then also admitted that he had engaged in non-

consensual sex with the victim. 8/6/19 T 30. The defendant “remembered 

on numerous occasions trying to put his hand into her pants and she would 

tell him no.” 8/6/19 T 32. He initially denied hitting her, but later admitted 

that he “did hit her during some of the sexual encounters.” 8/6/19 T 32. The 

defendant said that he “felt bad because something to the effect of her being 

upset about it.” 8/6/19 T 34.  

 Officer Marsh “offered him the ability to write an apology letter to 

[the victim], to which he agreed and wrote an apology letter saying that he 

was sorry” for what he had done. 8/6/19 T 37. The officer read the 

defendant’s letter aloud. 8/6/19 T 38. The defendant wrote: "Dear [victim’s 

name], I’m sorry for everything I’ve done to you and put you through. I’m 

sorry for making you do things you didn’t want [ ] to do, and I’m sorry for 

the abuse. Seth." 8/6/19 T 38 (internal quotation marks omitted).  

 Asked about whether he had used the “Reid technique” in 

interviewing the defendant, the officer said that he was familiar with it, but 

that he did not “use one specific technique to conduct interviews.” 8/6/19 T 

40. He said that the Reid technique includes minimizing the seriousness of 

the offense. 8/6/19 T 71 (OFFICER MARSH: “If somebody is talking 

about something that is the subject matter of your investigation you 

minimize that particular subject matter so that the person is more apt to 

engage in conversation about the subject matter.”).   

                   
2. The Defendant’s Case 

 Dr. Dennis Becotte testified for the defendant. 8/6/19 T 102. He had 

a doctorate in psychology and was a licensed psychologist in the State of 
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New Hampshire. 8/6/19 T 103. His specialty was forensic psychology, 

which, he said, is when “psychological science intersects with legal area.” 

8/6/19 T 104. The trial court recognized the doctor as an expert forensic 

psychologist, as well as an expert on the voluntariness of confessions. 

8/6/19 T 112.  

 Dr. Becotte saw the defendant in December 2018 for a “general 

psychological mental health evaluation,” and in May 2019 for a 

“voluntariness evaluation.” 10/11/19 T 4. In May, he gave the defendant 

some intelligence tests. According to the doctor, the defendant “scored a 

verbal IQ of 81, which is at the 10th percentile, a nonverbal IQ score of 78, 

which is at the 7th percentile, and then, his overall IQ composite was a 76, 

which puts him at the 5th percentile.” 10/11/19 T 13-14.  

 The doctor then began to discuss confessions, notably false 

confessions. A “coerced compliant” false confession occurs when a person 

is “coerced to comply with the suggestions by the interrogators because 

they want to escape.” 10/11/19 T 29. In this situation, “police often 

minimize the legal wrongfulness of the offense, while emphasizing and 

insinuating that the alleged perpetrator was morally blameless, [and] 

suspects may confess to any interrogation, believing that, even though they 

are admitting to the offense, the punishment will not be all that great.” The 

doctor said that this category of confession applied to the defendant. 

10/11/19 T 30. 

 Doctor Becotte then described the two Gudjonsson scales: the 

Suggestibility Scale and the Compliance Scale. The Suggestibility Scale 

measures “interrogative suggestibility.” 10/11/19 T 31. The Compliance 

Scale measures a person’s compliance with authority, “going along with 
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authority figures.” 10/11/19 T 32. The doctor said that, out of 100 people, 

only 15 would be more suggestible than the defendant. 10/11/19 T 33. Out 

of 100 people, only 2 would be more compliant than the defendant. 

10/11/19 T 34.  

 The doctor said that he had originally thought that the defendant 

actually believed his confession. 10/11/19 T 39. But when asked, the 

defendant “continued to deny that he did it and that he was forced to 

confess, and he was mad at himself for confessing.” 10/11/19 T 39. The 

defendant told the doctor that he confessed because he “had had enough, he 

didn’t want to be in the room anymore, he didn’t want to listen to what they 

said any more, so he just agreed to it.” 10/11/19 T 39.  

 On cross-examination, the doctor said that it was “difficult” to say 

exactly when the defendant’s confession became, in his view, involuntary, 

but he “would say page 16.” 10/11/19 T 159. 

 
B. The Defendant’s Recorded Interview 

 The trial court relied on the transcript of the defendant’s interview in 

writing its order. SA 66. In the transcript, the defendant told the officer that 

the victim “used to be [his] girlfriend. SA 89. He denied that he had been 

“intimate” with the victim but agreed that he had hugged and kissed her, 

adding that he thought that the use of the word “intimate” meant sexually 

intimate. SA 95. Asked if he had engaged in sexual intercourse, the 

defendant said he had not because “[s]he was too young” and he “didn’t 

want to.” SA 95. He said that the victim was 17 and he was 18, to which 

Officer Marsh responded, “Is there anything illegal about that?” SA 96. The 

defendant responded that he wanted to be “on the safe side.” SA 96. 
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 The officer then told him that the victim had said otherwise, but that 

he was “not going to be in trouble” if he had sexual intercourse with her 

because she was “over the age of 16. That’s the age of consent.” SA 96. At 

that point, knowing that the victim had told the police that they had been 

intimate, the defendant admitted the same. SA 96-97.  

 The defendant also acknowledged that the victim’s guardian had 

walked in on them on one occasion and the officer responded that what he 

had said was “very consistent” with what he had learned. SA 99. Then 

Officer Marsh told him that the victim had said that there were “a couple of 

occasions when she got upset” with the defendant and that she did not see 

their relationship as a “boyfriend/girlfriend” relationship. SA 100. Although 

the officer talked about occasions when “signals [may have been] crossed,” 

he was explicit that the victim said that the sexual intercourse was not 

consensual. SA 101.  

 The officer then asked why the victim would lie about the assaults 

and the defendant said that she would not. SA 107. It was after this 

statement that the defendant made his admissions that he had forced sexual 

intercourse on the victim. SA 17.       

    
C. The Court’s Order 

 On October 21, 2019, the court suppressed the defendant’s 

statements. SA 74. The court wrote: “Officer Marsh went far beyond 

making accurate statements of fact when he twice assured the defendant 

that the defendant would ‘not… be in trouble if you told me that you had 

sex with her.’” SA 72. The court continued: “While it may be true that the 

defendant could not be prosecuted for engaging in consensual intercourse 
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with the [victim], sexual penetration is one of the elements of each of the 

charged offenses in this case.” SA 72. The court then concluded that the 

officer’s “assertions that the defendant would not be in trouble if he 

confessed to having consensual sex with the [victim] were not simply 

statements of fact,” but “constituted promises of immunity from at least one 

element of the charged offenses.” SA 72. This “promise of immunity” was, 

in the court’s view, “tantamount to a promise of immunity from the 

offenses themselves.” SA 72-73.  

 The court found it “significant that Officer Marsh did not tell the 

defendant that he would not be in trouble if he admitted to having 

‘consensual’ sex with the [victim].” SA 73. Instead, the court found, the 

officer “unequivocally asserted, without qualification or limitation, that the 

defendant would not be in trouble if he confessed to having sex with the 

[victim].” SA 73. The court ruled that the defendant’s admission that he had 

engaged in sexual intercourse with the victim was “involuntary,” and he 

suppressed the admission, as well as all of the statements that followed. SA 

73-74.  

 On October 25, 2019, the State filed a motion to reconsider. SA 75. 

It argued that the court had misapprehended the law and the facts of the 

case when it concluded that Officer Marsh had made a promise of 

immunity to the defendant. SA 77. It also argued that the court 

misapprehended the record when it concluded that the defendant’s 

admissions were induced by the assertion that the age of consent was 16. 

SA 79-81. The defense objected. SA 83. On November 6, 2019, the court 

denied the motion to reconsider. SA 82.                

  



18 

 

SUMMARY OF THE ARGUMENT 

The trial court erred when it found that the defendant’s confession 

was involuntary because the police officer promised him immunity. The 

police officer made no promise of immunity and this factual finding by the 

court was mistaken. The trial court also erred when it found that the officer 

had promised immunity for an element of the offense. Immunity cannot be 

given for an element of an offense. It can only be given for the entire 

offense and, in this case, the officer did not give the defendant immunity 

for aggravated felonious sexual assault. Further, immunity cannot be given 

for a lawful act. 

Finally, the officer’s statement about the age of consent did not 

overbear the defendant’s will and render his confession involuntary. The 

defendant confessed after he was confronted with the victim’s allegations 

and after he realized that she was not lying about what had happened.   
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ARGUMENT 

THE TRIAL COURT ERRED BECAUSE THE DEFENDANT’S 
CONFESSION WAS NOT RENDERED INVOLUNTARY WHEN 
THE POLICE OFFICER TOLD HIM THAT HAVING SEX WITH A 
PERSON WHO HAD REACHED THE AGE OF CONSENT WAS 
NOT A CRIME. 

  
 The defendant’s confession was not rendered involuntary when the 

police officer told him that having sex with a person who had reached the 

age of consent was not a crime. The trial court’s order in that regard is 

erroneous for three reasons: (1) the statement of fact was not a promise of 

immunity; (2) immunity cannot be given for an element of the offense or 

for a legal act; and (3) the defendant’s confession was not induced by the 

discussion about the age of consent in giving his confession.      

 
A. Standard 

 “A determination of the voluntariness of a confession is a question 

of fact for the trial court to decide.” State v. McDermott, 131 N.H. 495, 500 

(1989) (citing State v. Wood, 128 N.H. 739, 742 (1986)). The trial court’s 

ruling is “entitled to stand unless it is contrary to the manifest weight of 

evidence.” State v. Chapman, 135 N.H. 390, 399 (1992) (citing State v. 

Lewis, 129 N.H. 787, 791 (1987)). In reviewing the legal analysis, however, 

this Court applies a de novo standard. State v. Cowles, 152 N.H. 369, 371 

(2005).  

 Two situations are relevant to determine the voluntariness of the 

defendant’s confession in this case. The first is when a defendant’s 

confession is not prompted by a promise of immunity. Under those 

circumstances, this Court will review the trial court’s ruling under a totality 
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of the circumstances test. The second is when the defendant is promised 

immunity and the confession is made in reliance on the promise. Under 

those circumstances, the confession is per se involuntary.    

 “When considering what impact a [non-immunity] promise had in 

overbearing the will of a suspect, courts must give qualitative, rather than 

quantitative weight to the promise.” State v. Rezk, 150 N.H. 483, 488 

(2004) (citation and internal quotation marks omitted). If the promise does 

not involve confidentiality or immunity, this Court applies a “totality of the 

circumstances test.” Id. “Under the ‘totality of the circumstances’ test, the 

existence of a promise made to the defendant is not dispositive.” State v. 

Reynolds, 124 N.H. 428, 434 (1984) (citation omitted). “Rather, all the 

facts must be examined and their nuances assessed to determine whether, in 

making the promise, the police exerted such an influence on the defendant 

that his will was overborne.” Id.  

 Moreover, a promise of leniency is not always the same as a promise 

of immunity. United States v. Bye, 919 F.2d 6, 9-10 (2d Cir. 1990) (“[T]he 

mere mention of the possible sentence facing a defendant and the benefits 

to be derived from cooperation [does not] convert[ ] an otherwise proper 

encounter between the police and the accused into a coercive and 

overbearing experience.”); accord People v. Johnson, 674 N.E.2d 844, 848 

(Ill. Ct. App. 1996) (“[W]here promises or suggestions of leniency have 

been made, the confession is not necessarily inadmissible.”) (internal 

quotation marks and citation omitted)) . “A specific promise of leniency 

should the defendant confess is akin to a threat of harsher punishment 

should the defendant remain silent.” Rezk, 150 N.H. at 490. Under those 

circumstances, relevant factors include: “(1) the nature of the promise; (2) 



21 

 

the context in which it was made; (3) the characteristics of the individual 

defendant; (4) whether the defendant was informed of his Miranda rights; 

and (5) whether counsel was present.” Rezk, 150 N.H. at 488.  

 In contrast, “a confession made in reliance upon a promise of 

confidentiality or a promise of immunity is per se involuntary.” State v. 

Carroll, 138 N.H. 687, 691 (1994). The totality of the circumstances test 

“does not apply to promises of confidentiality or promises of immunity 

from prosecution.” State v. Parker, 160 N.H. 203, 209 (2010); see also 

State v. McDermott, 131 N.H. 495, 501 (1989) (“A confession made in 

reliance upon a promise of confidentiality or a promise of immunity is 

involuntary and coerced under the State Constitution.”). This per se rule is 

limited “to promises of confidentiality or promises of immunity from 

prosecution.” Rezk, 150 N.H. at 487. The test is whether the defendant's 

will was overborne. Lynumn v. Illinois, 372 U.S. 528, 534 (1963). 

 In reviewing the trial court’s findings, this Court will ask whether 

the confession was the “‘product of an essentially free and unconstrained 

choice’ and was not ‘extracted by any sort of threats or violence, [or] 

obtained by any direct or implied promises, however slight, [or] by the 

exertion of any improper influences.’” McDermott, 131 N.H. at 500 

(quoting State v. Copeland, 124 N.H. 90, 92 (1983)); see also Bram v. 

United States, 168 U.S. 532, 542-43 (1897) (same). The “however slight” 

language “has never been applied” with “wooden literalness.” United States 

v. Ferrara, 377 F.2d 16, 17 (2d Cir. 1967).  

 An express or direct promise of leniency is an “unequivocal 

guarantee.” State v. Talayumptea, 341 P.3d 20, 23 (N.M. 2014). An implied 
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promise “occurs when the accused could reasonably have inferred a 

promise going to the punishment for the crime to be confessed.” Id. at 24.    

  Finally, use of minimization techniques does not render a 

confession invalid. State v. Hernandez, 162 N.H. 698, 706 (2011). 

“[F]riendly police conduct does not alter the voluntariness of a defendant’s 

statements.” Hernandez, 162 N.H. 676.  

 
B. Argument 

1. The officer did not promise or imply a promise of 
immunity. 

 
 The trial court’s factual finding that the officer offered the defendant 

immunity is not supported by the record. The officer never promised the 

defendant immunity. In fact, he never promised the defendant anything in 

exchange for his confession. He simply told him the state of the law.  

 Absent a direct or implied promise concerning the allegations of 

aggravated felonious sexual assault, the trial court should have viewed the 

defendant’s statements under the totality of the circumstances test. See 

State v. Copeland, 124 N.H. 90, 92 (1983) (confession should not be 

“obtained by any direct or implied promises”); see also Commonwealth v. 

Mandle, 492 N.E.2d 74, 76 (Mass. 1986) (“[N]o specific or implied 

promises [were] made to the defendant save the conditional promise, which 

the judge recognized as ‘slight,’ that, if he demonstrated good faith by 

revealing the location of the weapon, then the district attorney would 

discuss leniency.) (emphasis in original)). A hope for leniency is not the 

same as a direct or implied promise. See State v. Decker, 138 N.H. 432, 437 
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(1994) (“[A] hope on the defendant’s part does not rise to the level of an 

implied promise.”).   

 The trial court found that the officer “went far beyond making 

accurate statements of fact” by telling the defendant that he would not be 

“in trouble” if he admitted having sex with the victim. SA 72. But the court 

did not apply the Rezk factors that would have placed the statement in 

context. Rezk, 150 N.H. at 488. Immediately preceding that statement, the 

officer said: 

At this point I told you that you you’re not in trouble if you had 
sex with her, okay. It’s your girlfriend. She’s over the age of 
16. That’s the age of consent. 
 
Um – and so, I mean, she’s telling us that, yeah, we had sex on 
a few occasions, so I am trying to kind of delve into that and 
then some other stuff that we were told – um – because you’re 
not going to be in trouble from me if you told me that you had 
sex with her. 
 

SA 96.  

 When the officer’s statement is considered in this context, it is clear 

that he was explaining to the defendant that consensual activity with the 

victim, by itself, did not violate the law. This did not constitute a promise, 

implied or otherwise. The defendant could not have “reasonably have 

inferred a promise going to the punishment for the crime to be confessed.” 

Talayumptea, 341 P.3d at 23; see also Johnson, 674 N.E.2d at 848 (A 

promise of leniency “must be coupled with a suggestion of a specific 

benefit that will follow if defendant confesses.”).    

 Other courts have reached the same conclusion. See United States v. 

Novak, 884 F.3d 400, 411 (2d Cir. 2018) (officer’s statements that he was 



24 

 

“not looking even to come after you on this” and “I’m not looking to come 

after you” did not constitute a promise or implied promise of immunity) 

(internal quotation marks omitted)); Agee v. White, 809 F.2d 1487, 1494 

(11th Cir. 1987) (statement “you have nothing to worry about” made by 

officer after defendant’s “repeated denial of any wrong doing” was not an 

implied promise of immunity); Gary v. State, 471 N.E.2d 695, 698 (Ind. 

1984) (“Vague and indefinite statements by the police… are too indefinite 

to constitute the type of an inducement that renders a confession 

involuntary.”).     

 It was in this context that the defendant admitted that he had been 

intimate with the victim, after he had been told that the victim was not 

underage and that she had admitted the sexual activity herself. The 

defendant was promised nothing, although he may have felt relief that 

consensual sexual activity, without more was not a crime. Cf. Smith v. 

State, 103 A.3d 1045, 1059 n.10 (Md. Ct. Spec. App. 2014) (“[C]onsent 

may be a defense to sex offense charges involving an adult victim, and, 

accordingly, a reasonable layperson might confess to consensual conduct if 

the victim was an adult.”).  

 The officer then urged the defendant to be “up-front” and “straight 

up” with him. SA 96. But in doing so, he “merely exhort[ed] the defendant 

to be truthful,” Parker, 160 N.H. at 211, and he did not make any promises 

and he certainly did not promise immunity for forcible sexual assaults.   

 Having found that there was a promise of immunity, and therefore 

involuntary per se, the trial court did not apply any of the Rezk factors, 150 

N.H. at 488. The court did not consider the “nature of the promise,” i.e., 

that consensual sex would not get the defendant “in trouble.” Id. It took the 
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remark entirely out of its context. Id. Although the defendant had some 

learning issues, the court did not find that these rendered him incapable of 

understanding the allegations or the questions posed to him. Id.; see also 

SA 66-74 (order on suppression relies entirely on immunity finding). The 

defendant was informed of his Miranda rights. Id. The only factor that 

might have cut against the voluntariness of the confession was that the 

defendant did not have a lawyer in the room. Id. On this record, the trial 

court failed to place the officer’s statement in context, instead finding that 

the statement of fact was a promise of immunity.  

 It is true that the officer used minimization techniques. He said that 

there might have been a “misconception” between the defendant and the 

victim about their relationship. SA 100. The officer said that, although the 

victim had said that she did not consent, the officer did not think that the 

defendant was a “sexual predator.” SA 101. He said that men could be 

aggressive and that it was sometimes “hard for us to stop.” SA 102. But 

minimization and “friendly police conduct” do not provide a basis for 

suppression. Hernandez, 162 N.H. at 706.    

 In short, Officer Marsh did not offer the defendant immunity for 

aggravated felonious sexual assault and the trial court erred in suppressing 

the confession.   

  
2. Immunity cannot be given for an element of an 

offense or for a legal act.  
 
 The trial court committed legal error when it found: (1) that the 

statement about the age of consent gave immunity for an element of the 

offense; and (2) that immunity could be promised for a lawful act.  
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 First, although the trial court found that this statement gave the 

defendant immunity for an element of the offense, it cited no legal support 

for this view of immunity. Indeed, it is hard to imagine how someone could 

be granted immunity for an element of an offense without being granted 

immunity for the offense itself. This the officer did not do. See 

Commonwealth v. Jordan, 785 N.E.2d 368, 374 (Mass. 2003) (“The 

touchstone [for proffer immunity] is whether the police ‘assured’ the 

defendant that his confession would aid his defense or result in a lesser 

sentence.”). Indeed, if immunity could be granted for an element, it could 

extend well beyond the criminal activity of which the police were aware at 

the time. Cf. Hall v. State, 851 P.2d 1262, 1269 (Wyo. 1993) (“[T]he fact 

that [the defendant] may have been granted immunity with respect to the 

offense of conspiracy to commit first-degree murder would not ipso facto 

encompass a grant of immunity for the offense of aiding and abetting first-

degree murder,” which has different elements.).  

 Many crimes under New Hampshire law contain elements which are 

not, by themselves, illegal. For example, in order to convict for driving 

under the influence, the State must show that the defendant “drove or 

attempted to ‘drive a vehicle upon any way’ while he was ‘under the 

influence of intoxicating liquor.’” State v. Ducharme, 167 N.H. 606, 617 

(2015) (citing RSA 265–A:2, I). It is not unlawful to drive and it is not 

unlawful to drive on a way. But assuring a person that driving is not illegal 

per se is not the same as giving immunity for driving under the influence of 

alcohol. The trial court’s understanding of a promise of immunity was 

simply incorrect as a matter of law. 
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 As noted above, the statement was simply an accurate statement of 

the law. Cf. State v. Wood, 128 N.H. 739 (1986) (“‘misleading advice’ on 

the definition of rape” was not an implied promise that a confession would 

help the defendant and did not render the confession involuntary). It, 

therefore, follows that an adult cannot ordinarily be prosecuted for having 

consensual sexual relations with another adult. Absent some element that 

would transform that act into a crime, a promise of immunity for a legal act 

is simply illusory. Cf. Kastigar v. United States, 406 U.S. 441, 453 (1972) 

(noting that transactional immunity grants “immunity from prosecution for 

the offense to which [the] compelled testimony relates”) (emphasis added).  

 To sum up: the trial court committed legal error when it concluded 

that immunity could be given for an element of the offense or that it applied 

to lawful conduct.   

 
3. The defendant was not induced into confessing to 

aggravated felonious sexual assault by the 
assurance that the victim was of legal age.  

 
 Finally, the trial court ignored the fact that the defendant knew what 

the accusations were and told the officer as much at the outset of the 

interview. See SA 89 (SETH HINKLEY: “DCYF called me and said I had 

to leave because they – someone called them and made a false acculat – 

accusations about me that weren’t true… Like I touched them sexually… 

And I, you know, did stuff to them that was painful, abusive sexually. And 

I never did anything like that.”). The police officer did nothing to dissuade 

the defendant from this understanding, which was largely accurate. Cf. 

State v. Carroll, 138 N.H. 687, 695 (1994) (Defendant’s contention that he 
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did not know he was a suspect, and therefore his confession was 

involuntary, “strain[ed] credulity.”)   

 As noted above, “under the ‘totality of the circumstances’ test, the 

existence of a promise made to the defendant is not dispositive.” Reynolds, 

124 N.H. at 434. Rather, this Court must determine “whether, in making the 

promise, the police exerted such an influence on the defendant that his will 

was overborne.” Id.; see also State v. Tardiff, 374 A.2d 598, 601 (Me.1977) 

(“A confession, otherwise freely and voluntarily made, is not vitiated by 

a[n improper] promise of leniency unless such promise was the motivating 

cause of the confession.”).  

 As already explained, no promise of leniency was made in this case. 

The information that 16 years old was the age of consent was not a promise 

of leniency. Indeed, it was only after the defendant began to describe his 

relationship with the victim that the issue of the age of consent arose. He 

told the officer that the victim “used to be [his] girlfriend.” SA 59. Nothing 

that the officer said could have overborne his will. Reynolds, 124 N.H. at 

434.  

 Although the officer said that he had used parts of the Reid 

technique, 8/6/19 T 39, he did not overstate the State’s case or minimize the 

seriousness of the offense. He repeated what the victim had said to explain 

the strength of the State’s case, SA 104-05, and he told the defendant that 

the victim said that the sex was not consensual, SA 106-07. Cf. United 

States v. Jacques, 744 F.3d 804, 812 (1st Cir. 2014) (rejecting defendant’s 

claim that officers “overbore his will through their use of the ‘Reid 

technique,’ including exaggerating their evidence and minimizing the 

gravity of his suspected offense, in obtaining a confession”); but see 
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Commonwealth v. Baye, 967 N.E.2d 1120, 1130 (Mass. 2012) (suppressing 

a confession where the troopers “exaggerated the strength of the evidence 

against the defendant, while simultaneously minimizing the moral and legal 

gravity of his alleged crimes”). Throughout the interview, the officer was 

sympathetic to the defendant, see SA 101-02, 105-06, but he never told him 

that non-consensual sexual intercourse was lawful or that he would not be 

prosecuted for it. 

 It is clear that the defendant understood this. Confronted with the 

victim’s specific account of one sexual assault, the defendant interrupted 

and said, “That never happened.” SA 104. The fact that the defendant 

understood the difference between consensual sex and sexual assault is 

important. See Wood, 128 N.H. at 741 (“[T]he defendant appeared to 

understand [consent] to be the point of the discussion when he gave his 

statement to the police. In his statement, the defendant admitted having 

sexual intercourse with the alleged victim, but contended that it was 

consensual.”). 

 In that regard, the Agee decision is instructive. In Agee, the officer 

told the defendant that he had “nothing to worry about” after the defendant 

denied his involvement in a double homicide. Agee, 809 F.2d at 1489. In 

rejecting the contention that the statement was an implied promise of 

immunity, the United States Court of Appeals for the Eleventh Circuit 

wrote: 

Even if, as appellant asserts, the interrogating officer stated at 
the end of the first interrogation both that appellant might be 
needed as a prosecution witness and that appellant had 
“nothing to worry about,” such statements cannot be construed 
as an implied promise of immunity from prosecution. To the 
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contrary, because the comments immediately followed 
appellant’s repeated denial of any wrongdoing, the more likely 
implication was that appellant would not face prosecution so 
long as his account of the event proved true. At most, the 
officer’s statements were ambiguous, noncommittal remarks 
prompted by the officer’s own impression of appellant’s 
statement.  
 

Id. at 1494. 

 The same is true here. The defendant denied engaging in sexual 

relations with the victim until her learned that those actions, without more, 

were not criminal. The defendant’s will was not “overborne” by the 

officer’s statement. Reynolds, 124 N.H. at 434. Put another way, his 

confession was not made in reliance on the alleged promise of immunity. 

Carroll, 138 N.H. at 691. To the contrary, he denied that the sexual 

relations were nonconsensual until the officer asked why the victim would 

lie.  

 It was this exchange, and not the discussion about the age of 

consent, that prompted the confession. It appears that the defendant felt 

guilty when he realized that persisting in his denials would cast the victim 

as a liar. Cf. People v. Neal, 72 P.3d 280, 293 (Cal. 2003) (“[T]he apparent 

pressure that defendant’s guilty conscience exerted upon him” weighed in 

favor of finding the confession voluntary); State v. Mabe, 864 P.2d 890, 

894 (Utah 1993) (guilty conscience prompted confession); People v. Veal, 

500 N.E.2d 1014, 1018 (Ill. Ct. App. 1986) (The defendant’s confession 

was not a response to a promise of leniency, but “because he had a guilty 

conscience and because he knew he had been discovered.”); see also State 

v. Carroll, 138 N.H. 687, 693 (1994) (“[W]hile a confession made in 
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reliance on such promises [of immunity] is involuntary, a confession 

motivated by other factors is not.”).  

 The elapse of time between the discussion about the age of consent 

and the defendant’s admission bears this out. The discussion about the age 

of consent took place on page 16. The defendant’s admission took place on 

page 23. The interview began at 12:46 p.m. and concluded at 1:30 p.m. SA 

86, 124. The entire transcript is 41 pages long, including a cover page and a 

certification page. SA 125. The admission of criminal activity, SA 107, did 

not follow immediately after the officer’s assurance about consensual sex, 

SA 96.  

 In short, no promise was made and the defendant’s will was not 

overborne. The trial court erred in finding otherwise.  
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CONCLUSION 

 For the foregoing reasons, the State respectfully requests this 

Honorable Court to reverse the judgment below.  

The State certifies that the appealed decision is in writing and is 

appended to this brief.  

The State requests a fifteen-minute oral argument. 
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