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E M E R G E N C Y 
 

IN THE SUPREME COURT OF THE STATE OF ALASKA 
 

KEVIN MEYER, in his official 
capacity as the Lieutenant Governor of 
the State of Alaska; GAIL FENUMIAI, 
in her official capacity as the Director 
of the Alaska Division of Elections; 
and the ALASKA DIVISION OF 
ELECTIONS, 
 
 Petitioners, 
 
v. 
 
ARCTIC VILLAGE COUNCIL, 
LEAGUE OF WOMEN VOTERS OF 
ALASKA, ELIZABETH L. JONES, 
and BARBARA CLARK, 
 
 Respondents. 
 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

 
 
 
 
 
 
Supreme Court No.:  S-_______ 

Trial Court Case No.:  3AN-20-07858 CI 
 

EMERGENCY MOTION FOR EXPEDITED DECISION ON THE STATE’S 
PETITION FOR REVIEW 

(Appellate Rule 504) 
 
 Petitioners, State of Alaska, Division of Elections, Kevin Meyer, and Gail 

Fenumiai, make this Emergency Motion for Expedited Decision on their Petition for 

Review filed today. Expedited action is necessary because this dispute concerns the 

State’s ability to apply a statutory witness requirement for absentee by-mail ballots in 

the upcoming general election. Thousands of absentee ballots—with instructions 

explicitly requiring that the voters have their ballots witnessed—have already been 

distributed, voters have already begun to cast their ballots, and election day is fast 
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approaching. On October 5, 2020, the superior court granted but did not implement a 

preliminary injunction directing the Division to suspend the witness requirement and 

directing the parties to agree to, or separately propose, a public awareness campaign. If 

this Court were to affirm the superior court’s preliminary injunction, the Division would 

need to initiate a significant, expedited public awareness campaign to help assure voters 

are informed that the statute has been suspended and are not misled or confused about 

the absentee voting process.  

For example, if the superior court orders any mailings, it will take the Division 7-

10 days to print and mail a postcard to all registered voters. Voters would then need 

additional time to receive the postcard, act on the information provided by the Division, 

and vote and return their ballots before next month’s election—all while accounting for 

the likelihood that mail may be delayed. Additionally, until this Court definitively rules 

on the matter, there is an ongoing risk that voters might misunderstand the superior 

court’s ruling—even if it is stayed—and believe that the witness requirement is no 

longer in force. If voters submit unwitnessed ballots, and the witness requirement is 

ultimately upheld by this Court, those voters will be disenfranchised. 

 For these reasons, the State requests that the Court rule by close of business 

Monday, October 12, 2020. This will minimize the risk of confusion or potential 

disenfranchisement to voters and allow the Division as much time as possible to 

education and inform voters about the changes to absentee voting requirements.  

Counsel for the State has notified counsel for the respondents of the State’s 
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intention to file this emergency motion and the related petition for review. All grounds 

advanced in support of this motion were submitted to the superior court. This motion is 

based upon Alaska Rules of Appellate Procedure 402 and 504 and supported by the 

attached affidavit of counsel and written statement of facts.  

Opposing counsels’ telephone numbers and addresses are: 

Natalie Landreth 
Native American Rights Fund 
2801 B Street, Suite 401 
Anchorage, Alaska 99501 
(907) 276-0680 

 
Stephen Koteff 
ACLU of Alaska Foundation 
ACLU of Alaska 
1057 West Fireweed Lane, Suite 207 
Anchorage, AK  99503 
(907) 263-2007 

 

Ezra D. Rosenberg 
Lawyers’ Committee for Civil Rights 
Under Law 
1500 K Street, NW Suite 900 
Washington, DC 20005 
(202) 662-8600 

 
Dale E. Ho 
American Civil Liberties Union 
Foundation, Inc. (New York) 
125 Broad Street, 18th Floor 
New York, NY 10004 
(212) 519-7866 

 
DATED October 6, 2020. 
 

CLYDE “ED” SNIFFEN, JR. 
ACTING ATTORNEY GENERAL 
 
 
By: /s/ Laura Fox 

Laura Fox 
Assistant Attorney General 
Alaska Bar No. 0905015 
State of Alaska; Department of Law 
1031 West Fourth Avenue, Suite 200 
Anchorage, AK 99501 
(907) 269-5275 
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IN THE SUPREME COURT OF THE STATE OF ALASKA 
 

KEVIN MEYER, in his official 
capacity as the Lieutenant Governor of 
the State of Alaska; GAIL FENUMIAI, 
in her official capacity as the Director 
of the Alaska Division of Elections; 
and the ALASKA DIVISION OF 
ELECTIONS, 
 
 Petitioners, 
 
v. 
 
ARCTIC VILLAGE COUNCIL, 
LEAGUE OF WOMEN VOTERS OF 
ALASKA, ELIZABETH L. JONES, 
and BARBARA CLARK, 
 
 Respondents. 
 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

 
 
 
 
 
 
Supreme Court No.:  S-_______ 

Trial Court Case No.: 3AN-20-07858 CI 
 

WRITTEN STATEMENT OF FACTS IN SUPPORT OF EMERGENCY 
MOTION FOR EXPEDITED ACTION 

 
 The petitioners, the State of Alaska, Division of Elections, Kevin Meyer, and 

Gail Fenumiai (“the State”) provide the following statement of facts in support of this 

emergency motion: 

 1. Alaska Statute 15.20.081(d), the “statutory witness requirement,” requires 

that a voter who is voting an absentee ballot by mail must sign the voter’s certificate on 

the absentee ballot envelope in the presence of a designated official or in the presence of 

an individual who is 18 years of age or older, “who shall sign as a witness and attest to 

the date on which the voter signed the certificate in the individual’s presence, and, in 

addition, the voter shall certify, as prescribed in AS 09.63.020, under penalty of perjury, 
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that the statements in the voter’s certification are true.” 

2. In May 2020, the State began ordering absentee ballot envelopes, which 

include instructions on how to comply with the statutory witness requirement for 

absentee by-mail ballots. 

3. In August 2020, during the ongoing COVID-19 pandemic, the State 

conducted primary elections with the witness requirement in place. 

4. On September 8, 2020, Respondents filed their complaint in case number 

3AN-20-07858 CI. They alleged the witness requirement was unconstitutional as 

applied, and requested an order directing the State to “preliminarily and permanently” 

suspend the witness requirement and modify election materials, including absentee by-

mail ballots, “during the COVID-19 pandemic.” 

 5. On September 8, 2020, Respondents filed a motion for preliminary 

injunction to enjoin the State’s enforcement of the witness requirement. 

6. On September 19, 2020, the State began mailing absentee ballots to 

military and oversees voters, in accordance with federal law. 

7.  On September 21, 2020, the State filed its opposition to the motion for 

preliminary injunction and moved to dismiss the case based on the doctrine of laches. In 

accompanying documents, the State also notified respondents that it planned to mail 

absentee ballots to voters in Alaska beginning as early as September 28, 2020. This 

decision was consistent with AS 15.20.081(c), which requires that after receipt of an 

absentee ballot application, “the absentee ballot and other absentee voting material shall 
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be sent as soon as they are ready for distribution.” 

8. On September 28, 2020, Respondents filed a motion for a temporary 

restraining order to prevent the State from mailing absentee ballots, then planned to 

begin on or after October 2, 2020. 

9. On September 30, 2020, the superior court issued an order denying 

Respondents’ motion for temporary restraining order. The superior court also indicated 

it would not order any modification to the absentee ballots. 

10. On October 1, 2020, the superior court heard oral argument on 

Respondents’ motion for preliminary injunction and the State’s motion to dismiss. 

11. On October 5, 2020, the superior court issued a written decision, granting 

Respondents motion for preliminary injunction, but declining to give the order 

immediate effect to allow the parties time to provide further briefing and argument on 

how the Division should implement the injunction. The court gave the parties until 4:30 

p.m. on October 6, 2020 to submit a stipulation detailing how the court’s order would be 

implemented or—if they could not agree—separate proposed orders. By delaying the 

effective date of the order, the superior court also contemplated that the Division might 

seek review from this Court, recognizing that “if Defendants seek review from the 

Alaska Supreme Court, they may wish to request a stay of this order—by delaying entry 

of the preliminary injunction order, the court may avoid confusion that would result 

from issuing an order eliminating the Witness Requirement, then staying it while the 

matter is before the Alaska Supreme Court.”  
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12. On October 6, at 11:49 p.m, counsel for the State contacted counsel for 

Respondents and informed them of the State’s intent to file a petition for review and this 

emergency motion for expedited decision, proposing that Respondent’s file their 

opposition by close of business on Wednesday, October 7. 

13. She responded proposing that they file their response on Friday, October 9 

by noon, with argument on Monday, if the court wishes. 

14. If the witness requirement is suspended, the Division will need time to 

provide voter education and outreach. Tens of thousands of absentee ballots have 

already been sent out and the Division will have to engage in a variety of publicity 

measures to inform voters if the witness requirement is suspended.  

15. Ballots must be voted and postmarked on or before election day, 

November 3, 2020. 

16. The United States Postal Service recommends voters mail their ballots at 

least one week in advance of the State’s deadline. This calculates to October 27, 2020. 

This date does not account for the geographic realities in Alaska, nor does it take into 

account the real potential for mail delays in the weeks leading up to the election. 

17. In order to be counted, all domestic absentee by-mail ballots must be 

received by the Division by November 13, 2020, overseas ballots by November 18. 

18. Given the risk of confusion to voters about potential changes to absentee 

ballot requirements involving changes to the witness requirement, the fact that voting is 

already underway, and the need for the Division to fulfill its mission and ensure 
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accuracy and fairness in the election, the Division will need as much time as possible to 

educate voters about changes to the absentee voting process if this Court affirms the 

superior court’s decision. 

19. The Division therefore requests an order from this Court no later than 

Monday, October 12. This will provide the Division with much-needed to time to 

conduct education and outreach efforts as contemplated by the superior court’s ruling. 

DATED October 6, 2020. 
 

CLYDE “ED” SNIFFEN, JR. 
ACTING ATTORNEY GENERAL 
 
 
By: /s/ Margaret Paton Walsh 

Margaret Paton Walsh 
Chief Assistant Attorney General 
Alaska Bar No. 0411074 
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IN THE SUPREME COURT OF THE STATE OF ALASKA 
 

KEVIN MEYER, in his official 
capacity as the Lieutenant Governor of 
the State of Alaska; GAIL FENUMIAI, 
in her official capacity as the Director 
of the Alaska Division of Elections; 
and the ALASKA DIVISION OF 
ELECTIONS, 
 
 Petitioners, 
 
v. 
 
ARCTIC VILLAGE COUNCIL, 
LEAGUE OF WOMEN VOTERS OF 
ALASKA, ELIZABETH L. JONES, 
and BARBARA CLARK, 
 
 Respondents. 
 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

 
 
 
 
 
 
Supreme Court No.:  S-_______ 

Trial Court Case No.:  3AN-20-07858 CI 
 

ORDER 
(EMERGENCY MOTION) 

 
 Upon consideration of the emergency motion filed by Petitioners, State of 

Alaska, Division of Elections, Kevin Meyer, and Gail Fenumiai, and any opposition to 

it, we find that the upcoming election and the necessity of providing any public 

notification well in advance provide good cause to expedite action on the petition for 

review. Accordingly, the emergency motion is GRANTED and we will issue our 

decision on or before close of business Monday, October 12, 2020. 

 Respondents may have until 4:30 p.m. Wednesday, October 7, 2020 to file any 

opposition to the petition. 

________________________________ 
Supreme Court for the State of Alaska 
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IN THE SUPREME COURT OF THE STATE OF ALASKA 
 

KEVIN MEYER, in his official 
capacity as the Lieutenant Governor of 
the State of Alaska; GAIL FENUMIAI, 
in her official capacity as the Director 
of the Alaska Division of Elections; 
and the ALASKA DIVISION OF 
ELECTIONS, 
 
 Petitioners, 
 
v. 
 
ARCTIC VILLAGE COUNCIL, 
LEAGUE OF WOMEN VOTERS OF 
ALASKA, ELIZABETH L. JONES, 
and BARBARA CLARK, 
 
 Respondents. 
 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

 
 
 
 
 
 
Supreme Court No.:  S-_______ 

Trial Court Case No.:  3AN-20-07858 CI 
 

MOTION TO ACCEPT OVER LENGTH PETITION FOR REVIEW 
 
 The petitioners, State of Alaska, Division of Elections, Kevin Meyer, and Gail 

Fenumiai, request that the Court accept the attached overlength petition for review 

under Alaska Rule of Appellate Procedure 503(a). This request is justified by the 

significance of the issue before the Court, the proximity of the 2020 general election, 

and the State’s responsibility to inform the Court of the legal and practical ramifications 

of the superior court’s preliminary injunction as soon as possible. Given the timeframe 

of this case, the State of Alaska will not have the opportunity to provide an additional 

round of appellate briefing, unlike in many petition cases. The State therefore needs to 

assure the Court is fully apprised of the issues now.  
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 While Appellate Rule 403(b)(2) limits petitions for review to 15 pages, the 

State’s petition is 28 pages. Normally, counsel for the State would devote further time 

and resources to conforming the petition to the page limit. But because the superior 

court issued the preliminary injunction on October 5, 2020 and the State—and its 

voters—have an interest in immediate review by this Court, counsel for the State was 

unable to do so.  

 Petitioners request the Court grant this motion and accept the overlength petition 

for review as filed. 

DATED October 6, 2020. 
 

CLYDE “ED” SNIFFEN, JR. 
ACTING ATTORNEY GENERAL 
 
 
By: /s/ Laura Fox 

Laura Fox 
Assistant Attorney General 
Alaska Bar No. 0905015 
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IN THE SUPREME COURT OF THE STATE OF ALASKA 
 

KEVIN MEYER, in his official 
capacity as the Lieutenant Governor of 
the State of Alaska; GAIL FENUMIAI, 
in her official capacity as the Director 
of the Alaska Division of Elections; 
and the ALASKA DIVISION OF 
ELECTIONS, 
 
 Petitioners, 
 
v. 
 
ARCTIC VILLAGE COUNCIL, 
LEAGUE OF WOMEN VOTERS OF 
ALASKA, ELIZABETH L. JONES, 
and BARBARA CLARK, 
 
 Respondents. 
 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

 
 
 
 
 
 
Supreme Court No.:  S-_______ 

Trial Court Case No.:  3AN-20-07858 CI 
 

ORDER 
(MOTION TO ACCEPT OVERLENGTH PETITION) 

 
 Upon consideration of the motion to accept the overlength petition filed by 

Petitioners, State of Alaska, Division of Elections, Kevin Meyer, and Gail Fenumiai, the 

motion is GRANTED and we accept the petition for filing. 

 

_________________________________ 
Supreme Court for the State of Alaska 
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IN THE SUPREME COURT FOR THE STATE OF ALASKA 
 
KEVIN MEYER, in his official capacity as 
the Lieutenant Governor of the State of 
Alaska; GAIL FENUMIAI, in her official 
capacity as the Director of the Alaska 
Division of Elections; and ALASKA 
DIVISION OF ELECTIONS, 
 

Petitioners, 
 

v. 
 
ARCTIC VILLAGE COUNCIL, LEAGUE 
OF WOMEN VOTERS OF ALASKA, 
ELIZABETH L. JONES, and BARBARA 
CLARK, 
 

Respondent. 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

 Supreme Court No. S- _________ 
  

Trial Court Case No. 3AN-20-07858 CI 
 

PETITION FOR REVIEW 
 

INTRODUCTION 

The primary election has come and gone, the Division of Elections has begun 

mailing an unprecedented volume of absentee ballots to voters, and some voters have 

already begun to vote. The superior court has now granted an injunction that changes 

election rules midstream, suspending a longstanding absentee voting law—the 

requirement of a single adult witness signature—mere weeks before the general election. 

But the plaintiffs sued too late to justify this disruptive remedy, which at this point will 

lead at best to confusion and at worst to disenfranchisement of some voters and 

heightened distrust of the election itself. The witness requirement is a reasonable, 

standard security measure that can be safely satisfied in the context of this pandemic. 
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Indeed, the individual plaintiffs successfully voted in the primary, and their evidence 

identifies no voter who will not vote if this longstanding statute stands. The Court should 

grant the petition for review and reverse the preliminary injunction. 

BACKGROUND 

I. Voting procedures 

Alaskan voters have many possible ways to vote, including absentee, early, special 

needs, and in person.1 No excuse is required to vote absentee in Alaska.2 Voters who 

wish to vote absentee, other than absentee-in-person (that is, in front of an Absentee 

Voting Official),3 must apply in advance for a ballot.4 They can submit their application 

online, by email, by fax or by mail. They can choose between by-mail or electronic 

delivery. The Division of Elections sends by-mail absentee ballots to overseas and 

military voters 45 days before the election as required by federal law,5 and to other voters 

starting approximately 25 days before the election. By statute, all absentee ballots 

submitted to the Division must be witnessed by an adult.6 

                                              
1  See AS 15.20.064 (early voting); AS 15.20.072 (special needs voting); 
AS 15.20.081 (absentee voting); AS 15.15 (in-person voting).  
2  AS 15.20.081(a). 
3  AS 15.20.061.  
4  AS 15.20.081. 
5  52 U.S.C. § 20302. See also AS 15.20.081(k).  
6  AS 15.20.081(d); AS 15.20.066(b). 
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Voters who choose to receive their ballot by mail are sent a ballot, a secrecy 

sleeve, a return envelope, and an instruction sheet.7 The return envelopes are non-

standard and must be ordered at least six weeks in advance. [Appx. A at ¶7] The back of 

the envelope instructs “Your signature MUST be witnessed” and contains a space for a 

witness to sign and date the envelope and provide the location of witnessing. [Appx. B] 

The envelope warns that “False statements by the voter or by the attesting witness on the 

certificate are punishable by law.” [Appx. B] It contains a perforated flap that reminds 

voters of various required steps, including witnessing. [Appx. B] 

Voters may vote and return their absentee ballots as soon as they wish, up to 

election day. Absentee ballots will be counted if the Division receives them by mail up to 

ten days after the election,8 but only if they were voted on or before election day: that is, 

if they are postmarked on or before election day,9 or, if the postmark is absent or 

illegible, if the witness signature is dated on or before election day.10  

Alaskans who are unable to vote in person due to age, illness, or disability may 

also take advantage of special-needs voting. This is done by having a personal 

representative bring them a ballot picked up from a polling place, early voting location, 

or Absentee Voting Official.11 The personal representative witnesses the voter’s vote and 

                                              
7  AS 15.20.030. 
8  General election ballots mailed overseas will be accepted up to fifteen days after 
the election. AS 15.20.081(h). 
9  AS 15.20.081(e). 
10  See 6 AAC 25.560; AS 15.20.081(e).  
11  AS 15.20.072. 
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returns the ballot for the voter.12 No advance application is required for special needs 

voting.13 

Beginning seven days before the election, the Absentee Ballot Review Board 

convenes to review received absentee ballot envelopes for compliance.14 They typically 

first check for a voter signature and identifier; if these are lacking, they reject the ballot. 

They next check for a witness signature; if there is none, they reject it for lack of a 

witness, without checking other things like the voter’s registration status or date, whether 

the voter’s identifier matches, whether the voter already voted by another method, 

whether the envelope is actually empty, and so forth.15 This method of counting may 

therefore inflate the number of ballots rejected for lack of a witness signature as opposed 

to other reasons—that is, a ballot rejected for lack of a witness signature would not 

necessarily have been counted had it been witnessed. [Appx. C at ¶3] Voters whose 

absentee ballots are rejected are later notified of the reason for the rejection.16  

                                              
12  Id. 
13  Id. 
14  See AS 15.20.190 (describing the make-up and duties of the review board); 
AS 15.20.201 (time of district absentee ballot counting review); AS 15.20.203 
(describing procedure for absentee ballot counting review). 
15 See AS 15.20.203(a), (b). 
16  AS 15.20.203(h), (i). 
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II. The 2020 election cycle 

The state and federal governments issued emergency declarations about the 

COVID-19 pandemic in March.17 The Division began preparing for a massive increase in 

by-mail absentee voting in May, including printing hundreds of thousands of absentee 

ballot envelopes. [Appx. A at ¶14] By early June, the Division had ordered more than 

seven times as many absentee ballot envelopes than it had used in 2016 or 2018. 

[Appx. A at ¶14 & Exh. C] 

The 2020 primary election occurred on August 18. The Division went to great 

lengths to protect voters and election workers from COVID-19 exposure, including 

having masks, gloves and hand sanitizer at every polling place; arranging booths, tables, 

and waiting areas to maintain social distancing; and conducting distance-delivery training 

of poll workers. [Appx. A at ¶3] The REAA election is today.18 

In the primary, 456 absentee ballots (1.05% of those returned) were rejected due to 

lack of a witness signature—the lowest rate of rejection for that reason in the last five 

statewide elections and less than half the rate in the last two primary elections. [Appx. A 

at ¶10] Every voter whose ballot was rejected for lack of a witness signature in the 

primary has been notified of the deficiency. [Appx. A at ¶11] 

                                              
17  The federal declaration, issued March 13, 2020, can be found here: 
https://www.whitehouse.gov/presidential-actions/proclamation-declaring-national-
emergency-concerning-novel-coronavirus-disease-covid-19-outbreak/. The state 
Declaration, issued March 11, 2020, can be found here: https://gov.alaska.gov/wp-
content/uploads/sites/2/COVID-19-Disaster-Packet.pdf.  
18  Alaska Division of Elections website, “Election Dates and Hours,” 
https://www.elections.alaska.gov/Core/electiondatesandhours.php. 



6 

The Division began sending mail-in absentee ballots to military and overseas 

voters on September 19 as required by federal law. [Appx. A at ¶15] The Division began 

sending in-state and domestic absentee ballots this week. [See Appx. E at ¶3] The 

deadline to apply for a by-mail absentee ballot is October 24.19 

III. This lawsuit 

The plaintiffs sent the Division a letter describing their concerns about the 

absentee ballot witness requirement on August 31. [Appx. F] The Lieutenant Governor 

responded promptly on September 4. [Appx. G] The plaintiffs filed their complaint, with 

a motion for preliminary injunction, on September 8. [Appx. H, I] The Division opposed 

and cross-moved to dismiss on laches grounds. [Appx. J]  

On September 28, the plaintiffs requested a temporary restraining order to stop the 

Division from beginning to mail absentee ballots to voters without first modifying the 

materials to eliminate the witness requirement. [Appx. K] Opposing that motion, the 

Division explained that it is statutorily required to send absentee ballots and other 

absentee voting materials “as soon as they are ready for distribution,” and noted the 

importance of providing voters sufficient time to receive and return their ballots.20  The 

superior court denied the TRO, recognizing that “as a practical matter, it would not be 

reasonable to require the Division of Elections to modify absentee ballot packets even if 

the court granted the Plaintiffs’ Motion for Preliminary Injunction.” [Appx. L at 3] 

                                              
19  Alaska Division of Elections website, “Election Dates and Hours,” 
https://www.elections.alaska.gov/Core/electiondatesandhours.php. 
20  AS 15.20.081(c). 
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The court held oral argument on the preliminary injunction and cross-motion to 

dismiss on October 1. On October 5, the court issued a written order rejecting the 

Division’s laches defense and granting the plaintiffs’ motion for a preliminary injunction, 

concluding that the plaintiffs showed a “clear likelihood of success on the merits of their 

claim that the Witness Requirement impermissibly burdens Alaskans’ right to vote.” 

[Appx. M at 13-14] The court’s order did not include the parameters of the injunctive 

relief, instead instructing the parties to “submit a stipulated order detailing how the 

court’s order shall be implemented by the Division,” or, failing agreement, to submit 

separate proposed orders by 4:30 p.m. on October 6. [Appx. M at 14] 

ARGUMENT 

I. The Court should grant the petition for review. 

This Court’s discretionary review is warranted under at least two sections of 

Appellate Rule 402(b). Under (b)(1), postponement of review will result in injustice 

because after the election it will be too late for the Division to obtain meaningful review 

of the superior court’s order. And under (b)(2), the superior court’s decision involves 

important questions of law on which there is substantial ground for difference of opinion, 

and immediate review will advance important public interests. 

II. The Court should reverse the preliminary injunction. 

Although the Court “review[s] the issuance of preliminary injunctions for abuse of 

discretion,” it “review[s] de novo the superior court’s legal determinations in issuing the 

preliminary injunction,” and applies its “independent judgment to constitutional law 
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issues.”21 The Court should reverse the preliminary injunction because the superior court 

was wrong on the law and because, in these mid-election circumstances, the injunction is 

“the result of improvident exercise of judicial discretion.”22 The superior court accepted 

the plaintiffs’ speculation rather than requiring actual supporting evidence—which is 

necessary to support the extraordinary remedy of a preliminary injunction—and gave 

short shrift to the Division’s concerns about last-minute suspension of election laws. 

A. The plaintiffs had to show a clear probability of success on the merits 
to justify a preliminary injunction. 

A “[p]laintiff may obtain a preliminary injunction by meeting either the balance of 

hardships or the probable success on the merits standard.”23 But the lower “balance of 

hardships” standard applies only if the defendant can be “adequately protected”—that is, 

“only where the injury which will result from . . . the preliminary injunction can be 

indemnified by a bond or where it is relatively slight in comparison to the injury which 

the person seeking the injunction will suffer if the injunction is not granted.”24 The Court 

must “[a]ssume the defendant ultimately will prevail when assessing the harm to the 

defendant from the injunction.”25 If the defendant cannot be adequately protected, the 

                                              
21  Alsworth v. Seybert, 323 P.3d 47, 54 (Alaska 2014). 
22  See id. at n.11 (quoting State v. Kluti Kaah Native Vill. of Copper Ctr., 831 P.2d 
1270, 1272 n.4 (Alaska 1992)). 
23  Alsworth v. Seybert, 323 P.3d 47, 54 (Alaska 2014). 
24  State v. Kluti Kaah Native Vill. of Cooper Center, 831 P.2d 1270, 1273 (Alaska 
1992) (quoting State v. United Cook Inlet Drift Ass’n, 815 P.2d 378, 378-79 (Alaska 
1991)). 
25  Alsworth, 323 P.3d at 54.  
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plaintiff must make a “clear showing of probable success on the merits.”26  

The superior court correctly concluded that the higher showing is required here. 

[Appx. M at 11] In the elections context, there is “simply no way for the state’s interests 

to be adequately protected” where a preliminary injunction will “prevent the state from 

administering an election pursuant to its own election laws.”27 And while the monetary 

cost of voter outreach to explain this last-minute change in the law could be indemnified 

by a bond, the practical harm of requiring the Division’s limited staff to perform yet 

another task in the middle of an extraordinarily difficult election cycle cannot be 

indemnified, nor can the harms of voter confusion and decreased confidence in the 

election. Under these circumstances, even assuming the plaintiffs face irreparable harm—

which their evidence failed to establish—an injunction is at best “a zero-sum event, 

where one party will invariably see unmitigated harm to its interests.”28 Thus, the 

plaintiffs had to make a clear showing of probable success on the merits.  

B. The plaintiffs are not clearly likely to succeed on the merits because 
they sued too late and their claims are barred by laches. 

The plaintiffs are unlikely to succeed because they sued too late. They have been 

taking pandemic precautions since March, yet waited until September to sue. In the 

                                              
26  State, Div. of Elections v. Metcalfe, 110 P.3d 976, 978 (Alaska 2005) (quoting Kluti 
Kaah Native Vill., 831 P.2d at 1272). 
27  Metcalfe, 110 P.3d at 978-79. Similarly, the Ninth Circuit has recognized that 
“election cases are different from ordinary injunction cases” because “[i]nterference with 
impending elections is extraordinary.” Southwest Voter Registration Educ. Project v. 
Shelley, 344 F.3d 914, 919 (9th Cir. 2003). 
28  Id. 
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meantime, the Division conducted a primary election (in which the plaintiffs successfully 

participated) and prepared an unprecedented volume of absentee ballot materials for the 

general election on which the witness requirement is clearly printed.  

Laches is a complete defense when a party delays unreasonably in seeking relief 

and the delay results in prejudice to the defendant.29 “The essence of laches is not merely 

the lapse of time, but also a lack of diligence in seeking a remedy, or acquiescence in the 

alleged wrong and prejudice to the defendant.”30 In time-sensitive situations like this one, 

delay of even a few months can warrant application of laches.31 

The plaintiffs were aware of the pandemic and the witness requirement months 

ago. The state and federal governments issued emergency declarations in March.32 

Plaintiff Elizabeth Jones reports beginning her efforts to avoid contact with others in late 

February, and plaintiff Barbara Clark in March. [Appx. N at ¶6; Appx. O at ¶5] Plaintiff 

Arctic Village began imposing restrictions as early as March 13, and had its first 

lockdown on May 16. [Appx. P at ¶¶6, 8] The superior court concluded that it was not 

unreasonable for the plaintiffs to wait until September to sue given the unpredictability of 

the pandemic, but affiliates of plaintiff the League of Women Voters of Alaska filed 

                                              
29  Kollander v. Kollander, 322 P.3d 897, 903 (Alaska 2014). 
30  Id at 903. 
31  See City & Borough of Juneau v. Breck, 706 P.2d 313, 315, 317 (Alaska 1985). 
32  The federal declaration, issued March 13, 2020, can be found here: 
https://www.whitehouse.gov/presidential-actions/proclamation-declaring-national-
emergency-concerning-novel-coronavirus-disease-covid-19-outbreak/. The state 
Declaration, issued March 11, 2020, can be found here: https://gov.alaska.gov/wp-
content/uploads/sites/2/COVID-19-Disaster-Packet.pdf.  
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similar lawsuits in other states in the spring and summer,33 as did other plaintiffs.34 

Although Alaska’s infection numbers were initially lower than those of other states, the 

plaintiffs acknowledged they began to “grow exponentially” in June. [Appx. Q at 9] 

Despite their awareness and the lawsuits in other states, the plaintiffs let months—

and an entire primary election—come and go without filing suit. This unreasonable delay 

resulted in prejudice to the Division because it is too late to modify election materials to 

remove the witness requirement and effectively educate the public about a change in the 

law. Absentee ballot return envelopes, which instruct voters on the witness requirement, 

must be ordered at least six weeks in advance—even if the Division had ordered new 

                                              
33  See Appx. H at ¶13 (alleging that plaintiff League of Women Voters of Alaska is 
an affiliate of the national League of Women Voters); see, e.g., Democratic Nat’l 
Committee v. Bostelmann, — F.Supp.3d —, 2020 WL 1638374 at *1 (W.D.Wis. 2020) 
(listing League of Women Voters of Wisconsin as a plaintiff, dated April 2, 2020, and 
noting three consolidated cases “all filed in the last two weeks”); League of Women 
Voters of Virginia v. Virginia Bd. of Elections, — F.Supp.3d —, 2020 WL 4927524 at *3 
(W.D. Va. 2020) (reciting that the League of Women Voters of Virginia sued on April 
17); League of Women Voters of Minnesota, “LWVMN Challenges Absentee Ballot 
Signature Witness Requirement” (May 19, 2020), https://www.lwvmn.org/league-
news/2020/5/19/lwvmn-challenges-absentee-ballot-signature-witness-requirement. 
34  See Thomas v. Andino, — F.Supp.3d —, 2020 WL 2617329 at *8 (D.S.C. 2020) 
(reciting “[o]n April 22, 2020, Thomas Plaintiffs filed their Complaint for Injunctive and 
Declaratory Relief”); People First of Alabama v. Merrill, — F.Supp.3d —, 2020 WL 
3207824 at *1 (N.D.Al. 2020) (reciting “the plaintiffs filed this lawsuit on May 1”); 
NAACP of Minnesota v. Simon, Minnesota State Court, Second District, County of 
Ramsey, Case No. 62-CV-20-3625. A copy of the complaint dated June 4 is available 
online at https://www.aclu.org/legal-document/complaint-naacp-minnesota-dakotas-area-
state-conference-v-simon; Chambers v. North Carolina, North Carolina Superior Court, 
Wake County, Case No. 20 CVS 500124. A copy of the complaint dated July 10 is 
available online at https://www.aclu.org/legal-document/complaint-chambers-v-state-nc. 
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envelopes the day plaintiffs sued, they would still not have been able to send the ballots 

to all absentee voters sufficiently in advance of the election. [Appx. A at ¶7]  

The superior court focused on the prejudice to the Division of having to conduct 

last-minute voter outreach about a change in the law—pointing out that it was not 

ordering the Division to reprint ballot envelopes—but ignored the more important and 

concerning prejudice to voters and the election system. [Appx. M at 6-7] Voters are not 

expecting a change in the law mid-cycle, particularly after just completing a primary. 

Voters whose primary ballots were rejected for lack of a witness have already been 

informed. [Appx. A at ¶11] Absentee voting materials clearly state the witness 

requirement. [Appx. B] Thousands of absentee ballots have already gone out for the 

general election, and more will go out soon. [Appx. A at ¶15] Voters may begin voting 

them and returning them immediately.  

Inconsistent and changing instructions create a serious risk of voter confusion and 

attendant problems. As the U.S. Supreme Court recognized in Purcell v. Gonzalez, 

“[c]ourt orders affecting elections . . . can themselves result in voter confusion and 

consequent incentive to remain away from the polls. As an election draws closer, that risk 

will increase.”35 The superior court’s order changes fundamental voting rules and 

requires the Division to now quickly try to educate the public in contradiction of both 

explicit statutory language and the Division’s own printed materials that clearly require a 

witness signature. This will at best be confusing and at worst undermine the Division’s 

                                              
35  549 U.S. 1, 4 (2006). 
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credibility. Some voters will not understand and believe that witnessing is still required, 

creating inconsistencies among voters. Others may get a garbled message, and will think 

they do not need to fill out the envelope cover sheet at all, resulting in their 

disenfranchisement. Even voters who understand the change risk being disenfranchised 

because the ballot envelopes ask the witness to date the vote, not the voter. [Appx. B] The 

date of the witnessing is critical, because in every election, some ballots arrive after 

election day without a legible postmark and yet may still be deemed timely and counted 

based on the witness signature date.36 [Appx. C at ¶4] Without the witness requirement, 

many envelopes will not get dated, and if the postal service fails to legibly postmark the 

envelope, those voters will be disenfranchised. 

What’s more, the eleventh-hour court elimination of a statutory fraud-prevention 

measure may tarnish the election’s validity in the eyes of the public and even cause some 

voters to doubt the legitimacy of the result. Public confidence in Alaska’s elections is 

built, in part, on the ground rules the legislature has set, the expectations voters have 

developed over time, and the fairness and security of the elections framework. The media 

has been reporting a widespread climate of suspicion across the nation regarding the 

security of by-mail absentee voting in this election.37 If Alaska’s witness requirement is 

                                              
36  6 AAC 25.560. 
37  See e.g. CNN.com, “Trump’s false claims on mail-in voting do more to harm 
elections than threat of fraud, experts say,” Bob Ortega and Scott Bronstein (September 
3, 2020) https://www.cnn.com/2020/09/03/politics/election-threat-trump-mail-in-voting-
claims-invs/index.html; Foxnews.com, “Dems ‘ignoring’ mail-in ballot voter fraud, 
‘burying their head in the sand’: Katie Pavlich,” Caleb Parke (September 3, 2020) 
https://www.foxnews.com/politics/mail-in-voting-dems-katie-pavlich; USAtoday.com, 
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suspended at the last minute for what is already a highly fraught election, voters may 

perceive the election system as weak, malleable, or unreliable.  The superior court’s order 

does not reinstate previous well-known rules or simply require additional voter 

education—it suspends a longstanding voting mandate the legislature selected as one 

thread in the fabric of the absentee voting process. While some voters may be attuned to 

the developments of this case and may appreciate the reasons underlying the court’s 

decision, others will understand nothing other than that the rules suddenly changed right 

before the general election. This type of late-stage change, after a successful primary 

election, may needlessly foster voter distrust in our election system. 

On top of all of this, placing new administrative burdens on the Division during 

this critical pre-election period does not serve the public interest in a safe, smoothly run 

election, especially given the existing difficulty of conducting elections during the 

pandemic. The Division has limited staff that is already maxed out administering and 

certifying the REAA election and preparing for the general election, including by 

implementing new infection-control measures and processing more absentee ballot 

applications and materials than ever before. [Appx. A at ¶3, 14 & Exh. C]  

 A delay of even a few months can trigger laches where the plaintiff was aware of 

an issue but stood by while the defendant moved forward. In City and Borough of Juneau 

                                              
“Trump suggests that North Carolina voters should test mail-in system by trying to vote 
twice,” Jeanine Santucci (September 2, 2020) 
https://www.usatoday.com/story/news/politics/elections/2020/09/02/trump-suggests-
north-carolina-residents-try-vote-twice-test/5699548002/.  
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v. Breck, the plaintiff voiced objections to a city construction project, but waited to sue 

until four months after the city had signed a contract and construction had begun.38 The 

superior court granted a preliminary injunction, but this Court reversed on laches 

grounds.39 The plaintiff should have realized when the contract was signed that the city’s 

decision was irreversible, and the delay caused significant prejudice since the city had 

already invested substantial funds and construction was partially complete.40 The Court 

also took into consideration the prejudice to the city’s taxpayers.41 This Court should 

similarly take into account the prejudice to the Division and the public from a last-minute 

change in a long-established, familiar absentee voting process.  

If the plaintiffs had sued in May or June, the Court could have ordered relief in 

time for the Division to obtain ballot envelopes that did not explicitly require a witness 

signature, train its employees, and pursue a meaningful educational campaign so that 

voters understood what was required and why the rules had been changed. These steps—

which would have helped minimize voter confusion and safeguard public confidence in 

the election— are no longer possible. The plaintiffs are thus unlikely to succeed on the 

merits because their claims are barred by laches. 

                                              
38  706 P.2d 313, 314-15 (Alaska 1985). 
39  Id. at 314. 
40  Id. at 315-316. 
41  Id. at 316. 
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C. The plaintiffs are not clearly likely to succeed on the merits because the 
witness requirement is constitutional. 

The “government must play an active role in structuring elections” which “will 

invariably impose some burden upon individual voters,” so the State “must be granted 

some leeway” in running elections.42 The Court has adopted the U.S. Supreme Court's 

“flexible standard” for examining election laws, which “involves a careful balancing” of 

interests.43 Under this Court’s formulation of the test, it must (1) “determine whether the 

claimant has in fact asserted a constitutionally protected right,” (2) “assess ‘the character 

and magnitude of the asserted injury to the rights,”’ (3) “weigh ‘the precise interests put 

forward by the State as justifications for the burden imposed by its rule,’” and (4) “judge 

the fit between the challenged legislation and the state’s interests in order to determine 

‘the extent to which those interests make it necessary to burden the plaintiff’s rights.’”44  

The plaintiffs claim that what would otherwise be a reasonable election law has 

become unreasonably burdensome in the context of the pandemic. But their evidence 

does not support this claim—on the contrary, it shows that even vulnerable voters could 

safely vote in the primary. They have not identified even one voter who has said that she 

or he will not vote in the general election if the requirement remains in place. It was an 

abuse of discretion for the superior court to enjoin enforcement of an election security 

                                              
42  Green Party of Alaska, 118 P.3d at 1059-60. 
43  Id. 
44  Id. at 1061. 
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measure less than a month before the election and after voting has begun, without any 

substantive evidence supporting the plaintiffs’ claims of harm. 

1. The witness requirement imposes a minimal burden. 

The burden of having an absentee ballot witnessed is no different than the burden 

of any other day-to-day life activity during the pandemic—it is less convenient and 

requires protective measures, but it can still be done safely.  

The basic public health recommendations for infection prevention—handwashing, 

mask wearing, and maintaining six feet of distance from others—have been consistent 

and largely unchanged for months.45 Even for high-risk people, such as older adults and 

those with medical conditions, the CDC does not recommend avoiding all contact with 

anyone for any length of time even at a distance—rather, it says “limit your interactions 

with other people as much as possible,” and “take precautions to prevent getting COVID-

19 when you do interact with others.”46  

An absentee voter may now need to take precautions, but can still vote safely. A 

voter can mark a ballot and sign the envelope without coming into close or extended 

contact with another person or touching a shared surface without prompt handwashing. A 

                                              
45  Centers for Disease Control and Prevention, Coronavirus Disease 2019 (COVID-
19), “Prevent getting sick,” https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-
sick/index.html.  
46  Centers for Disease Control and Prevention, Coronavirus Disease 2019 (COVID-
19), “People with certain medical conditions,” https://www.cdc.gov/coronavirus/2019-
ncov/need-extra-precautions/people-with-medical-conditions.html; Centers for Disease 
Control and Prevention, Coronavirus Disease 2019 (COVID-19), “Older adults,” 
https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/older-adults.html.  
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voter may sign inside a car or home, while a witness looks on from outside a closed 

window. Or a voter may sign outdoors while a witness looks on from six, ten, or twenty 

feet away. A voter and witness need not approach each other to exchange the envelope—

they may pass it through a window or mail slot, or leave it on the ground and retreat 

inside or to a safe distance. They may wear masks, sanitize their hands immediately 

before and after, and accomplish the entire process in under a minute. A voter may ask a 

physician, gas station attendant, VPSO, grocery clerk, mechanic, visiting nurse, or family 

member to witness. The individual plaintiffs themselves describe coming into 

appropriately distanced, masked contact, often outdoors, with other people while doing 

important errands.47 [Appx. N at ¶7; Appx. O at ¶¶5-7] Any of these people could witness 

an absentee ballot while following health guidance. [Appx. N at ¶7; Appx. O at ¶5]   

Indeed, the August primary election demonstrates this. Both individual plaintiffs 

voted. [Appx. N at ¶5; Appx. O at ¶4] Arctic Village allowed its lockdown enforcement 

patrollers to offer door-to-door absentee-in-person voting, which it is free to do again for 

the general election. [Appx. R at ¶4]48 And the percentage of absentee ballots not counted 

for lack of a witness signature in the primary was less than at any prior election in the 

                                              
47  The superior court’s order referred to the individual plaintiffs as being 
“immunocompromised” and “at a higher risk of contracting COVID-19,” but that finding 
is not supported by either of their affidavits. [Appx. M at 9; Appx. N, O] 
48  Arctic Village’s affiant, Tiffany Yatlin, alleges that that the post office is the only 
location at which residents may get a document notarized and that it is closed to the 
public, but the affidavit itself was witnessed by the postmaster on September 3, tending to 
suggest that notarization continues to be available by appointment. Ms. Yatlin also states 
that community members are distributing mail to residents; presumably these individuals 
could witness absentee ballots while doing so. See Appx. P at ¶10. 
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past four years. [Appx. A at ¶10 & Exh. C] There is thus no evidence in the record to 

show that the witness requirement is overly burdensome in the context of the pandemic.49   

2. The witness requirement is justified by state interests. 

The Division’s mission is to ensure public confidence in the electoral process by 

administering elections with the highest level of professional standards, integrity, 

security, accuracy and fairness.50 The witness requirement serves two compelling state 

interests: deterring voter fraud and instilling public confidence in the results. In the 

current context, maintaining this longstanding rule serves additional compelling state 

interests: preventing voter confusion and distrust. 

Fraud related to absentee ballots is rare, but not unheard of.51 In March of this 

year, an Alaska legislator and two associates were indicted on multiple counts of voter 

fraud after the Division detected irregularities in absentee ballot applications.52 [Appx. S 

                                              
49  Cf. Crawford v. Marion County Election Bd., 553 U.S. 181, 199-200 (2008) 
(holding that alleged burdens on voting that were not supported by record evidence were 
insufficient to outweigh state’s interest in Anderson-Burdick analysis).  
50  Alaska Division of Elections, https://elections.alaska.gov/. 
51  The superior court said that “According to the Heritage Foundation, voter fraud in 
Alaska is exceedingly rare,” citing to the plaintiffs’ motion. [Appx. M at 12] But the 
database cited in the plaintiffs’ motion is entitled “A Sampling of Recent Election Fraud 
Cases from Across the United States” and it “presents a sampling of recent proven 
instances of election fraud from across the country.” This database “is not an exhaustive 
or comprehensive list. It does not capture all cases and certainly does not capture reported 
instances that are not investigated or prosecuted. It is intended to demonstrate the 
vulnerabilities in the election system and the many ways in which fraud is committed.” 
See The Heritage Foundation, A Sampling of Voter Fraud Cases from Across the United 
States, https://www.heritage.org/voterfraud. 
52  See State v. Ledoux, 3AN-20-02172CR; State v. Simpson, 3AN-20-02173CR; 
State v. Vaught, 3AN-20-02174CR.  
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at ¶2-5] After noticing many applications in the same handwriting, the Division began 

following up and—after receiving applications for dead voters—notified the Alaska State 

Troopers. [Appx. S at ¶2-6] The investigation was broadly covered in the media.53 

The absentee ballot witness requirement helps deter fraud by adding a verification 

that the person who filled out the ballot sealed it in the envelope and signed it. The 

legislature views this requirement as meaningful: it chose to maintain it in 2005 when it 

reduced the number of non-official witnesses from two to one, removed a citizenship 

requirement, and added new accountability for witnesses.54 And the legislature did not 

remove the witness requirement when considering pandemic-related election legislation 

                                              
53  See, e.g., Anchorage Daily News, Devin Kelly and Alex DeMarban, “Alaska 
Elections officials report voting ‘irregularities’ in east Anchorage house district primary” 
(August 28, 2018) (available online at https://www.adn.com/politics/2018/08/27/alaska-
elections-officials-report-voting-irregularities-in-east-anchorage-house-district-primary/); 
Anchorage Daily News, Alex DeMarban, “Winner emerges in Anchorage House race, 
but GOP asserts felony-level vote fraud” (August 30, 2018) (available online at 
https://www.adn.com/politics/2018/08/28/ledoux-gains-lead-in-anchorage-house-race-
marked-by-discovery-of-suspicious-ballots/); Alaska Public Media, Andrew Kitchenman, 
“Alaska Rep. Gabrielle LeDoux charged with voter misconduct” (March 13, 2020) 
(available online at https://www.alaskapublic.org/2020/03/13/alaska-rep-gabrielle-
ledoux-charged-with-voter-misconduct/); Anchorage Daily News, James Brooks, 
“Anchorage legislator and 2 associates charged with election misconduct” (March 14, 
2020) (available online at https://www.adn.com/politics/2020/03/13/state-to-file-
criminal-charges-against-anchorage-legislator-and-two-others-alleging-election-
misdeeds/). 
54  See 2005 Alaska Laws 1st Sp. Sess. Ch. 2 (H.B. 94). Amending AS 15.20.066 
(electronic delivery absentee ballots) and AS 15.20.081 (by-mail absentee ballots) to 
change number of non-official witnesses from two to one and remove requirement of 
U.S. citizenship, and amending AS 15.20.030 to add: “The [absentee ballot] envelope 
with the voter’s certificate must include a notice that false statements made by the voter 
or by the attesting official or witness on the certificate are punishable by law”). 
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earlier this year.55 This Court should not lightly disregard the legislature’s view of the 

requirement’s importance to the election process.56  

This is particularly true here, because the legislature and State health and elections 

officials are in the best position to account for and address the responsibilities and risks 

facing voters, and those officials are uniquely responsible and accountable to Alaskans. 

As Chief Justice Roberts recently recognized in reviewing state action in the context of 

the pandemic, “the Constitution entrusts the safety and the health of the people to the 

politically accountable of the officials of the states.”57 “When those officials ‘undertake[] 

to act in areas fraught with medical and scientific uncertainties,’ their latitude ‘must be 

especially broad.’”58 Here, rather than acknowledging the import of state officials’ role 

and giving latitude to the decisions of the State’s elected officials, the superior court 

simply substituted its own policy judgment for that of the legislature. 

That a determined fraudster might forge a witness signature does not render the 

statute useless. The requirement likely deters more pedestrian fraud, like a spouse filling 

                                              
55  See 10 Session Laws of Alaska 20 (April 9, 2020) at Section 9. See also House 
Judiciary Committee Minutes (March 21, 2020). 
56  See State, Div. of Elections v. Metcalfe, 110 P.3d 976, 980-81 (Alaska 2005) 
(discussing the importance of deference to the legislature in election policy).  
57  Andino  v. Middleton, 592 U.S. ___, 2020 WL 5887393 (Oct. 5, 2020) 
(Kavanaugh, J., concurring in grant of application for stay of district court order 
enjoining South Carolina witness requirement) (citing South Bay Pentecostal Church v. 
Newsom, 590 U.S. ___,___ (2020) (Roberts, C.J., concurring in denial of application for 
injunctive relief)). 
58  Id. (quoting Marshall v. United States, 414 U.S. 417, 427 (1974)) (alteration in 
original). 
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out and mailing a spouse’s ballot. It conveys to voters the formality of the official act, 

making it akin to voting in person at the polls—not simply filling out a mail-in survey. 

And Division employees may notice irregularities in fraudulently witnessed absentee 

ballots that could prompt an investigation, similar to the way employees detected the 

recent fraudulent absentee ballot application scheme.59 

When assessing election statutes, Alaska courts consider the practices of other 

states.60 Alaska’s witness requirement is within the mainstream of state absentee ballot 

verification practices, most of which require either witnessing or signature matching.61 

Most states that do not require witnessing will not count an absentee ballot if a voter’s 

signature does not match one on file.62 Alaska has no such signature-matching process.63 

                                              
59  The Division’s inability to identify recent incidents of absentee voter fraud related 
to the witness requirement does not negate this interest. As the Court has explained, 
“Legislatures, we think, should be permitted to respond to potential deficiencies in the 
electoral process with foresight rather than reactively, provided that the response is 
reasonable and does not significantly impinge on constitutionally protected rights.” State, 
Div. of Elections v. Metcalfe, 110 P.3d 976, 981 (Alaska 2005) (quoting O’Callaghan v. 
State, 914 P.2d 1250, 1254 (Alaska 1996)).  
60  See Metcalfe, 110 P.3d at 980 (“We view this analysis—comparing Alaska’s 
ballot-access requirements with the requirements of other states—as one reasonable way 
to determine whether less restrictive alternatives exist”). 
61  See National Association of State Legislatures, “Voting Outside the Polling Place: 
Absentee, All-Mail, and Other Voting at Home Options,” Table 14 “How States Verify 
Voted Absentee Ballots,” https://www.ncsl.org/research/elections-and-campaigns/vopp-
table-14-how-states-verify-voted-absentee.aspx.  
62  The Municipality of Anchorage uses signature matching in its by-mail voting 
process. See Anchorage Municipal Code 28.70.030(C) (“The signature on the ballot 
declaration must be compared with the signature(s) in the voter's voter registration file 
using the standards in this subsection”). 
63  AS 15.20.203 lists the reasons for excluding absentee ballots, and a signature that 
differs from the voter’s signature on file is not one of them. An X or any other mark to 
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Thus, although Alaska is one of only eleven states with a witness requirement, removing 

it would not simply place Alaska on equal footing with other states.  

There are currently only two adversarial64 cases in which trial courts have enjoined 

a state’s witness requirement due to the pandemic,65 and yesterday the U.S. Supreme 

Court stayed the effect of one of those injunctions.66 As for the other case, the U.S. 

Supreme Court previously stayed effect of an earlier injunction from the same district 

court.67 The district court’s renewed effort to enjoin the requirement is currently on 

appeal, with briefing to be completed shortly.68 Thus, the U.S. Supreme Court has made 

clear that it disfavors such injunctions.69 

                                              
affirm the sworn statement is sufficient to count the ballot. See 6 AAC 25.550(b). The 
Division’s voter database includes images of voter’s signatures, which can aid in fraud 
detection, but the Division does not routinely check for signature match and cannot 
exclude a ballot on this basis alone. See AS 15.20.203.  
64  Some states entered into consent judgments agreeing not to enforce their absentee 
ballot witnessing requirements. See League of Women Voters of Virginia v. Virginia Bd. 
of Elections, — F.Supp.3d —, 2020 WL 4927524 (W.D. Va. 2020); Common Cause 
Rhode Island v. Gorbea, — F.Supp.3d —, 2020 WL 4365608 (D.R.I. 2020). The United 
States Supreme Court has distinguished that line of cases from the adversarial line of 
cases. See Republican Nat’l Committee v. Common Cause Rhode Island, — U.S. —, 
2020 WL 4680151 (August 13, 2020). 
65  See People First of Alabama v. Merrill, — F.Supp.3d —, 2020 WL 5814455 
(N.D. Ala. Sept. 30, 2020); Middleton v. Andino, — F.Supp.3d —, 2020 WL 5591590 
(D.S.C. Sept. 18, 2020). 
66  Andino v. Middleton, 592 U.S. ___, 2020 WL 5887393 (Oct. 5, 2020). 
67  See Merrill v. People First of Alabama, — U.S. —, 2020 WL 3604049 (July 2, 
2020). 
68  See Merrill v. People First of Alabama, Case No. 20-13695 pending before the 
11th Circuit. 
69  In any event, both those cases are factually distinguishable from this one. Unlike 
Alaska, Alabama requires two adult witnesses, which was important to the court’s 
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In other adversarial cases over witness requirements, courts have denied 

preliminary injunctions or dismissed cases.70 A district court in Wisconsin initially 

granted an injunction only to have it stayed the next day by the Seventh Circuit.71 After 

an evidentiary hearing, the district court ruled that it would not enjoin the requirement for 

the general election, and it appears that decision will stand on appeal.72 Similarly, a 

federal court and a state court in North Carolina denied preliminary injunctions in parallel 

cases.73 The federal court reasoned that, with appropriate precautions, the risk of 

                                              
analysis. See People First of Alabama v. Merrill, — F.Supp.3d —, 2020 WL 5814455 at 
*47 (N.D. Ala. Sept. 30, 2020) (discussing challenges to plaintiffs of “encountering two 
adults simultaneously”). And the director of the South Carolina Division of Elections 
publicly disavowed and recommended repeal of that state’s absentee ballot witnessing 
requirement, which greatly swayed that court’s analysis. Middleton v. Andino, — 
F.Supp.3d —, 2020 WL 5591590 at *32 (D.S.C. Sept. 18, 2020).   
70  See, e.g., Clark v. Edwards, — F.Supp.3d —, 2020 WL 3415376 (M.D.La. 2020) 
(dismissing on lack of standing grounds). 
71  Democratic Nat’l Committee v. Bostelmann, Not Reported in Fed. Rptr., 2020 WL 
3619499 (7th Cir. 2020) (“the district court did not give adequate consideration to the 
state’s interests”). 
72  Democratic Nat’l Committee v. Bostelmann, — F.3d —, 2020 WL 5796311 (7th 
Cir. Sept. 29, 2020) (giving appellants one week to show cause why appeal should not be 
dismissed). 
73  Democracy North Carolina v. North Carolina State Bd. of Elections, — F.Supp.3d 
—, 2020 WL 4484063 (M.D.N.C. 2020); Chambers v. State, North Carolina Superior 
Court, Wake County, Case Number: 20 CVS 500124 (Order on Injunctive Relief, 
September 3 2020) (“State Defendants would be required to replace or modify existing 
absentee ballot envelopes… Any modification or redaction of information contained on 
the existing envelopes would be a time-, labor-, and cost-intensive process. Indeed, such 
a process will create delays in mailing ballots … and would likely lead to voter confusion 
… [Therefore] the Court concludes the balance of the equities weighs in Defendants’ 
favor.”) A copy of the order is available online at 
https://www.acluofnorthcarolina.org/sites/default/files/field_documents/20200903162856
_scan.pdf. 
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infection with COVID-19 from witnessing was so low that it did not create a significant 

burden on voters.74 The court noted a recent incident of absentee voter fraud, which it 

found relevant even though it did not directly involve the witness requirement.75 And the 

court found that the witness requirement served the state’s interests “not only [in] 

deterring fraud at the outset but also in establishing certain minimal standards to allow for 

detection, investigation, and ultimately rejection of fraudulent ballots.”76  

Finally, the Court must also consider the Division’s interest in not changing an 

elections requirement at this very late date. As addressed above, a court order eliminating 

a fraud-prevention measure in the middle of the election could create confusion and 

distrust in the Division and the election result. [See supra discussion of laches] 

Federal courts have long recognized the profound stakes of interfering in the 

immediate lead-up to an election.77 As discussed above, the U.S. Supreme Court just 

yesterday stayed a district court order enjoining South Carolina’s witness requirement78 

and earlier stayed a district court order enjoining Alabama’s witness requirement.79 And 

                                              
74  Democracy North Carolina, 2020 WL 4484063 at *36. 
75  Id.  
76  Id. at *35. 
77  Purcell v. Gonzalez, 549 U.S. 1, 4–5 (2006) (vacating a Ninth Circuit injunction 
because of “the imminence of the election and the inadequate time to resolve the factual 
disputes”); see also Crookston v. Johnson, No. 16–2490, 841 F.3d 396, 398 (6th Cir. 
2016) (“Call it what you will—laches, the Purcell principle, or common sense—the idea 
is that courts will not disrupt imminent elections absent a powerful reason”). 
78  Andino v. Middleton, 592 U.S. ___, 2020 WL 5887393 (Oct. 5, 2020). 
79  Merrill v. People First of Alabama, — U.S. —, 2020 WL 3604049 (2020). The 
preliminary injunction stayed by the Court was much narrower than the injunction 
requested here, and would only have waived the witness requirement for “absentee voters 
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the Seventh Circuit stayed enforcement of a preliminary injunction in Wisconsin.80  

The plaintiffs thus failed to show a clear likelihood of success on the merits of 

their as-applied constitutional challenge to the witness requirement because keeping it in 

place serves important state interests and creates minimal burdens for voters. The Court 

should grant the petition and reverse the preliminary injunction.  

DATED October 6, 2020. 
 

CLYDE “ED” SNIFFEN, JR. 
ACTING ATTORNEY GENERAL 
 
 
By: /s/ Laura Fox 

Laura Fox 
Alaska Bar No. 0905015 
 
Lael Harrison 
Alaska Bar No. 0811093 
 
Margaret Paton Walsh 
Alaska Bar No. 0411074 
Assistant Attorneys General 

                                              
who determine it is impossible or unreasonable to safely satisfy that requirement in light 
of the COVID-19 pandemic, and who provide a written statement signed by the voter 
under penalty of perjury that he or she suffers from an underlying medical condition that 
the Centers for Disease Control has determined places individuals at a substantially 
higher risk of developing severe cases or dying of COVID-19.” See People First of 
Alabama v. Merrill, — F.Supp.3d —, 2020 WL 3207824 at *29 (N.D. Ala. 2020). 
80  Democratic Nat’l Committee v. Bostelmann, Not Reported in Fed. Rptr., 2020 WL 
3619499 at *2 (7th Cir. 2020) (“the district court did not give adequate consideration to 
the state’s interests”). 
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Total absentee ballots rec'd requiring witnessing* 43,545 7,485 6,152 27,980 36,566
Total rejected for witnessing 458 159 132 384 425
% by-mail rejected for witnessing 1.05% 2.12% 2.15% 1.37% 1.16%

* This includes ballots sent by-mail, fax, online and
Federal Write-In Absentee Ballot (FWAB)
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IN THE SUPREME COURT OF THE STATE OF ALASKA 

 
KEVIN MEYER, in his official 
capacity as the Lieutenant Governor of 
the State of Alaska; GAIL 
FENUMIAI, in her official capacity as 
the Director of the Alaska Division of 
Elections; and the ALASKA 
DIVISION OF ELECTIONS, 
 
 Petitioners, 
 
v. 
 
ARCTIC VILLAGE COUNCIL, 
LEAGUE OF WOMEN VOTERS OF 
ALASKA, ELIZABETH L. JONES, 
and BARBARA CLARK, 
 
 Respondents. 
 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

 
 
 
 
 
 
Supreme Court No.:  S-_______ 

Trial Court Case No.: 3AN-20-07858 CI 

CERTIFICATE OF SERVICE 
 

 I certify that on October 6, 2020 a true and correct copy of Docketing Statement 

B, Emergency Motion for Expedited Decision on the State’s Petition for Review 

(Appellate Rule 504), Written Statement of Facts in Support of Emergency Motion 

for Expedited Action, Affidavit of Counsel, Order (Emergency Motion), Motion to 

Accept Over Length Petition for Review, Order (Motion to Accept Overlength 

Petition), Petition for Review, Appendices A – S, and this Certificate of Service 

were served by electronic mail to the following: 
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Honorable Dani Crosby 
Superior Court Judge 
Email:  CGamet@akcourts.us 
 

Natalie Landreth  
Matthew N. Newman 
Wesley J. Furlong 
Native American Rights Fund 
Email: landreth@narf.org 

mnewman@narf.org 
wfurlong@narf.org 

 
 
Stephen Koteff 
Joshua Decker 
Aadika Singh 
ACLU of Alaska Foundation 
Email:  skoteff@acluak.org 

jdecker@acluak.org 
asingh@acluak.org 

 

 
Ezra D. Rosenberg 
Pooja Chaudhuri 
Natasha Chabria 
Lawyers’ Committee for Civil Rights 
Under Law 
Email: erosenberg@lawyerscommittee.org 

pchaudhuri@lawyerscommittee.or
g 
nchabria@lawyerscommittee.org 

 
Dale E. Ho 
American Civil Liberties Union 
Email:  dho@aclu.org 
 

 

 
 
 /s/ Angela Hobbs 

Law Office Assistant 




