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NATURE AND STAGE OF THE PROCEEDINGS 
 

 On November 25, 2020, police arrested Burroughs and charged him with 

Possession of a Firearm During the Commission of a Felony, Possession of a 

Firearm By a Person Prohibited, Possession of Ammunition By a Person 

Prohibited, Carrying a Concealed Deadly Weapon, two counts of Possession of a 

Controlled Substance with intent to Deliver, and Possession of Marijuana. A-1.  

Burroughs’ original bail was set at $110,501 cash.1  After a preliminary hearing in 

December 2020, the court reset the bail to the original amount - $110,501 cash2 

and transferred Burroughs’ case to the Superior Court; Burroughs thereafter filed a 

Motion for Non-Financial Conditions.3  

 At a Superior Court bail hearing in January of 2021, Burroughs argued that 

his age, educational background, performance on probation, self-employment, and 

his prior attendance at court proceedings warranted removal of the financial 

conditions of his bail.4  While his bail motion was pending, a New Castle County 

grand jury indicted Burroughs for PFDCF, PFBPP, PABPP, two counts of Drug 

Dealing, CCDW, and Resisting Arrest.  A8; A15-17.  At a July 2021 Superior 

Court bail hearing, Burroughs argued that Delaware’s bail system violated his right 

 
1 A1.  At his initial appearance in the Court of Common Pleas, the court reduced 

Burroughs’ bail to $20,000 cash and $14,501 secured. State v. Burroughs, 2022 

WL 1115769, at n.12 (Del. Apr. 13, 2022).  
2 A1; Burroughs, 2022 WL 1115769, at *1 n.1. 
3 A2. 
4 Burroughs, 2022 WL 1115769, at *2. 
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to (1) equal protection; (2) substantive due process; (3) procedural due process; 

and (4) sufficient sureties.5  A Superior Court commissioner denied the motion and 

Burroughs sought review of the commissioner’s decision.6  After a review of the 

record, a Superior Court judge again denied Burroughs’ Motion for Non-Financial 

Conditions.7   

 Burroughs thereafter petitioned this Court for a writ of prohibition, 

requesting that his bail “be modified to an amount without financial conditions.”8  

While his petition was pending in this Court, Burroughs pled guilty to Possession 

of a Firearm During the Commission of a Felony and Illegal Possession of a 

Controlled Substance, and the Superior Court sentenced him to an aggregate three 

years of incarceration followed by probation.9  Burroughs has appealed.  This is the 

State’s Answering Brief.    

 
5 A11; Exhibit A to Opening Brief. 
6 A10-11; Exhibit A to Opening Brief; Exhibit B to Opening Brief. 
7 A12. 
8 No. 107, 2022.  As of the filing of this brief, Burroughs’ petition is still pending. 
9 A12; Sentence Order. 
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SUMMARY OF THE ARGUMENT 

 

 I.  Appellant’s argument is denied.  The Superior Court did not abuse its 

discretion when it denied Burroughs’ request for bail without financial conditions.  

The court applied strict scrutiny to Delaware’s bail statute and correctly 

determined that money bail was the least restrictive means to satisfy the State’s 

compelling interest in public safety given the facts of Burroughs’ case.    

 II.  Appellant’s argument is denied.  The Superior Court did not violate 

Burroughs’ right to procedural Due Process.  The court held a hearing that afforded 

Burroughs an opportunity to present expert testimony in support of his request for 

non-monetary bail.  The court evaluated the evidence within the framework of 

Delaware’s bail statute and applicable administrative rules, and applied the clear 

and convincing evidentiary standard when it decided Burroughs’ motion. 

 III.  Appellant’s argument is denied.  The Superior Court correctly denied 

Burroughs’ Equal Protection claim.  Burroughs’ inability to afford money bail did 

not place him in a protected class.  As a result, the court applied a rational basis 

review when it considered his Equal Protection claim.  Delaware’s bail statute, 

which provides for financial conditions of bail, is rationally related to the State’s 

compelling interest in public safety. 

 IV.  Appellant’s argument is denied.  The Superior Court did not violate the 

Sufficient Sureties clause of the Delaware Constitution by setting money bail in 
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Burroughs’ case.  The court followed Delaware’s bail statute and administrative 

rules when it set money bail.  There is no record support for Burroughs’ claim that 

the court “deliberately” set bail in an unaffordable amount for the purpose of 

keeping Burroughs incarcerated.  
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STATEMENT OF FACTS 

 

On November 25, 2021, Officer Akquil Williams (“Ofc. Williams”) of the 

Wilmington Police Department (“WPD”) was driving a police car on routine patrol 

when he saw a man, later identified as Burroughs, engage in a hand-to-hand drug 

transaction in the 2200 block of Pine Street in Wilmington.  A38-40.  According to 

Ofc. Williams, Burroughs began to quickly walk away once he observed the police 

presence.  A40.  Ofc. Williams circled the block and reencountered Burroughs on 

East 23rd Street.  A41.  While still in his patrol vehicle, Ofc. Williams asked to 

speak with Burroughs, who responded that he was a juvenile and continued 

walking westbound on 23rd Street.  A41.  Ofc. Williams got out of the patrol car 

and Burroughs immediately fled.  A41.  After a brief foot pursuit, Ofc. Williams 

caught up to Burroughs, who apparently ran into a parked car and fell to the 

ground.  A42.  Ofc. Williams attempted to place Burroughs into custody, but 

Burroughs struggled, pulling his arms away from Ofc. Williams.  During the 

struggle, Ofc. Williams observed a bulge in Burroughs’ waistband, which he 

believed was consistent with a firearm.  A42.   

Ofc. Williams eventually placed Burroughs into custody and searched him.  

A42.  During the search, Ofc. Williams discovered a loaded firearm in Burroughs’ 

waistband and 58 bags of heroin in a jacket pocket.  A43.  Burroughs told Ofc. 

Williams that he possessed additional drugs located under his testicles.  A43.  Ofc. 
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Williams recovered a clear knotted plastic bag containing 1.5 grams of a chalky 

substance that field tested positive for crack cocaine.  A44.  Ofc. Williams also 

found a knotted plastic bag containing 3.3 grams of a green plant-like substance 

that field tested positive for marijuana among Burroughs’ property.  A44.  

While at the scene, Burroughs told Ofc. Williams that he did not use crack 

cocaine or heroin.  In a post-Miranda interview at the police station, Burroughs 

acknowledged that he possessed a firearm, heroin, crack cocaine, and marijuana.  

A46.  When asked whether he sold drugs, Burroughs responded that he “does a 

little bit on 23rd Street.”  A46.  During a DELJIS inquiry, Ofc. Williams learned 

that Burroughs was a person prohibited from possessing a firearm because of a 

prior Superior Court conviction for manufacture/delivery of a controlled substance.  

A46.     
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ARGUMENT 

 

I. THE SUPERIOR COURT DID NOT ABUSE ITS 

DISCRETION WHEN IT DENIED BURROUGHS’ REQUEST 

FOR NON-MONETARY BAIL.        

 

Question Presented 

 Whether the Superior Court abused its discretion when it denied Burroughs’ 

request for non-monetary bail after a hearing.         

Standard and Scope of Review 

This Court reviews the Superior Court’s bail determination for an abuse of 

discretion.10  “An abuse of discretion occurs when a court has exceeded the bounds 

of reason in view of the circumstances, or so ignored recognized rules of law or 

practice to produce injustice.”11 

Merits of the Argument 

On appeal, Burroughs claims the Superior Court abused its discretion when 

it denied his request for non-monetary bail.  Burroughs contends; (1) the State was 

required to establish that “money bail would more effectively address safety risks 

than non-monetary conditions;”12 and (2) the Superior Court’s conclusion 

regarding bail was not supported by the record.  He is wrong.  In addition to the 

 
10 Boo’ze v. State, 2004 WL 691903, at *5 (Del. Mar. 25, 2004) (citing State v. 

Flowers, 330 A.2d 146 (Del. 1974)). 
11Wright v. State, 25 A.3d 747, 752 (Del. 2011) (quoting Floudiotis v. State, 726 

A.2d 1196, 1202 (Del. 1999) (internal quotation marks omitted)). 
12 Op. Brf. at 10. 
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expert testimony presented at the hearing held on Burroughs’ bail motion, the court 

considered statutorily designated factors and administrative rules in assessing his 

request for non-monetary bail and the record supports the court’s bail 

determination.   

 Under Delaware law, the Superior Court “has discretion to set bail and to 

modify bail conditions for a defendant charged with noncapital felonies.”13  When 

determining bail, 11 Del. C. § 2107(a) instructs the court to set “such bail as 

reasonably will assure the reappearance of the accused, compliance with the 

conditions set forth in the bond and the safety of the community.”14 Subsection (c) 

of section 2107 provides that for a person charged, inter alia, with a violation of 11 

Del. C. § 1447A or 11 Del. C. § 1448(a)(1), “the presumption is that the court will 

set conditions of release bond guaranteed by financial terms in an amount within or 

above the guidelines published by the Delaware Sentencing Accountability 

Commission (SENTAC) for that offense and secured by cash only.”15  Such was 

the case here.  Additionally, section 2107(a) directs the court to consider the 

criteria set out in 11 Del. C. § 2105(b) when determining whether a defendant is 

 
13 Boo’ze, 2004 WL 691903, at *5. 
14 11 Del. C. § 2107(a) (emphasis added). 
15 11 Del. C. § 2107(c). 
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likely to appear as required and that the defendant does not pose a substantial risk 

of safety to the community.16  The factors to be considered include: 

 - the nature and circumstances of the crime charged 

 - whether a firearm was used or possessed 

 - the possibility of statutory mandatory imprisonment 

 - the family ties of the defendant 

 - the defendant’s employment, financial resources, character and  

    mental condition  

 - the defendant’s record of convictions 

 - custody status at time of offense 

 - history of amenability to lesser sanctions 

 - history of breach of release 

 - record of appearances at court proceedings or of flight to avoid 

prosecution or failure to appear at court proceedings.17 

 

The court can only grant a defendant a conditions of release bond not guaranteed 

by financial terms “when the court is satisfied from all the circumstances and the 

criteria set forth in subsection (b) of this section that it is reasonably likely that the 

defendant will appear as required before or after conviction of the crime charged 

and that there is no substantial risk to the safety of the community in permitting 

such unsecured release.”18 

 Here, the Superior Court “assume[d] the attachment of an unaffordable bail 

that results in detention implicates a defendant’s fundamental right of liberty, 

 
16 11 Del. C. § 2107(a). 
17 11 Del. C. § 2105(b). 
18 11 Del. C. § 2105(a). 
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triggering a strict scrutiny standard of review of Delaware’s bail statute.”19  As 

such, the court employed the clear and convincing evidentiary standard when it 

considered whether “no less restrictive alternative other than the cash bail assigned 

to Defendant would satisfy the government’s compelling interest in protecting the 

public.”20  The Court found: 

This is a case in which setting a significant monetary bail, in accord 

with SENTAC guidelines, satisfies a compelling government interest 

of public safety and is narrowly tailored to achieve that interest. 

Defendant demonstrated a disregard of Delaware law and this Court’s 

instructions by carrying a firearm.  

 

As the Supreme Court has held, “[w]hen the Government proves by 

clear and convincing evidence that an arrestee presents an identified 

and articulable threat to an individual or the community, we believe 

that, consistent with the Due Process Clause, a court may disable the 

arrestee from executing that threat.” No other means exist that would 

be less restrictive to ensure Defendant does not possess another 

firearm while in public other than setting a high monetary bail.21 

 

The Court did not abuse its discretion when it made its bail determination. 

 Burroughs’ chief complaint appears to be that the court “ignored” evidence, 

purportedly established by his expert, that “the threat of forfeiting money bail is 

not more effective than non-financial conditions.”22  However, that was not the 

 
19 State v. Burroughs, 2022 WL 1115769, at *6 (Del. Super. Ct. Apr. 13, 2022).  

While Burroughs argues that “unaffordable bail” implicates a fundamental right, 

the Superior Court left open the question of “whether unaffordable bail implicates 

a fundamental right by law for another day.”  Id. at *6 n.59. 
20 Burroughs, 2022 WL 1115769, at *6. 
21 Burroughs, 2022 WL 1115769, at *6-7 (emphasis added) (citations omitted). 
22 Op. Brf. at 9. 
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issue to be considered by the court.  Rather, the court had to determine whether 

monetary bail was the least restrictive means to ensure Burroughs “[did] not 

possess another firearm while in public”23 in light of the evidence presented at the 

hearing on Burroughs’ bail motion.  While the Superior Court order affirming the 

Order of the Commissioner did not address Burroughs’ expert at length, the 

Commissioner’s Order did.  Indeed, the Commissioner determined that there are 

“some evident gaps [in the expert’s report] that dissuade the Court from over-

valuing the opinions.”24  The “gaps” identified by the Commissioner were: (1) the 

studies the expert relied upon are from a small category of cases and a small 

number of (non-Delaware) counties, largely insignificant with the overall country;” 

(2) the expert admitted that monetary bail is more effective at assuring court 

appearances for high risk defendants, “but then unilaterally categorizes Burroughs 

as “low [or moderate] risk and seems to ignore the events leading to his arrest and 

his confession;” (3) her opinion is almost entirely based upon the literature and the 

DELPAT risk assessment tool, with little analysis of whether the tool should be 

determinative;” (4) the results of the studies cannot be a dispositive predictor of 

violent behavior without a more specific analysis of the more serious offenses; (5) 

the studies did not seem to find a statistically significant increase in the individuals 

that otherwise would have been held or released pretrial; and (6) the expert did not 

 
23 Burroughs, 2022 WL 1115769, at *7. 
24 Ex. A to Op. Brf. at 33. 
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review Delaware’s Bail Reform Act, which she said had no bearing on her 

conclusions that were based on literature.25  It is clear that the Commissioner gave 

little credit to several of the expert’s conclusions, but the court agreed “with 

respect to the most fundamentally important analysis of [the] issue – the Court is 

required to consider the least restrictive alternative to a defendant’s ability to 

pay.”26  As the Commissioner noted, Burroughs’ expert was under the “mistaken 

belief that [the analysis] did not occur here.”27      

 Under Burroughs’ theory, the Commissioner was required to accept his 

expert’s opinion and conclusions because the State did not present its own expert 

in rebuttal.  The Commissioner, however, acting as fact-finder, was entitled to 

assess the credibility of the expert and the reasonableness of her conclusions.28  

Consequently, the court could give credit to any portion of the expert’s testimony it 

found credible and discount or disregard that portion her testimony it did not find 

credible or reasonable.29  Such was the case here.  The Commissioner did not 

“ignore” the expert’s testimony or report.  Rather, the court employed a thoughtful 

and detailed analysis of the expert’s testimony, report, and conclusions – the court 

simply disagreed with several of the expert’s conclusions. 

 
25 Ex. A to Op. Brf. at 33-35. 
26 Ex. A to Op. Brf. at 38. 
27 Ex. A to Op. Brf. at 38. 
28 Cruz v. State, 12 A.3d 1132, 1136 (Del. 2011). 
29 Id. 



13 
 

 

The Superior Court judge who decided Burroughs’ appeal from the 

Commissioner’s Order likewise did not “ignore” the expert’s testimony or report.  

Indeed, the court determined: 

[The expert’s] research suggests Delaware may need to reevaluate 

provisions in its bail statute. Even so, the State provided clear and 

convincing evidence under the current bail statute that the cash bail 

imposed upon Defendant was narrowly tailored to serve a compelling 

government interest. Although the expert testimony did not ultimately 

“carry the day,” the Court appreciates the diligence of all counsel in 

advocating their positions.30 

 

The court considered the expert’s testimony and report and nevertheless concluded 

the State had satisfied its burden.  The fact that the court’s decision did not align 

with the expert’s conclusions does not amount to an abuse of discretion. 

 Burroughs also contends the Superior Court’s decision affirming the 

Commissioner’s Order was not supported by the record.  He is wrong.  The court 

cited to specific facts in the record and explained how those facts related to the 

court’s decision:     

Here, the State presented clear and convincing evidence, as required 

by Delaware’s bail statute, that no less restrictive alternative other 

than the cash bail assigned to Defendant would satisfy the 

government’s compelling interest in protecting the public.  

 

*     *     *     * 

 

 
30 Burroughs, 2022 WL 1115769, at *8. 
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The State presented evidence that Defendant ignored his “Person 

Prohibited” classification and possessed a firearm while in the 

community.  Defendant’s charges are his third set of drug dealing 

charges, his most recent conviction was in 2019, and those previous 

charges included some classified as violent felonies.  His current 

charges include a signal offense. As the State pointed out, and as the 

Commissioner emphasized, the State’s testimony at the preliminary 

hearing provided strong probable cause evidence.  Most significantly, 

when Defendant committed the alleged offenses, the State 

demonstrated he already was classified as a “Person Prohibited” from 

possession of a firearm, but that he nonetheless carried a firearm while 

in public in direct violation of the law.31 

 

Burroughs largely ignores the above facts and claims that the court “overstated” 

the risk he posed.  When Burroughs was arrested, he possessed drugs (after police 

observed him engage in a hand-to-hand transaction) and a loaded firearm that he 

was prohibited from possessing because of his prior conviction for Drug Dealing.  

As the court noted, Burroughs ignored his person prohibited status and 

“demonstrated a disregard of Delaware law and [the] [c]ourt’s instruction by 

carrying a firearm.”32  The instant charges represent his third set of Drug Dealing 

charges.  The other two occurred in 2019, when Burroughs was arrested on 

February 17, 2019, released, and arrested five days later on a new set of Drug 

Dealing charges.  The court did not “overstate” its reasons for affirming the 

 
31 Burroughs, 2022 WL 1115769, at *6-7.  The court also found persuasive the 

State’s argument that Burroughs’ behavior was escalating, noting that his prior 

crimes did not involve a firearm in contrast to the instant charges.  Id. at *7 n.65.  
32 Id. at *7. 
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Commissioner’s finding that Burroughs posed a substantial risk to the safety of the 

community.     

 In sum, Burroughs ignores the fact that the court considered all of the 

evidence before it within the appropriate statutory framework and decided the issue 

based on its assessment of the record evidence.  Unsurprisingly, he simply 

disagrees with the court’s conclusion and attempts to challenge it by claiming the 

court either failed to apply or misapplied the correct standard.   As is evident from 

the plain language of the order, the Superior Court applied the clear and 

convincing evidence standard to Burroughs’ claim and cited support for its 

determination that monetary bail was the least restrictive means by which to ensure 

public safety in his case.   
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II. THE SUPERIOR COURT DID NOT VIOLATE 

BURROUGHS’ RIGHT TO PROCEDURAL DUE PROCESS BY 

SETTING MONEY BAIL, AFFORDING HIM A HEARING ON 

THE ISSUE, AND ULTIMATLEY EVALUATING THE 

EVIDENCE UNDER THE CLEAR AND CONVINCING 

STANDARD.   

 

Question(s) Presented 

 Whether the Superior Court violated Burroughs’ right to procedural due 

process by setting his bail in a monetary amount in accordance with Delaware law 

after a hearing.            

Standard and Scope of Review 

This Court reviews alleged constitutional violations de novo.33 

Merits of the Argument 

“Procedural due process imposes constraints on governmental decisions 

which deprive individuals of ‘liberty’ or ‘property’ interests within the meaning of 

the Due Process Clause of the Fifth or Fourteenth Amendment.”34  When 

considering a procedural due process claim, courts determine first whether there is 

a liberty or property interest at stake, which may stem from the Federal 

Constitution or state constitution or laws.35  Once a court determines such an 

 
33 Benson v. State, 2020 WL 1909206, at *2 (Del. Apr. 20, 2020) (citing Boyer v. 

State, 985 A.2d 389, 2009 WL 3841973, at *1 (Del. Nov. 16, 2009)). 
34Monceaux v. State, 51 A.3d 474, 477 (Del. 2012) (quoting Mathews v. 

Eldridge, 424 U.S. 319, 332 (1976)  (quotation marks omitted)). 
35 Helman v. State, 784 A.2d 1058, 1068 (Del. 2001).   
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interest is at issue, “the analysis shifts to a determination of whether the procedures 

afforded to the individual… are constitutionally sufficient.”36   

Constitutional sufficiency looks to the Eldridge factors:  (i) the private 

interest affected; (ii) the government’s interest; and (iii) the risk of an erroneous 

deprivation of rights based on the procedures used.37  This analysis recognizes that 

“not every potential loss of liberty requires the full panoply of procedural 

guarantees available at a criminal trial.”38  Rather, “due process is flexible,”39 and 

the protections it requires “depend on the rights and interests at stake in a particular 

case.”40  Courts, as a consequence, look to all of the following:  (i) notice to the 

person affected; (ii) a reasonable opportunity to defend against the charges; (iii) a 

reasonable opportunity to cross-examine adverse witnesses; (iv) a reasonable 

opportunity to present evidence; (v) representation by counsel; and (vi) an 

impartial decisionmaker.41   

In the bail context, the United States Supreme Court identified the 

evidentiary standard used to determine bail:  

 
36 Id.   
37 Goldberg v. City of Rehoboth Beach, 565 A.2d 936, 942 (Del. Super. Ct. 1989) 

(citing Mathews v. Eldridge, 424 U.S. 319, 333 (1976)).  
38 Holland v. Rosen, 895 F.3d 272, 297 (3d Cir. 2018). 
39 Eldridge, 424 U.S. at 333.   
40 Grimaldi v. New Castle County, 2018 WL 3435019, at *4 (Del. Super. Ct. July 

13, 2018).  
41 Orville v. Div. of Family Servs., 759 A.2d 595, 598 (Del. 2000).   
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When the Government proves by clear and convincing evidence that 

an arrestee presents an identified and articulable threat to an 

individual or the community, we believe that, consistent with the Due 

Process Clause, a court may disable the arrestee from executing that 

threat.42 

 

Burroughs argues that the Superior Court judge who affirmed the Commissioner’s 

Order “erroneously adopted the Commissioner’s conclusion that no evidentiary 

standard was required and incorrectly concluded that Burroughs’ procedural due 

process rights were satisfied through other protections.”43  Burroughs 

misapprehends the record. 

 The Superior Court judge determined that Burroughs’ procedural due 

process rights were not violated, noting: 

To afford a defendant their procedural due process rights, some course 

of action must be in place to allow the defendant a chance to be heard. 

Notice to the defendant and a hearing in front of a neutral-decision 

maker are examples of such rights. The Court followed Superior 

Court Criminal Rule 5 in setting Defendant’s monetary bail. Under 

that Rule, a defendant must be informed of the complaint and any 

probable cause affidavit against them. The defendant has a right to 

counsel with reasonable time and opportunity to consult with 

them. Additionally, during a preliminary hearing, if the defendant is in 

custody, probable cause must exist to believe the defendant committed 

the offense, and the defendant may introduce evidence on their own or 

cross-examine the State’s witnesses. 

 

In summary, Defendant was represented by competent counsel, his 

proceedings took place in open court before a neutral decision-maker, 

and he was provided notice of the charges.44 

 
42 United States v. Salerno, 481 U.S. 739, 751 (1987). 
43 Op. Brf. at 20-21.   
44 Burroughs, 2022 WL 1115769, at *8 (citations omitted). 
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In addition to identifying the procedural due process safeguards present in 

Burroughs’ case, the Superior Court judge, after a de novo review of the record, 

identified and applied the clear and convincing standard when they considered the 

evidence presented at the bail hearing.  Indeed, the court found: 

Here, the State presented clear and convincing evidence, as required 

by Delaware’s bail statute, that no less restrictive alternative other 

than the cash bail assigned to Defendant would satisfy the 

government’s compelling interest in protecting the public.  

 

As the Supreme Court has held, “[w]hen the Government proves by 

clear and convincing evidence that an arrestee presents an identified 

and articulable threat to an individual or the community, we believe 

that, consistent with the Due Process Clause, a court may disable the 

arrestee from executing that threat.” No other means exist that would 

be less restrictive to ensure Defendant does not possess another 

firearm while in public other than setting a high monetary bail.45 

 

Even if the Superior Court commissioner erred by failing to include the clear and 

convincing evidentiary standard in the court’s procedural due process analysis, any 

such error was harmless.  That is because the Superior Court judge came to the 

same conclusion after applying the evidentiary standard Burroughs suggests is 

required to comport with his procedural due process rights.  This claim fails.  

 
45 Burroughs, 2022 WL 1115769, at *7 (citing Salerno, 481 U.S. at 751) (emphasis 

added). 
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III. THE SUPERIOR COURT, ANALYZING THE CLAIM 

UNDER THE CORRECT STANDARD, DID NOT ERR WHEN 

IT DENIED BURROUGHS’ EQUAL PROTECTION CLAIM.    

 

Question(s) Presented 

 Whether the Superior Court erred as a matter of law when it determined that 

strict scrutiny review did not apply to a claim that did not involve a suspect class.  

Whether the Superior Court correctly applied a rational basis review to Burroughs’ 

claim.     

Standard and Scope of Review 

This Court reviews alleged constitutional violations de novo.46 

Merits of the Argument 

 Burroughs claims the Superior Court erred when it applied a rational basis 

review to his Equal Protection claim. He acknowledges that “money-based 

discrimination does not reflect a suspect class,” and with no direct support, argues 

“heightened scrutiny applies to ‘an absolute deprivation’ of liberty based on access 

to money.”47  Burroughs’ claim lacks merit. 

 “The Equal Protection Clause of the Fourteenth Amendment to the United 

States Constitution protects against arbitrary and capricious classifications and 

 
46Dahl v. State, 926 A.2d 1077, 1081 (Del. 2007) (citing Filmore v. State, 813 A.2d 

1112, 1116 (Del. 2003)). 
47 Op. Brf. at 24.   
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requires similarly situated persons to be treated equally.”48  “Equal Protection does 

not require the identical treatment of all individuals within a class but, rather, when 

distinctive treatment for individual class members does occur, there must be a 

reasonable basis for the distinction.”49  Where the government creates a suspect 

classification, the court engages in a strict scrutiny analysis.50  And where the 

classification does not involve a suspect class, the court engages in a rational basis 

analysis.51  Burroughs has the burden of proving the liberty interest he seeks is so 

fundamental that it must be protected by heightened scrutiny analysis.52  He fails to 

meet his burden. 

 When the Superior Court judge considered Burroughs’ Equal Protection 

claim, the court determined that inability to afford bail was not a suspect class: 

Inherently suspect classifications include race, color, religion, or 

ancestry. The Supreme Court of the United States repeatedly has held 

that poverty, standing alone, is not a suspect classification.  The 

Delaware Supreme Court similarly has held economic classifications 

do not implicate suspect classification.  And Defendant himself agrees 

poverty is not a suspect classification.  Because indigency is not a 

protected suspect class under equal protection, strict scrutiny does not 

apply to Defendant’s equal protection claim.  Cases where courts have 

struck down criminal penalties as unconstitutional under equal 

protection involved indigents who were incarcerated “simply because 

of their inability to pay a fine.”  No court has held that fines must be 

structured to reflect each defendant’s ability to pay in order to avoid 

 
48 Sisson v. State, 903 A.2d 288, 315 (Del. 2006).   
49 Id. (quoting Hughes v. State, 653 A.2d 241, 247 (Del. 1994).   
50 Doe v. Wilmington Housing Authority, 88 A.3d654, 666 (Del. 2014).   
51 Stratton v. Travis, 380 A.2d 985, 987 (Del. Super. 1977).   
52 Seegmiller v. LaVerkin City, 528 F.3d 762, 770 (10th Cir. 2008).   
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disproportionate burdens.  The equal protection clause “at least where 

wealth is involved ... does not require absolute equality or precisely 

equal advantages.”  Because Defendant is not part of a suspect class, 

strict scrutiny does not apply to his equal protection claim. The equal 

protection claim therefore appropriately is analyzed under a rational 

basis theory.53 

 

The court’s determination was correct. 

Rational Basis is the Appropriate Standard of Review 

Burroughs attempts to frame the applicable class as people who are indigent 

and unable to post bail.  He presumes that this is the accurate framing of the class 

at issue.  It is not.   

Under Delaware’s bail laws and procedure, indigency has no bearing on 

whether an arrestee is held pretrial.  That is by design.  Interim Special Rule of 

Criminal Procedure for Pretrial Release (“Interim Rule 5.2”) directs courts to 

decide whether financial conditions are appropriate before conducting an ability to 

pay analysis.54  Only after deciding that a financial condition should be imposed do 

courts conduct an ability to pay analysis.55  This type of financial consideration can 

 
53 Burroughs, 2022 WL 1115769, at *5 (citing Turnbull v. Fink, 668 A.2d 1370, 

1379-80 (Del. 1995) Harris v. McRae, 448 U.S. 297, 323 (1980); Maher v. Roe, 

432 U.S. 464, 471 (1977) San Antonio Independent School Dist. v. Rodriguez, 411 

U.S. 1, 20 (1973); Abdul-Akbar v. McKelvie, 239 F.3d 307, 317 (3d Cir. 2001)). 
54 Interim Rule 5.2(l) (explaining that courts should not rely on financial condition 

when determining whether to impose cash bail but once a “court decides to impose 

monetary conditions of release, equity requires the court to consider the 

defendant’s wealth and ability to satisfy those monetary conditions of release”) 

(attached as Exhibit A).   
55 Id.   
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only help an indigent and was designed to benefit them.56  The rule sets out a 

framework that aids the indigent and ensures an even application of pretrial 

detention across both the indigent and the affluent.  Because indigency thus has no 

bearing on pretrial incarceration, this court should reject Burroughs’ framing of the 

class.   

Assessing a similar Equal Protection claim, the Tenth Circuit rejected a 

plaintiff’s framing and reframed the class consistent with the alleged harm.  In 

Vasquez v. Cooper, Vasquez challenged the denial of credit time for time spent 

incarcerated pre-sentence.57  Vasquez framed his argument as an Equal Protection 

challenged based on indigency, claiming that due to his poverty he was denied a 

benefit that wealthy individuals could obtain.58  Namely, wealthier individuals 

could have posted bail and obtained more favorable credit time allocation while an 

indigent person such as himself was denied that benefit.59  The court rejected 

Vasquez’s framing of his class as one based on indigency and explained as 

follows:   

 
56 Commentary to Interim Rule 5.2 at 35 (“In particular the Act was intended to 

prevent defendants from being subjected to excessive financial conditions of 

release, traditionally referred to as money bail.  By this means, the Act sought to 

reduce the unnecessary pretrial incarceration of defendants who are not wealthy 

enough to pay money bail, as well as reduce the resulting loss in employment, the 

pressure to plead guilty, the economic toll on non-affluent defendants and their 

families….”).   
57 Vasquez v. Cooper, 862 F.2d 250, 251 (10th Cir. 1988).   
58 Id. at 251-52.   
59 Id.   
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As a theoretical matter, one need not be indigent to be unable to post 

bail.  The judge setting bail considers each defendant individually to 

determine the level of bail deemed necessary to satisfy the state’s 

regulatory interest in ensuring a defendant’s presence at trial.  A 

person could have considerable assets, and yet be unable to post the 

level of bail that a judge has determined necessary to prevent flight…  

The proper definition of the affected class in this case is persons who 

were subject to pretrial confinement because they could not post bail, 

and who were denied credit against their sentence for such pretrial 

confinement.  Vasquez has not shown that as a member of this class 

he was denied credit and thereby served a longer sentence solely due 

to indigence, because nonindigents subject to pretrial are theoretically 

also members of this class.60   

 

The reasoning of Vasquez applies here.  Burroughs is unable to post bail, not 

because he is indigent, but because the court after particularized consideration of 

him, his case, and his background, including his financial resources, set bail at 

$110,501 secured by cash.  Having bail set in an amount one cannot pay is borne 

by the indigent and non-indigent alike.  Individuals who are unable to post bail do 

not comprise a suspect class, and rational basis therefore applies.   

Even if Burroughs’ framing of the class were accurate, his claim is still not 

subject to strict scrutiny.  Burroughs argues a line of cases ending with Bearden v. 

Georgia61 established a rule requiring strict scrutiny in wealth-based discrimination 

when liberty is at stake.  This argument fails because the great weight of case law 

applies rational basis review to wealth-based discrimination in the bail context.   

 
60 Id. at 252. 
61 461 U.S. 660 (1983). 
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The United States Supreme Court has repeatedly held that wealth-based 

classifications do not involve a suspect class and thus require only a rational basis 

review.  For example, in analyzing whether Social Security’s failure to pay for 

nontherapeutic abortions violated Equal Protection, the court unequivocally 

rejected the argument that indigency created a suspect class: 

An indigent woman desiring an abortion does not come within the 

limited category of disadvantaged classes so recognized by our cases.  

Nor does the fact that the impact of the regulation falls upon those 

who cannot pay lead to a different conclusion.  In a sense, every 

denial of welfare to an indigent creates a wealth classification as 

compared to nonindigents who are able to pay for the desired goods or 

services.  But this Court has never held that financial need alone 

identifies a suspect class for purposes of equal protection analysis.62   

 

And when the Court has had occasion to reassess whether indigency creates a 

suspect class, it has affirmed that wealth-based classifications are not suspect and 

thus not subject to heightened scrutiny.  It did so in Harris v. McRae when 

assessing the Hyde Amendment:  “Here, as in Maher, the principal impact of the 

Hyde Amendment falls on the indigent.  But that fact does not itself render the 

funding restriction constitutionally invalid, for this Court has held repeatedly that 

poverty, standing alone is not a suspect classification.”63  Supreme Court 

jurisprudence is replete with examples.64 

 
62 Maher, 432 U.S. at 470-71 (citing cases).   
63 Harris v. McRae, 448 U.S. 297, 323 (1980).   
64 See, e.g., Kadrmas v. Dickinson Public Schools, 487 U.S. 450, 458-59 (1988). 

(rejecting application of strict scrutiny to Equal Protection challenge imposing 
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 The Supreme Court has applied the general view that disparities based on 

wealth do not create a suspect class to challenges involving bail.  In McGinnis v. 

Royster, plaintiffs challenged a New York statute on Equal Protection grounds 

because it effected differences between those who could post bail and those who 

could not post bail.65  Specifically, plaintiffs argued that the New York statute 

governing the calculation of sentences included time spent incarcerated pretrial but 

did not allow for the accumulation of good time for that time.66  The consequence 

was that defendants unable to afford bail were incarcerated for longer periods of 

time than those who posted bail.67  The Supreme Court rejected the request to 

apply strict scrutiny despite the disparate impact imposed on the indigent for this 

inability to pay bail under this framework, and found it satisfied rational basis.68 

Here, Burroughs asserts a classification based on wealth.  The great weight 

of Supreme Court precedent holds distinctions based on monetary wealth or lack 

thereof do not create a suspect class and do not trigger heightened scrutiny, 

including in the bail context.  Consistent with this extensive and longstanding 

 

disparate impact on the indignant in connection with busing fees); Lewis v. Casey, 

518 U.S. 343, 373-74 (1996) (“After Rodriguez, it was clear that wealth 

discrimination alone [does not] provid[e] an adequate basis for imposing strict 

scrutiny.”) (additions in original; quoting San Antonio Independent School Dist. v. 

Rodriguez, 411 U.S. 1, 23 (1973).   
65 McGinnis v. Royster, 410 U.S. 263, 265-66 (1972).   
66 Id. at 266-68.   
67 Id. 
68 Id. at 275-76 
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precedent, Burroughs is not a member of a suspect class and rational basis is the 

applicable standard to assess his Equal Protection challenge.   

Burroughs recognizes that the weight of Supreme Court case law stands 

against the position he advocates.69  Nonetheless, Burroughs seeks application of 

strict scrutiny based on a line of cases beginning with Griffin v. Illinois70 and 

culminating in Bearden v. Georgia.71  Burroughs acknowledges that the Supreme 

Court has never applied this Bearden rule in the pretrial context.72  Burroughs 

attempts to divine from Bearden and its related cases the broad proposition that 

strict scrutiny applies whenever a state conditions liberty on a monetary payment.  

Burroughs’ argument in support of this rule is found in parenthetical citations in 

footnotes.73  These parentheticals quote or summarize the cases without context.  

An actual review of those cases demonstrates that the cases within the Bearden 

line, and Bearden itself, do not support Burroughs’ broad pronouncements 

regarding when a state can condition a person’s liberty on a monetary payment.74  

 
69 Op. Brf. at 24.    
70 Griffin v. Illinois, 351 U.S. 12 (1956). 
71 Bearden v. Georgia, 461 U.S. 660 (1983).   
72 Op. Brf. at 25.    
73 Op. Brf. at 24-25 nn.37-39.   
74  The cases Burroughs cites in support of his Bearden argument are: Williams v. 

Illinois, 399 U.S. 235, 241 (1970) (holding the Constitution does not permit an 

indigent to be imprisoned longer than the statutory maximum for failure to pay a 

fine, with no reference to strict or heightened scrutiny); Bearden, 461 U.S. at 667 

(holding the State cannot ‘impos[e] a fine as a sentence and then automatically 

conver[t] it into a jail term solely because the defendant is indigent and cannot 
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Likewise, none of the cases applied strict scrutiny, and Bearden itself expressly 

rejected the Strict Scrutiny and Rational Basis dichotomy.75  Further distinguishing 

the Bearden line of cases is that the fact that all deal with post-conviction issues, 

rendering those cases further removed from the case at hand.  In sum, the Bearden 

line of cases does not bear the weight Burroughs places upon it. 

The Superior Court Correctly Applied Rational Basis Review 

Burroughs claims that even if rational basis review is the appropriate 

standard, the Superior Court erred in its application.  He contends the Superior 

Court failed to consider “the undisputed harms that result from unaffordable 

money bail.”76  Burroughs’ claim is unavailing. 

Under a rational basis standard of review, “legislation is presumed to be 

valid and will be sustained if the classification drawn by the statute is rationally 

related to a legitimate state interest.”77  “In determining whether a statutory 

classification, not involving a suspect class or fundamental right, violates the equal 

 

forthwith pay the fine in full,” and declining to analyze the claim under strict 

scrutiny); Griffin, 351 U.S. at 15-16 (holding a state could not deny an appeal to 

the indigent because of an inability to pay for a transcript when other individuals 

had the ability to pay for these transcripts, without reference to the level of 

scrutiny);  Douglas v. California, 372 U.S. 353, 355 (1963) (holding the denial of 

appellate counsel to an indigent individual effectively denied the individual an 

appeal while providing an appeal to an individual who could afford counsel, with 

no reference to the level of scrutiny applied to the claim).    
75 See Bearden, 461 U.S. at 666-67. 
76 Op. Brf. at 27. 
77 Cleburne v. Cleburne Living Center, 473 U.S. 432, 440 (1985). 
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protection [or due process] clause, [this Court] presume[s] that the distinctions so 

created are valid. ‘A statutory discrimination or classification will not be set aside 

if any state of facts reasonably may be conceived to justify it.’”78   

Burroughs couches his argument in terms of “undisputed harms,” and 

concludes that money bail violates the Equal Protection clause.79  However, the 

analysis conducted by a court performing a rational basis review posits the 

question of whether the law is rationally related to a legitimate state interest.  Such 

was the case here. The Superior Court determined that Delaware’s bail statute 

meets the rational basis standard: 

Delaware’s bail statute, as applied to Defendant, is rationally related 

to ensuring public safety, which is not only a valid state purpose, but a 

compelling one. Removing an ease of release by imposing a high 

monetary bail rationally relates to protecting the public from violent 

offenders.80 

 

As the Superior Court Commissioner noted in the court’s Order, “the General 

Assembly recognized the State’s compelling interest in protecting the public, 

setting sufficient bail for defendants committing signal offenses, and addressing 

the significant concern that violent offenders receive insufficient bail.”81  The 

 
78 Marine v. State, 607 A.2d 1185, 1207 (Del. 1992) (quoting Traylor v. State, 458 

A.2d 1170, 1177 (1983)). 
79 While Burroughs argues that the court misapplied the rational basis standard, he 

fails to engage in the analysis to reach his sweeping conclusion. 
80 Burroughs, 2022 WL 1115769, at *6 ((citations omitted). 
81 Exhibit B to Op. Brf. at 32-33. 
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Superior Court correctly concluded that money bail is rationally related to the 

State’s interest in public safety. 
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IV. THE SUPERIOR COURT DID NOT VIOLATE THE 

SUFFICIENT SURETIES CLAUSE BY SETTING BAIL IN 

ACCORDANCE WITH DELAWARE’S BAIL STATUTE AND 

THE COURT’S ADMINISTRATIVE CRITERIA.   

 

Question(s) Presented 

 Whether the Superior Court violated the Sufficient Sureties clause of the 

Delaware Constitution when it set bail using statutorily mandated and 

administrative criteria?      

Standard and Scope of Review 

This Court reviews alleged constitutional violations de novo.82 

Merits of the Argument 

Burroughs claims the Superior Court violated the Sufficient Sureties clause 

when it set his bail.  Having previously conceded that the Sufficient Sureties clause 

can be satisfied even when the amount of bail “happens to be an unaffordable 

amount,”83 Burroughs now claims, with no record support, that the Superior Court 

“deliberately”84 set his bail in an unaffordable amount, thus violating the Sufficient 

Sureties Clause.  In advancing his claim, Burroughs misrepresents the State’s 

position and misapprehends the Superior Court judge’s decision.  In any event, 

Burroughs’ claim is meritless. 

Article I section 12 of the Delaware Constitution states: 

 
82 Dahl, 926 A.2d at 1081. 
83 Petition for a Writ of Prohibition at 6-7. 
84 Op. Brf. at 30. 
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All prisoners shall be bailable by sufficient sureties, unless for capital 

offenses when the proof is positive or the presumption great; and 

when persons are confined on accusation for such offenses their 

friends and counsel may at proper seasons have access to them.85 

 

The preceding constitutional provision is implemented by trial courts 

through Delaware’s bail statutes found in Chapter 21 of Title 11.  The purpose of 

Delaware’s bail law can be found in section 2101, which states, in part:  

The various courts of this State are empowered and encouraged to 

make individualized decisions about terms and conditions of pretrial 

release. Each court shall utilize a system of pretrial release imposing 

reasonable nonmonetary conditions of release when those conditions 

adequately provide a reasonable assurance of the appearance of the 

defendant at court proceedings, the protection of the community, 

victims, witnesses and any other person, and to maintain the integrity 

of the judicial process.86 

 

Sections 2101, 2104, 2105, and 2107 clearly set forth the framework for imposition 

of monetary and nonmonetary conditions.  Section 2107 specifically addresses 

determining the amount of bail: 

(a) In determining the amount of bail to be required to be posted as 

surety under § 2105 of this title or to be required for a conditions of 

release bond not guaranteed by financial terms, the court shall not 

require oppressive bail but shall require such bail as reasonably will 

assure the reappearance of the defendant, compliance with the 

conditions set forth in the bond, and the safety of the community. In 

fixing the amount, the court shall also take into consideration the 

criteria set forth in § 2105(b) of this title.87 

 

 
85 Delaware Constitution, Art. I, § 12. 
86 11 Del. C. § 2101. 
87 11 Del. C. § 2107(a). 
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When determining the amount of bail, the court considers the criteria set forth in 

section 2105, which states, in part: 

(b) In determining whether the defendant is likely to appear as 

required and that there will be no substantial risk to the safety of the 

community the court shall, on the basis of available information, take 

into consideration the nature and circumstances of the crime charged, 

whether a firearm was used or possessed, the possibility of statutory 

mandatory imprisonment, whether the crime was committed against a 

victim with intent to hinder prosecution, the family ties of the 

defendant, the defendant’s employment, financial resources, character 

and mental condition, the length of residence in the community, 

record of convictions, habitual offender eligibility, custody status at 

time of offense, history of amenability to lesser sanctions, history of 

breach of release, record of appearances at court proceedings or of 

flight to avoid prosecution or failure to appear at court proceedings.88 

 

Additionally, at the time the court set Burroughs’ bail, Superior Court Interim 

Criminal Rule 5.2 (Interim Rule 5.2) was in place and provided guidance for 

setting bail.  As the Superior Court explained: 

Rule 5.2 allowed offenders to be released without monetary 

conditions.  Exceptions, however, exist. For example, an offender 

should not be released without monetary conditions if the individual is 

a risk to public safety.  Certain identified “signal offenses” recognize 

potential risk to public safety. If a defendant is charged with a signal 

offense, a court may exercise its discretion, after consideration of the 

entire record, and require conditions of release bond necessary to 

reasonably assure protection of public safety.89   

 

 

 
88 11 Del. C. § 2105(b). 
89 Burroughs, 2022 WL 1115769, at *3. 
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In Burroughs case, the court considered his Sufficient Sureties argument and 

concluded: 

In Delaware, monetary bail should be set at an amount that considers 

risk of flight and ensures public safety. If the State admitted its only 

interest for setting bail was in preventing Defendant’s flight, the bail 

would need to be set at a sum designed to ensure that goal, and no 

more.  But here, the Court properly was concerned with the public’s 

safety if Defendant were to be released. To reiterate, Defendant, was 

classified as a “Person Prohibited” from possessing a firearm, and the 

State nevertheless presented evidence he carried one on his person 

when arrested. The bail imposed fell within the SENTAC guidelines 

and met the requirements of Delaware’s constitutional bail statute.90 

 

The court also noted that Burroughs had been charged with a signal offense, which 

required special consideration under Interim Rule 5.2.91 

Burroughs’ contention that the Superior Court “deliberately” or 

“intentionally” set bail in an amount he could not afford simply to keep him 

incarcerated is without merit or support in the record.  The court considered his 

request for nonmonetary conditions and, contrary to Burroughs’ assertion, assessed 

it against some of the statutory criteria listed in the Chapter 21 statutes.  The court 

ultimately determined that nonmonetary conditions were not appropriate when 

weighed against several of the criteria meant to assure the safety of the public.   

The Superior Court did not violate Article I, section 12 of the Delaware 

Constitution.  The court properly considered Burroughs’ bail motion, held a 

 
90 Burroughs, 2022 WL 1115769, at *8 (citation omitted). 
91 Id. 
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hearing, and, citing to record evidence, declined to grant him nonmonetary bail - 

applying the criteria set forth in Chapter 21.  
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     CONCLUSION 
 

 For the foregoing reasons, the judgment of the Superior Court should be 

affirmed. 
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