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STATE DEFENDANTS-APPELLEES’ ANSWERING BRIEF

I. INTRODUCTION

The core premises of Plaintiffs’ breach of trust claims are that the State is not permitted to
operate a public highway — Mauna Kea Access Road (MKAR) — on Hawaiian home lands and
must compensate the Hawaiian home lands trust for the past use of trust lands for that road. But
Plaintiffs are re-litigating a controversy that the Legislature explicitly brought to final resolution
through Act 14 of 1995 (Act 14): the uncompensated use of Hawaiian home lands for public
purposes.

Even assuming arguendo that the construction and use of MKAR on Hawaiian home lands
was improper, the land exchanges initiated by Act 14 were a final resolution of all claims
regarding uncompensated use of Hawaiian home lands for state roads and highways. In the
Legislature’s exact words, Act 14 had “the effect of res judicata™ as to breach of trust claims that
arose prior to July 1, 1988. There is no question that MK AR was in use as a public road — built
and paid for by the State of Hawai‘i — long before July 1, 1988. So, there is no question that any
breach of trust claims regarding the public use of MKAR were resolved by Act 14.

Nor can Plaintiffs avoid Act 14 as a bar to their claims by focusing on the Department of
Transportation’s (DOT) 2018 designation of MKAR as a state highway, which changed the
jurisdiction over MKAR from the County of Hawai‘i to the State. The governmental entity — state
or county — that had jurisdiction over MKAR at any given time is of no consequence to whether
Act 14 bars Plaintiffs’ claims, given that the uncompensated use and status of MKAR as a public
road both unquestionably began before July 1, 1988. Even more confounding is that, in seeking a
court order returning MKAR to the “exclusive control” of the DHHL, Plaintiffs have declined to

seek the one remedy that Act 14 left available to them; to wit, enforcement of Act 14’s land



exchange provisions.

In addition to being barred by Act 14, Plaintiffs’ claims fail at the outset for a separate,
additional legal reason. Plaintiffs’ claims are barred by the State’s sovereign immunity pursuant
to Act 395 of 1988 (Act 395), which expressly preserved the State’s immunity for breach of trust
claims arising before July 1, 1988, and for those relating to governmental activity beginning prior
to that date and continuing after. For these reasons, explained fully below, this Court should
affirm.

II. COUNTER STATEMENT OF THE CASE
A. Factual Background

1. The Hawaiian Homes Commission Act and the Hawaiian Home Lands

Congress enacted the Hawaiian Homes Commission Act 1920 (HHCA)' in 1921, creating
a land trust “that was intended to rehabilitate the native Hawaiian people by, inter alia, making
them eligible to receive the benefits of homesteading through leased land and related programs
from the trust.” Kalima v. State, 111 Hawai‘i 84, 87, 137 P.3d 990, 993 (2006). The HHCA set
aside over 200,000 acres of land for the land trust, which are known as the Hawaiian home lands.
Ahuna v. Dep’t of Hawaiian Home Lands, 64 Haw. 327, 337, 640 P.2d 1161, 1167—68 (1982).
Upon entry into the union in 1959, the State of Hawai‘i took title to the Hawaiian home lands, at
the same time assuming responsibility for the “management and disposition” of the lands, Kepo ‘o
v. Watson, 87 Hawai‘i 91, 97, 952 P.2d 379, 385 (1998), and the fiduciary obligation to the native
Hawaiian people established by the HHCA. Ahuna, 64 Haw. at 338, 640 P.2d at 1168. In other
words, while “the State is bound by its fiduciary duty to the Native Hawaiian beneficiaries, . . .
both legal title and management responsibilities over the land are still in the hands of the State.”

Kepo ‘o, 87 Hawai‘i at 97,952 P.2d at 385.

! Hawaiian Homes Commission Act 1920 (Act of July 9, 1921, c. 42, 42 Stat. 108).



The State implements its fiduciary duties under the HHCA through the Department of
Hawaiian Home Lands (DHHL, or the Department), which is headed by a state board called the
Hawaiian Homes Commission (the Commission). HHCA § 202.

2. The Humu‘ula Mauka Hawaiian Home Lands and the Mauna Kea Access
Road

Section 203 of the HHCA described various parcels of land to be set aside as “available
lands,” and designated as Hawaiian home lands. HHCA § 203. Relevant here, section 203(1) of
the Act required the Department to select 53,000 acres from Humu‘ula Mauka on Hawai‘i Island.
HHCA § 203(1). In June 1929, the Commission duly selected 49,100 acres from Humu‘ula
Mauka. ROA Dkt. 94 at PDF 69-70 (Commission Resolution No. 5).?

At the time of their designation, the Humu‘ula Mauka trust lands were controlled by the
Territory’s Commission on Public Lands and leased by Parker Ranch. ROA Dkt. 94 at PDF 79.
The HHCA, in section 204, permitted lands designated as Hawaiian home lands to be held and
managed by the Commission on Public Lands (or the Board of Land and Natural Resources
following statehood) if they were not immediately required for the HHCA’s purpose. See HHCA
§ 204. The Humu‘ula Mauka home lands continued to be held under BLNR’s control and leased
to Parker Ranch until 1976. ROA Dkt. 94 at PDF 79-81; see also Opening Brief (OB) at 3.

Although a road to the summit of Mauna Kea has existed since 1964, much of it was
originally a dirt “jeep road.” See ROA Dkt. 86 at PDF 8. Under the State’s direction, MKAR
underwent several improvement projects while the land was still under BLNR’s control. See OB
at4. In 1967, the State Legislature appropriated $2,440,000 for projects on Mauna Kea, including

the “planning, construction, and equipping” of MKAR. 1967 Haw. Sess. Laws Act 217, § 1 at

2 All citations to CAAP Dkt. #19, the Record on Appeal, shall be as follows: ROA Dkt. [circuit
court docket number] at PDF [page number in electronic PDF document], followed by a
description of the document in parentheses where relevant.



292. And in 1970, the Legislature appropriated another $2,298,000 for further improvements to
MKAR, specifically the “[c]onstruction of a two-lane highway from the Saddle Road in vicinity of
Puu Huluhulu to the summit by way of Hale Pohaku.”® 1970 Haw. Sess. Laws Act 187, § 1 at
413. Notably, this was listed in Act 187 as a “highways” appropriation. /d.

The State’s construction of the “two-lane highway” was completed by 1974, and in
December of that year, the County of Hawai‘i took over maintenance of the road. ROA Dkt. 94 at
PDF 77. Two years later, at the Commission’s request, BLNR transferred management of the
Humu‘ula Mauka lands back to DHHL. ROA Dkt. 94 at PDF 62-64.

In 1983, the Commission conveyed the section of the MKAR on Hawaiian home lands to
the County of Hawai‘i for maintenance purposes, ROA Dkt. 94 at PDF 87 (County of Hawai‘i
Resolution), and the County accepted the road into its inventory. /d. The MKAR remained a
county highway from 1983 until March 2018, when the Department of Transportation designated
the 6.27 miles of Mauna Kea Access Road from the intersection with Daniel K. Inouye Highway
to a point 125 feet past the Visitor Information Center as a State Highway, Route 210. See ROA
Dkt. 87 at PDF 23 (DOT Highways Division Memorandum).

3. Act 395 and the Governor’s Action Plan to Address Controversies Arising
Prior to July 1, 1988

In 1988, the State Legislature passed the Native Hawaiian Trusts Judicial Relief Act, or
Act 395. 1988 Haw. Sess. Laws Act 395, at 942-45 (Act 395). Act 395 provided a limited waiver
of the State’s sovereign immunity for “any breach of trust or fiduciary duty resulting from the acts

or omissions of its agents, officers and employees in the management and disposition of trust

3 The portion of the MKAR at issue in this case, i.e., the part that is located on the Humu‘ula
Mauka Hawaiian home lands, is below Hale Pohaku. In other words, all parts of MKAR relevant
here are situated between Saddle Road and Hale Pohaku. See OB at 4 and n.3.



funds and resources of . . . [t]he Hawaiian home lands trust . ...” Id. §2, at 943.* This waiver of
immunity, however, applied only to causes of action accruing after Act 395’s effective date, or
July 1, 1988. Id. §3; see also 1995 1st Spec. Sess. Laws Act 14 § 1, at 696 (“Act 395 . . . provided
a limited waiver of sovereign immunity for breaches of the Hawaiian home lands trust from July
1, 1988 forward.”).
In addition, Act 395 expressly preserved the State’s sovereign immunity as any continuing
governmental activities that had begun prior to July 1, 1988:
No action shall be maintained under this Act for any existing
projects, programs, or any other governmental activities which are
continuing, and which were begun, completed, or established prior
to July 1, 1988.
Id. §4, at 945.
Act 395 also sought to address past controversies that arose prior to July 1, 1988, albeit in
a different fashion. Act 395 required the Governor to “present a proposal to the legislature”
regarding resolution of those controversies. Id. §5, at 945. In the event the Governor did not
present a proposal or the Governor’s proposal were rejected, and no other means of resolving such
controversies was established, the Act provided that there would be a right to sue for breach of
trust claims arising prior to July 1, 1988. Id.
In 1991 the Governor presented to the Legislature the Governor’s Action Plan to Address
Controversies under the Hawaiian Home Lands Trust and the Public Land Trust. ROA Dkt. 94 at

PDF 101-216. Among other things, the Action Plan proposed convening a task force comprised of

representatives from DHHL, DLNR, the Office of State Planning, and the Department of the

“ For such claims, Act 395 also required any party filing suit to “exhaust[] all administrative
remedies available,” and to give “not less than sixty days written notice prior to filing of the suit
that unless appropriate remedial action is taken suit shall be filed.” 1988 Haw. Sess. Laws Act
395 § 2, at 943-44. The Act also established a two-year statute of limitations for breach of trust
claims. Id. §2, at 944. Act 395 was partially later codified as HRS chapter 673.



Attorney General® to accelerate decision making concerning “DHHL’s land title and related
compensation claims which are based on illegal, improper or unauthorized withdrawals, transfers,
takings or uses of Hawaiian home lands.” /d. at PDF at 146-47.

The Action Plan laid out some of the past and ongoing issues regarding governmental use
of land designated as Hawaiian home land, including transfers of Hawaiian home lands “for uses
such as airports, schools, parks, military installations and other public projects.” ROA Dkt. 94 at
PDF 142 (Governor’s Action Plan). It noted past and ongoing governmental use of Hawaiian
home lands for, inter alia, “water tank sites, road easements . . .[,] a transportation baseyard,” id.,
and stated that it planned to address “public highway access through Hawaiian home lands,” ROA
Dkt. 94 at PDF 161. The Action Plan also acknowledged that “Hawaiian home lands have been
taken for public use, in some instances, without any formal record of transaction or formal
conveyance,” id. at 142, and that “[n]one of the executive orders, governors’ proclamations,
unauthorized uses and land transfers that illegally or improperly involved Hawaiian home lands
was accompanied by compensation to the Hawaiian home lands trust for the withdrawal or use of
the lands.” Id. The Legislature found that the Action Plan met the intention of Act 395, and
passed a concurrent resolution accepting and amending the Action Plan. Act 14 at §1.

The Task Force first convened in 1991, and through its efforts, the Legislature resolved
several DHHL claims during the 1992 and 1993 legislative sessions. /d. Additionally, as a
separate initiative in 1994, the Governor initiated the transfer of 16,518 acres of State lands to the
Hawaiian home lands trust. /d. Regarding the resolution of issues related to the use of Hawaiian

home lands for public purposes, the Task Force presented to the Legislature in the 1995 session a

3 Following a lawsuit, an independent representative of native Hawaiian beneficiaries was also
appointed to participate on the Task Force as the “sole representative of the beneficiary class,”
beginning in August 1993. Act 14, § 1, at 698



Final Report, which included a Memorandum of Understanding (MOU) signed by all parties on
the Task Force, including the independent representative. See Act 14 at § 1, 697; see also ROA
Dkt. 95 at PDF 2-30, 34-41. The Final Report recommended to the Legislature “a packaged
approach to the resolution of the remaining claims,” including an “[e]xchange of lands to resolve
uses of Hawaiian home lands for roads and highways.” ROA Dkt. 95 at PDF 6.

Specifically as it relates to this case, the Final Report recommended that the State provide
“[cJompensation of all remaining confirmed uncompensated public uses of Hawaiian home lands,
including . . . (c) [a] land exchange to remedy uncompensated use of the DHHL lands for State
roads and highways.” Id. at PDF 24. The MOU attached to the Final Report reflected the same
intent to resolve use of Hawaiian home lands for public roads. See id. at PDF 38 (“The task force
will initiate a land exchange to remedy uncompensated use of Hawaiian home lands for state roads
and highways.”). The intent behind the MOU was that it would become binding upon the
Legislature’s enactment of appropriate legislation, and at such time, remaining claims regarding
the DHHL lands would be resolved. /d. at PDF 40.

4. Act 14

The same year that the Task Force presented its Final Report — 1995 — the Legislature did
exactly that and enacted Act 14. At the outset, the Legislature noted that Act 14 was intended to
resolve not just improper withdrawals of Hawaiian home lands by the State and territorial
governments, but also improper use of trust lands: “The legislature . . . finds that thousands of
acres of Hawaiian home lands were allegedly used, disposed of, or withdrawn from the trust by
territorial or state executive actions in contravention of the HHCA.” Act 14, §1. The Legislature
also explained that it intended Act 14 to be a final resolution of the Hawaiian home lands

controversies addressed by the Task Force and the Governor’s Action Plan:



The legislature by this Act hereby takes these measures to bring the

desired closure, to fully effectuate in part the intent of S.C.R. No.

185, H.D. 1, 1991 and the governor’s Action Plan, and to fully

effectuate the legislature’s intent of final disposition of the matters

addressed by this Act.
1d.; see also id. §2 (“The primary purposes of this Act are to: (1) Resolve all controversies relating
to the Hawaiian home lands trust which arose between August 21, 1959 and July 1, 1988; (2)
Prohibit any and all future claims against the State resulting out of any controversy relating to the
Hawaiian home lands trust which arose between August 21, 1959 and July 1, 1988[.]7).

In addition to several other initiatives,® Act 14 provided that “[t]he State, while not
admitting the validity of any claims, hereby resolves and satisfies all controversies and claims
encompassed by this Act by ... (2) ... the initiation of a land exchange to remedy uncompensated
use of Hawaiian home lands for state roads claims and highways[.]” Id. §6(2). The passage of the
Act was intended to be “in full satisfaction and resolution of all controversies at law and in equity .

. arising out of or in any way connected with the management, administration, supervision of the
trust” between August 21, 1959 and July 1, 1988. Id. §4. To that end, the Legislature gave Act 14
the effect of res judicata as to such claims:

The passage of this Act shall have the effect of res judicata as to all
parties, claims, and issues which arise and defenses which have been
at issue, or which could have been, or could in the future be, at
issue, which arose between August 21, 1959 and July 1, 1988,
whether brought against the State or its officials, directly or
indirectly, by subrogation, derivative or third party action, tender,
federal action, or by any other means whatsoever.

Act 14, §4 (emphasis in original).

Although Act 14 barred breach of trust claims as to these controversies, the Legislature

® For example, Act 14 mandated “[t]he establishment of the Hawaiian home lands trust fund and
the requirement that the State make twenty annual deposits of $30,000,000, or their discounted
value equivalent, into the trust fund.” Act 14, §6(1).



nevertheless provided a means of relief as to the provisions of Act 14, making actions to enforce
the provisions of the Act the exclusive remedy:

Notwithstanding any other law to the contrary, the State and its

officials, the members of the board, the members of the Commission

and the independent representative shall not be subject to suit by any

party on any decision relating to the resolution of these claims,

except for actions to enforce the provisions of this Act.
Id. §17.

By June 30, 2015, the State had satisfied the funding component of Act 147 and had
transferred several thousand acres of land to DHHL.® ROA Dkt. 95 at PDF 112-113 (DHHL
submittal to HHC, Jan. 2019). As of 2019, completion of parts of Act 14’s land transfer and
exchange requirements remained outstanding, including compensation of approximately 346.203
acres to satisfy the act’s roads and highways land exchange requirement. /d. DHHL and other
State agencies are working on finalizing outstanding matters under Act 14, including finalizing
review of whether the Hawaiian home lands trust has in fact received sufficient lands to satisty
Act 14. See ROA Dkt. 95 at PDF 131-32 (DHHL Media Statement re Seeking Act 14 Private
Counsel).

B. Procedural History

In September of 2019, Plaintiffs sent to DOT, the Commission, and the Department of the

Attorney General a “Sixty-day Notice of Intent to Sue For Trust Breaches in Absence of

7 Satisfaction of Act 14’s funding component included establishment of the Hawaiian home lands
trust fund; twenty annual deposits of $30,000,000 into the trust fund; payment of $2,348,558 as
advance rent for continued use of trust lands under Nanaikapono Elementary School; payment of
$2,390,000 for the State’s uncompensated use of trust lands between 1959 and 1995; and payment
of $1,539,000 to DHHL for use of land in Hanapepe, Kaua‘i. ROA Dkt. 95 at PDF 112-13.

8 As 0f 2019, of the 16,518 acres of useable land for which the State had initiated transfers in
1994, see id. at 113; Act 14 §1, just under 697 acres remained pending transfer completion. ROA
Dkt. 95 at PDF 113.



Corrective Action Related to Land Exchanges to Compensate for Illegally Taken Streets and
Roads.” ROA Dkt. 87 at PDF 48-50. The notice stated that Plaintiffs intended to sue for breaches
of trust based in large part on alleged failures to implement the terms of Act 14. See id. at PDF 48
(“[W]ith the passage of Act 14, the State of Hawai‘i pledged to enter into land exchanges to
compensate the HHCA trust for 346 acres of land, which it, through its various agents, illegally
took.”); id. (“These omissions constitute another series of new and independent breaches of trust
for failure to implement the terms of Act 14, which were designed to fully and finally remedy the
breaches of trust associated with the taking of these same trust lands.”).

Plaintiffs filed their operative First Amended Complaint (FAC) on February 20, 2020,
asserting two counts: (1) breach of trust against the DHHL Defendants, and (2) breach of trust
against the State. ROA Dkt. 12 at PDF 8-11 (FAC). Plaintiffs seek declaratory and injunctive
relief, and damages. Specifically, they seek a declaration that the State has breached its trust
duties by using the land underlying MK AR without compensation (and that DHHL has breached
its trust duties by failing to redress such use); the return of control of the MKAR from DOT to
DHHL; and damages to remedy the uncompensated use of trust lands for the MKAR. Id. at PDF
11-12.

Defendants filed a Motion to Dismiss the FAC on several grounds. First, that pursuant to
Act 395 the State had not waived its sovereign immunity as to Plaintiffs’ breach of trust claims.
ROA Dkt. 54 at 8-10. Second, that Act 14 separately barred Plaintiffs’ claims because it “resolved
all claims regarding the Hawaiian home lands trust, including the use of Hawaiian home lands as
state roads and highways,” and made enforcement of the land exchange provision the exclusive
remedy. Id. at PDF 10-11. Finally, Defendants argued that Plaintiffs lacked standing to challenge

the 2018 designation of MKAR as a state highway. /d. at PDF 12-13. The circuit court denied the
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State’s motion at the hearing held May 8, 2020. ROA Dkt. 82. Defendants thereafter answered the
FAC and filed a First Amended Answer on May 28, 2020. ROA Dkt. 76, 80.

Plaintiffs later filed their Motion for Partial Summary Judgment (MPSJ), seeking an order
granting their requested declaratory relief. ROA Dkt. 84-87; see also OB at 10. Defendants filed
a Memorandum in Opposition, ROA Dkt. 92-95, asserting the same arguments they had raised in
the earlier Motion to Dismiss, plus two additional arguments: (1) Plaintiffs could not maintain an
HRS chapter 673 breach of trust claim because they had failed to exhaust administrative remedies
under HRS § 673-3; and (2) Plaintiffs had failed to present evidence that the State was in breach of
its trust obligations regarding MKAR. ROA Dkt. 92 at PDF 21-24.

Following a hearing, see ROA Dkt. 106 (Aug. 4, 2020 Transcript), the circuit court denied
Plaintiffs’ motion, ruling that Act 14 “plain[ly] and unambiguous[ly]” barred their claims:

Based on the plain and unambiguous language of Act 14, the Court
finds the intent of the Legislature clear: upon enactment, Act 14
fully and finally resolved the claims referenced therein, including
the “uncompensated use of Hawaiian home lands for state roads

claims and highways,” which arose between August 21, 1959 and
July 1, 1988.

Moreover, the State’s designation of MKAR as a State Highway in
March 2018 does not take Plaintiffs’ claims outside Act 14 and give
them the right to the requested relief pursuant to HRS ch. 673.

Claims and controversies related to the “management,
administration . . . or disposition” of the trust lands underlying
MKAR arose before July 1, 1988. Efforts to pave and improve
MKAR began in the mid to late 1960s and continued through the
early 1970s. When completed in 1974, pursuant to an agreement
with DHHL, the County maintained MKAR, and the public has used
the road for more than 50 years. No compensation has ever been
paid for use of the trust lands underlying MKAR. It is that
uncompensated use of Hawaiian home lands that warranted
MKAR’s inclusion into the land exchange contemplated by Act 14.
Upon passage of Act 14, the contemplated land exchange was in full
satisfaction and resolution of all controversies or claims related to
the home lands underlying MKAR.

11



ROA Dkt. 126 at PDF 6-8 (Order Denying Plaintiffs’ MPSJ) (emphasis in original).
The circuit court later entered final judgment in favor of Defendants, ROA Dkt. 161 (Final
Judgment), and Plaintiffs timely appealed, see CAAP Dkt. 1 (Notice of Appeal).

III. STANDARD OF REVIEW

A. Summary Judgment
“[I]n reviewing summary judgment decisions, an appellate court steps into the shoes of the
trial court and applies the same legal standard as the trial court applied.” Citizens for Equitable &
Responsible Gov’t v. Cnty. of Hawai ‘i, 108 Hawai‘1 318, 321-22, 120 P.3d 217, 220-21 (2005)
(quoting Beamer v. Nishiki, 66 Haw. 572, 577, 670 P.2d 1264, 1270 (1983) (cleaned up)). As
such, “[sJummary judgment is appropriate if the pleadings, depositions, and answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue of material fact and the moving party is entitled to a judgment as a matter of law.”
Id. (quoting Pac. Int’l Serv. Corp. v. Hurip, 76 Hawai‘i 209, 213, 873 P.2d 88, 92 (1994)).
B. Statutory Interpretation
A trial court’s conclusions of law are reviewed de novo under the right/wrong standard. /d.
(citing Fujimoto v. Au, 95 Hawai‘i 116, 137, 19 P.3d 699, 720 (2001)). “Statutory interpretation is
a question of law reviewable de novo.” Hawaiian Dredging Constr. Co., Inc. v. Fujikawa Assocs.,
Inc., 142 Hawai‘1 429, 433, 420 P.3d 360, 364 (2018) (quoting State v. Wheeler, 121 Hawai‘i 383,
390,219 P.3d 1170, 1177 (2009) (internal quotation marks omitted). This court’s construction of
statutes is guided by the following rules:
First, the fundamental starting point for statutory interpretation is the
language of the statute itself. Second, where the statutory language
is plain and unambiguous, our sole duty is to give effect to its plain
and obvious meaning. Third, implicit in the task of statutory

construction is our foremost obligation to ascertain and give effect
to the intention of the legislature, which is to be obtained primarily
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from the language contained in the statute itself. Fourth, when there
is doubt, doubleness of meaning, or indistinctiveness or uncertainty
of an expression used in a statute, an ambiguity exists.

Id. at 433-34, 420 P.3d at 364-65 (quoting Wheeler, 121 Hawai‘i at 390, 219 P.3d at 1177).

IV. ARGUMENT

The circuit court correctly found that Act 14 unambiguously bars Plaintiffs’ claims. For
the reasons explained fully below, this Court should affirm on the same grounds. In addition, as a
separate and alternative legal basis upon which this Court may affirm,’ Plaintiffs’ claims are
barred by the State’s sovereign immunity, which was expressly preserved in Act 395 for breach of
trust claims arising before July 1, 1988 and in regard to governmental activities beginning before
that date and continuing after.

A. Act 14 Bars Plaintiffs’ Claims

1. Act 14 resolved breach of trust claims regarding the use of MKAR as a
public road

In no uncertain terms, Act 14 provided a full and final resolution to breach of trust claims
involving the management, supervision, or disposition of trust lands by the State that arose
between August 21, 1959, and July 1, 1988. Moreover, the Act expressly stated that it would
“have the effect of res judicata” as to such claims:

The passage of this Act is in full satisfaction and resolution of all
controversies at law and in equity, known or unknown, now existing
or hereafter arising, established or inchoate, arising out of or in any
way connected with the management, administration, supervision of
the trust, or disposition by the State or any governmental agency of
any lands or interests in land which are or were or are alleged to
have been Hawaiian home lands, or to have been covered by the
HHCA arising between August 21, 1959 and July 1, 1988.

? This Court may affirm “on any ground in the record that supports affirmance,” even if the lower
court relied on a different ground or theory. Poe v. Hawai ‘i Lab. Rels. Bd., 87 Hawai‘i 191, 197,
953 P.2d 569, 575 (1998). Of course, if this Court should affirm on the same grounds as the
circuit court — i.e., that Act 14 bars Plaintiffs’ claims — then there is no need to even reach this
alternative argument.
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The passage of this Act shall have the effect of res judicata as to all
parties, claims, and issues which arise and defenses which have been
at issue, or which could have been, or could in the future be, at
issue, which arose between August 21, 1959 and July 1, 1988,
whether brought against the State or its officials, directly or
indirectly, by subrogation, derivative or third party action, tender,
federal action, or by any other means whatsoever.

Act 14, §4 (emphasis in original); see also Kalima, 111 Hawai‘i at 112, 137 P.3d at 1018 (Act
14’s “plain language expresses a clear intent to settle all ‘title-related’ claims”).

There is no question that breach of trust claims regarding MKAR fall under Act 14’s full
and final resolution. The road was built by the State in the 1970s when it appropriated substantial
sums of money to construct a “two-lane highway.” The MKAR has been in public use near
continuously since then. The State has acknowledged that for many years the public use of the
MKAR on Hawaiian home lands went uncompensated. In other words, it is beyond dispute that
between August 21, 1959, and July 1, 1988, the State put the Hawaiian home lands underlaying
MKAR into use for a public purpose, without compensation. But it is precisely that
uncompensated use that the Legislature remedied through the passage of Act 14. And Plaintiffs
even acknowledge in their complaint that their claims “aris[e] out of or [are] . . . connected with
the management, administration, supervision of the trust, or disposition by the State” of lands in
the Hawaiian homes trust, as Act 14 specifies. In their complaint, Plaintiffs allege:

106. As trustees, State Defendants are liable for their continued use

of the MKAR without paying rent to DHHL Defendants since July
1, 1988.

107. Since that date, State Defendants have breached their trust
duties by failing to timely pay compensation for their use of
Hawaiian home lands trust lands underlying the MKAR.

108. These breaches of trust result from the acts or omissions of
State Defendants’ agents, officers, and employees in the
management and disposition of trust resources of the Hawaiian
home lands trust.
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ROA Dkt. 12 at PDF 10 (FAC) (emphasis added).

These allegations are simply not consistent with Plaintiffs’ current arguments that Act 14
does not apply. They allege that their breach of trust claims arose out of the State’s management
and disposition of trust resources, and that the breaches started on July 1, 1988. But nothing
happened on July 1, 1988 that would signify the beginning of the breach or the arising of
Plaintiffs’ claims. In other words, Plaintiffs’ claims plainly arose prior to July 1, 1988, and
Plaintiffs’ adoption of that date as the beginning of their breach of trust claims is purely an artfully
pled attempt to avoid Act 14’s preclusive effect.!”

Plaintiffs also run afoul of Act 14 because they have failed to seek the sole remedy that the
act permits. Section 6 of Act 14 provides the specifics as to how the Act “resolve[d] and
satisfie[d] all controversies and claims encompassed by [the] Act.” Act 14, §6. In addition to
requiring the State to establish a trust fund, see Act 14, §6(1), it provided for the initiation of
several land transfers and exchanges. With respect to roads and highways, the Act required “the
initiation of a land exchange to remedy uncompensated use of Hawaiian home lands for state
roads claims and highways.” Act 14, §6(2).

Importantly, Act 14 made the enforcement of the land exchange the exclusive remedy for
claims falling under the Act’s purview. See Act 14, §17 (“Notwithstanding any other law to the
contrary, the State and its officials, the members of the board, the members of the Commission . . .
shall not be subject to suit by any party on any decision relating to the resolution of these claims,
except for actions to enforce the provisions of this Act.” (Emphasis added)). Enforcing the land

exchange provision of Act 14, however, is the one remedy that Plaintiffs do not seek. See ROA

19 For reasons discussed further, infia Part IV.A.i, Plaintiffs’ allegations that the breaches of trust
began on July 1, 1988 are also inconsistent with their current arguments that the breaches did not
begin until 2018. See, e.g., OB at 27-28.
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Dkt. 12 at PDF 11-12 (First Amended Complaint) (seeking declarations that Defendants have
“breached their trust obligations by using Hawaiian home lands underlying the MKAR without
compensation,” that “control over the Hawaiian home lands underlying the MKAR rests solely
with the DHHL Defendants,” that “the MKAR 1is not a state highway,” orders for monetary
damages, and orders enjoining State DOT “from asserting control or authority over the MKAR,”
and from declaring MK AR to be a state highway). Plaintiffs have even expressly acknowledged
that they do not want to enforce Act 14’s land exchange provision, despite their apparent
recognition that the land exchange initiated by Act 14 applies to MKAR. As Plaintiffs’ counsel
stated at the hearing on Plaintiffs’ MPSJ:

This case is about what happened between 1988 -- or -- or

specifically between the passage of Act 14 and now, what happens

in the middle, and there’s a lot to be concerned with, with the lack of

movement on the transaction contemplated by Act 14. But, again,

that’s not what this case is about so that remedy that -- that is

apparently available is not an administrative remedy for the claims

of plaintiffs because they’re not seeking to enforce a land exchange.
ROA Dkt. 106 at PDF 69 (Aug. 4, 2020 Transcript).

In short, Plaintiffs believe that they can avoid Act 14’s preclusive effect by simply not

asking the court to enforce the land exchange provision, and that they may continue to bring

breach of trust claims until the land exchange provisions of Act 14 are fully completed (i.e., during

the “middle,” as Plaintiffs’ counsel and the circuit court phrased it).!! But this theory is

! Plaintiffs’ characterizations of their claims have been inconsistent throughout this litigation.
They have at times characterized the alleged breach of trust as being based on a failure to
implement the terms of Act 14, see, e.g., ROA Dkt. 87 at PDF 48 (Notice of Intent to Sue)
(describing a “series of new and independent breaches of trust for failure to implement the terms
of Act 14”), and at other times as having nothing to do with Act 14, see, e.g., OB at 15 (“Act 14
did not preclude Plaintiffs’ claims or their entitlement to summary judgment. Act 14 resolved only
those claims that existed between August 21, 1959 and July 1, 1988, and the State’s taking of the
Access Road through its designation of it as a State highway occurred forty years after that
period.”). At yet other times, they have taken a middle ground and suggested that while they have
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antithetical to the plain terms of Act 14. Even were it not for the exclusive remedy provision in
section 17, there is nothing in Act 14 that requires relinquishment of control over the MKAR (or
any other public road) back to DHHL. Indeed, that was plainly not the Act’s intent, because one
of the express purposes of Act 14 was to bring claims like this to final resolution to prevent
“disruption of public purposes.” Act 14, §1. In other words, Act 14 was intended to provide
compensation and final settlement for the use of Hawaiian home lands for public purposes,
without disrupting those public uses or otherwise requiring them to end.

That purpose is especially important here, where the relief Plaintiffs request — i.e., the
transfer of control over a public road from DOT to DHHL — would surely disrupt the public use of
MKAR. Even if Plaintiffs do not wish for DHHL to close MKAR, DHHL’s plans for the
Hawaiian home lands in the Humu‘ula area neither “contemplate . . . DHHL’s control of the
[MKAR],” nor “consider, contemplate, account, or budget for the liabilities and other costs
associated with the control, repair and maintenance of MKAR.” ROA Dkt. 93 at PDF 5 (Choy
Dec.). And the powers available to DOT and the counties that are necessary to exert proper
authority over public roads, see, e.g., HRS § 264-1.5 (“Emergency powers; traffic emergency
zones”), are simply not available to DHHL because nothing in the HHCA grants DHHL any kind
of police power or other authority over highways.

In essence, Plaintiffs are attempting to relitigate the exact type of controversy that the
Legislature resolved via Act 14. And the fact that the Legislature provided a remedy —i.e., to

enforce the terms of Act 14 — belies Plaintiffs’ assertion that “the circuit court’s decision . . .

brought breach of trust claims here, they would be free to bring a separate suit to enforce Act 14’s
terms. See ROA Dkt. 106 at PDF 30 (Aug. 4, 2020 Transcript) (Plaintiffs’ counsel explaining that
Plaintiffs are “not happy with the failure to . . . consummate the . . . agreement which occurred via
Act 14 and they would be able, under Act 14, to sue to enforce. That ... would be their . . .
decision but that’s out of the . . . realm of this case.”).
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would close the courthouse doors to beneficiaries who wish to end ongoing breaches of trust . .. .”
OB at 30. Rather, it is Plaintiffs’ own decision to forgo that remedy and seek one that is plainly
barred that is the cause of their frustration; not the circuit court’s decision.

2. The 2018 designation of MKAR as a state highway does not take Plaintiffs’
claims outside of Act 14’s scope

In an attempted end run around Act 14’s plain terms, Plaintiffs assert that it was not until
2018 — when DOT designated MKAR as a state highway — that their breach of trust claims arose.
However, the entity that asserted jurisdiction and control over MKAR at any given time, either the
State or the County of Hawai‘i, is of no relevance to whether the claims arose prior to July 1, 1988
because Plaintiffs’ breach of trust claims stem from the uncompensated use of MKAR as a public
road, which indisputably started prior to July 1, 1988 and continues to the present day. It simply
makes no difference, and certainly does not create a new actionable claim, that the management of
MKAR changed from the County to the State in 2018.

Plaintiffs’ attempts to avoid Act 14’s preclusive effects by directly challenging the 2018
designation of the road as a state highway also fail for several other reasons. First, the statute
under which DOT made the designation and under which Plaintiffs challenge the same — HRS §
264-42 — does not provide Plaintiffs with any private right of enforcement action. Second, even if
such a right existed, Plaintiffs lack standing to challenge the 2018 state highway designation.

i. The 2018 Designation of MKAR as a state highway is untethered
from Plaintiffs’ claimed injury

As an initial matter, Act 14’s resolution of controversies applied to public uses of
Hawaiian home lands by any arm or subdivision of the State. So, it made no difference whether

the road was under the jurisdiction of the State or the County. Although section 6(2) of Act 14
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referred to “state roads claims and highways,”'? the Act expressly included the counties in the
definition of the “State.” See Act 14, §3 (“*Governmental agency’ or ‘State’ means the State of
Hawaii, municipal or county governments, or any department, bureau, division, agency or political
subdivision thereof, or any board, commission, or administrative agency thereof.””). Thus, trust
claims regarding MKAR, which had been built by the State in the 1970s but by the time of Act
14’s passing was under the jurisdiction of the County of Hawai‘i, were unquestionably included in
Act 14’s road claims resolution.

Plaintiffs do not dispute this, but instead assert that the State’s designation of MKAR as a
state highway in 2018 created an entirely new breach of trust cause of action. See OB at 27-28
(“Act 14 only resolved breaches of trust related to the mismanagement of trust lands that occurred
between August 21, 1959 and July 1, 1988. Plaintiffs’ claims concern the breaches of trust that
occurred forty years later in 2018—acts and omissions related to the designation of the Access
Road for inclusion into the State Highways System.”). But the erroneousness of this theory is laid
bare by even a cursory look at Plaintiffs’ alleged injuries and alleged “[d]amages [r]esulting from
State Defendants’ [b]reach of [t]rust™:

71. The State Defendants use of Hawaiian home lands trust lands
underlying the MKAR depleted the trust of both land and revenue.

72. The Hawaiian home lands trust was damaged as a result of the
lost land and revenue, and potential associated interest or profit,
which would have otherwise been paid to or included in the
Hawaiian home lands trust.

73. The total compensation for use of the MKAR since 1988
through the present and continuing through final judgment in this
action exceeds the jurisdictional minimum in an amount to be

12 Notably, Act 14 makes no reference to HRS chapter 264, and does not use the terms “state
highway” or “county highway” at all. There is, in other words, no indication that the Legislature
intended for Act 14 to be limited in scope by HRS chapter 264, making Plaintiffs reliance on that
chapter irrelevant to the question of whether Act 14 bars their claims.
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proven at trial.

103. State Defendants have breached their trust duties by taking and
using Hawaiian home lands trust lands without compensation.

106. As trustees, State Defendants are liable for their continued use
of the MKAR without paying rent to DHHL Defendants since July
1, 1988.
107. Since that date, State Defendants have breached their trust
duties by failing to timely pay compensation for their use of
Hawaiian home lands trust lands underlying the MKAR.
108. These breaches of trust result from the acts or omissions of
State Defendants’ agents, officers, and employees in the
management and disposition of trust resources of the Hawaiian
home lands trust.

ROA Dkt. 12 at PDF 7-10 (First Amended Complaint).

It is readily apparent from their allegations that Plaintiffs’ injuries and breach of trust
claims stem from the uncompensated use of MKAR as a public road in general, and not its
designation as a “state highway” in 2018. Any doubt about this is surely erased by Plaintiffs’
assertion that the State is liable for its “continued use of the MK AR without paying rent to DHHL
Defendants since July 1, 1988.” Id. (emphasis added). Of course, if Plaintiffs’ claims truly
“concern [only] the breaches of trust that occurred forty years later in 2018,” OB at 28, and only
“arose” at that time, as Plaintiffs assert, id. at 27, Plaintiffs would not, and could not, claim that
the State’s liability for unpaid rent extends back to 1988. It makes no sense for Plaintiffs to
simultaneously assert on one hand that the alleged breaches began on July 1, 1988, and on the

other that “there is no way that Plaintiffs’ claims could have been brought or otherwise resolved

40 years before Defendants first committed the subject breaches of trust [in 2018].”
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Plaintiffs make no attempt to explain this paradox. And in any event, if Plaintiffs’ claims
did somehow arise in 1988, immediately after the enactment of Act 14, they would be time-barred
by HRS § 673-10, which provides that a suit for breach of trust must be filed within two years
“after the cause of action first accrues.”'® However, there is nothing in the record that would
indicate any change in circumstances in 1988 vis-a-vis MKAR that would trigger Plaintiffs’
claims, because MKAR remained in use as a public road and under county maintenance
jurisdiction between 1974 and 2018. Since the only significance of July 1, 1988 is that claims
arising prior are barred, Plaintiffs’ assertions of liability extending back to July 1, 1988 appear to
be an implicit acknowledgment that the claims actually arose prior to that date, which of course
means they are precluded by Act 14.

The only attempt Plaintiffs have made to explain how the 2018 designation caused any
separate harm aside from the general public use of MKAR, is that it “caused real and tangible
harm to Plaintiffs and other trust beneficiaries through (1) the State Defendants’ closure of the
MKAR for five months, . . . and (2) the failure to compensate the trust for the State’s use and
control of trust lands following the 2018 designation.” ROA Dkt. 97 at PDF 10 (Plfs. Reply in
Support of MPSJ). The second of these, as an alleged basis for the claims accruing in 2018, is
nonsensical, because in the very same document, Plaintiffs assert that the County of Hawai‘i also
asserted “improper control over the MKAR” between 1983 and 2018. Id. at PDF 9-10. If the
“improper control” over MKAR was ongoing prior to 2018, then exactly the same (alleged) harm
continued unabated after the State took over responsibility for the road after 2018. And again, Act
14 made no distinction as to public uses being made by the State versus the county governments in

its final resolution of controversies. See Act 14, §3 (including “county governments” in the

13 Plaintiffs did not file their initial complaint until February 13, 2020. ROA DKkt. 1.
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definition of the “State”).

As to the claim that DOT’s “closure of the MKAR for five months” harmed them,
Plaintiffs offer no explanation or allegation as to how the closure of the MKAR could form the
basis for a breach of trust claim. Plaintiffs’ complaint references the temporary closure of the
road, see ROA Dkt. 12 (FAC 965), but the only “damages” Plaintiffs allege are entirely
disconnected since they involve only the “deplet[ion] of the trust” and the failure to pay
compensation for the use of the trust lands. Id. at §70-73. In any event, there are no trust duties
implicated by the temporary closure of MKAR. The only harm that could conceivably result to
Plaintiffs as a result of the closure of MKAR would be a temporary inability to reach the summit
of Mauna Kea. But the summit of Mauna Kea is not on Hawaiian home lands. And nothing in the
HHCA — which forms the basis of Plaintiffs’ trust claims, see id. at 6 — provides any right to
access the summit or establishes any trust duty for the State to provide access to the summit.

Thus, whether MKAR is controlled by the State or the County is inconsequential to
Plaintiffs’ breach of trust claims and the harms that allegedly arise from those claimed breaches.
As a result, Plaintiffs have not demonstrated that the circuit court was wrong to conclude that their
claims arose prior to July 1, 1988 and are barred by Act 14.

ii. Plaintiffs have no private right of action to challenge the 2018
designation of MKAR as a state highway under HRS § 264-42

Even if it were somehow relevant to their breach of trust claims, Plaintiffs have no right to
challenge the 2018 designation of MKAR as a state highway under HRS §264-42 because that
statute does not create any private right of enforcement action, either expressly or implicitly.

Although not asserted as a separate cause of action,'* Plaintiffs argue that DOT’s 2018

141t should be noted that Plaintiffs’ FAC includes only two causes of action; both for breaches of
the Hawaiian home lands trust. It goes without saying that HRS chapter 264 — which governs only
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designation of MKAR violated HRS § 264-42, which provides:

The director of transportation acting in cooperation with appropriate
federal and county agencies, may designate for inclusion in the state
highway system, such other public highways, including county
highways, which are used primarily for through traffic and not for
access to any specific property, whether residential, business, or
other abutting property.

HRS § 246-42.
“[R]equirements imposed by statutes do not necessarily give rise to a private right of
action.” Flores v. Logan, 151 Hawai‘i 357, 368, 513 P.3d 423, 434 (2022) (quoting Hungate v.
Law Office of David B. Rosen, 139 Hawaii 394, 405, 391 P.3d 1, 12 (2017)). And even if a party
brings an action for declaratory relief to enforce a statute, that statute “must provide for an express
or implied private right of action.” Id. (quoting Cnty. of Haw. v. Ala Loop Homeowners, 123
Hawai‘i 391, 407 n.20, 235 P.3d 1103, 1119 n.20 (2010)). Neither HRS § 264-42 (nor any other
part of HRS chapter 264), provides an express private right of action. Nevertheless,
[i]n determining whether a private remedy is implicit in a statute not
expressly providing one, several factors are relevant. First, is the
plaintiff one of the class for whose [e]special benefit the statute was
enacted; ... that is, does the statute create a ... right in favor of the
plaintiff? Second, is there any indication of legislative intent,
explicit or implicit, either to create such a remedy or to deny one? ...
Third, is it consistent with the underlying purposes of the legislative
scheme to imply such a remedy for the plaintiff?

Flores, 151 Hawai‘i at 368, 513 P.3d at 434.

In Flores, the Court held that there was no private right of action under HRS § 52D-5.
First, the Court stated that the statute was intended to “provide continuity to police investigations

from one county jurisdiction to another,” rather than for the special benefit of private citizens like

Flores. Id. at 369, 513 P.3d at 435. Second, the Court noted that there was “no indication of

the highways of the state — contains no trust duties vis-a-vis the Hawaiian home lands trust.
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legislative intent to create or deny a private right of action,” and that because “strong evidence is
necessary to imply a private right of action,” without such evidence, it would “decline to infer”
such a right. /d. Finally, the Court concluded that allowing an individual to sue police chiefs
under HRS § 52D-5 would be inconsistent with “[t]he underlying purpose to ensure cooperative,
mutual aid and assistance between the counties’ chiefs of police to conduct investigations in each
other's respective jurisdictions,” because it “would interfere with the ability of police from
different jurisdictions to cooperate and provide continuity to police investigations.” Id.

For similar reasons, this Court should decline to recognize a private right of action under
HRS § 264-42. The underlying purpose of that statute, which allows the State to designate roads
as state highways, was to help the State satisfy an “acute need for more and better highways as a
result of the growth in population and the increase in the number of automobiles . . . .” 1965 Haw.
Sess Laws Act 159, at 215-16. The Legislature also noted when enacting HRS § 264-42, that the
State “ha[d] embarked on a huge highway program committing millions of dollars over the
coming years,” and that “the responsibility for the construction, maintenance and general
administration of all major thoroughfares is properly that of the State.” Id.

The legislative history therefore indicates that the statute was intended not for the special
benefit of individual private citizens such as Plaintiffs, but rather to give the State more flexibility
in building and maintaining an adequate inventory of state highways. Like in Flores, there is no
evidence, “strong” or otherwise, of an intent to create a private right of action. And like in Flores,
allowing private suits to challenge state highway designations would be inconsistent with the
statute’s underlying purpose of allowing the State more flexibility to meet the growing need for
“more and better” highways, because it would hinder the State’s ability to take over maintenance

of highways in the state. Thus, Plaintiffs have no private right of action to enforce the State’s
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designation of MKAR as a state highway in 2018.

iii. Plaintiffs lack standing to challenge the 2018 designation of MKAR
as a state highway

Even if a private enforcement right existed to challenge the 2018 designation, Plaintiffs
would still not have standing to do so. The Hawaii supreme Court in Tax Foundation of Hawai ‘i
v. State ruled that although a party seeking declaratory relief need not satisfy the traditional three-
part “injury-in-fact” test, there are nevertheless still “standing” requirements under HRS § 632-1
that must be satisfied. See Tax Foundation of Hawai ‘i v. State, 144 Hawai‘i 175, 202, 439 P.3d
127, 154 (2019). Specifically,
a party has standing to seek declaratory relief in a civil case brought
pursuant to HRS § 632-1 (1) where antagonistic claims exist
between the parties (a) that indicate imminent and inevitable
litigation, or (b) where the party seeking declaratory relief has a
concrete interest in a legal relation, status, right, or privilege that is
challenged or denied by the other party, who has or asserts a
concrete interest in the same legal relation, status, right, or privilege;
and (2) a declaratory judgment will serve to terminate the
uncertainty or controversy giving rise to the proceeding.

Id. (emphasis added); see also HRS § 632-1(b).

At minimum, Plaintiffs cannot satisfy the second part of this standing test, i.e., that “a
declaratory judgment will serve to terminate the uncertainty or controversy giving rise to the
proceeding.” Plaintiffs’ claims regarding the 2018 designation, and their attempts to have MKAR
declared not a state highway, are completely untethered from their claimed injuries and the
controversy that gives rise to this case, namely the allegedly uncompensated use of MKAR as a
public road. Plaintiffs allege that DHHL breached the trust “[b]y permitting the State Defendants’ use
of the MKAR for free,” ROA Dkt. 12 at PDF 8 (FAC 484), and that “State Defendants have breached

their trust duties by taking and using . . . trust lands without compensation.”" Id. 103. But a

15 Although Plaintiffs’ assert two separate breaches of trust by separate entities — the State and
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declaration invalidating the 2018 designation of MKAR as a state highway would neither resolve these
alleged breaches nor provide any compensation (or the basis for any compensation) for the current or
past public use of the road.

In short, any declaration that MK AR is not a state highway under HRS chapter 264 would not
provide Plaintiffs with the relief they seek; specifically compensation to the Hawaiian home lands
trust. The question of whether the trust has been properly compensated for the public use of Hawaiian
home lands — the core controversy giving rise to this case — would remain unresolved.

B. Plaintiffs’ Claims are Barred by the State’s Sovereign Immunity
The doctrine of sovereign immunity bars suits against the State “for money damages,
except where there has been a ‘clear relinquishment’ of immunity and the State has consented to
be sued.” Sierra Club v. Dep’t of Transportation of State of Hawai i, 120 Hawai‘i 181, 226, 202
P.3d 1226, 1271 (2009), as amended (May 13, 2009) (quoting Bush v. Watson, 81 Hawai‘i 474,
481,918 P.2d 1130, 1137 (1996)). Generally, under the rule established in Ex parte Young, 209
U.S. 123 (1908), and adopted by the Hawai‘i Supreme Court, relief against the State that is truly
prospective in nature will be permitted even absent a clear relinquishment of immunity:
we have adopted the rule in Young, which:
makes an important distinction between prospective and
retrospective relief. If the relief sought against a state official
is prospective in nature, then the relief may be allowed
regardless of the state’s sovereign immunity. This is true
even though accompanied by a substantial ancillary effect on

the state treasury. However, relief that is tantamount to an
award of damages for a past violation of law, even though

DHHL - there is in fact only one true trustee, the State, which administers the Hawaiian home
lands trust through DHHL. While any agency of the State can make actions or omissions that
constitute a breach of trust, the responsibility is ultimately that of the State. See, e.g., Kepo ‘o, 87
Hawai‘i at 97, 952 P.2d at 385 (“[T]he State has assumed a trust obligation regarding Hawaiian
home lands and must manage and dispose of these lands in a manner consistent with its fiduciary
duty to the beneficiaries.”). Plaintiffs present a false dichotomy by alleging separate breaches of
trust by the State and DHHL as though the two are entirely separate entities.
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styled as something else, is barred by sovereign immunity.
Id. (quoting Bush, 81 Hawai‘i at 481, 918 P.2d at 1137).
Here, the State has waived its immunity for breach of trust claims that arose after July 1,
1988. It has expressly preserved its immunity for claims that arose prior to that date. And
although Plaintiffs request monetary damages and both declaratory and injunctive relief, their
requested equitable relief is tantamount to an award of damages and is thus barred.

1. Act 395 Preserved the State’s sovereign immunity for breach of trust claims
arising before July 1, 1988

Act 395 provided a limited waiver of the State’s sovereign immunity “for any breach of
trust or fiduciary duty resulting from the acts or omissions of its agents, officers and employees in
the management and disposition of trust funds and resources of . . . [tlhe Hawaiian home lands
trust[.]” Act 395 §2 (later codified in part as HRS chapter 673); see also HRS § 673-1. However,
this waiver applied only to actions accruing after July 1, 1988. Id. at §3 (“This Act shall not apply
to any cause of action which accrued . . . prior to July 1, 1988.”); see also Kalima v. State, 111
Hawai‘i 84, 88, 137 P.3d 990, 994 (2006) (“Act 395 provided a limited waiver of sovereign
immunity . . . relating to breaches of the State’s trust responsibilities occurring after July 1,
1988”).

For all the reasons explained earlier in this brief, see Part IV.A, Plaintiffs’ claims accrued
prior to July 1, 1988, when the public use of MKAR began without compensation being paid to
the trust. But Act 395 makes it even clearer that Act 395’s limited waiver of immunity does not
apply to Plaintiffs’ claims. In section 4, Act 395 also provided that “[n]o action shall be
maintained under this Act for any existing projects, programs, or any other governmental activities
which are continuing, and which were begun, completed, or established prior to July 1, 1988.”

Act 395 §4. Thus, such actions are unambiguously exempted from Act 395’s waiver of sovereign
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immunity.

MKAR is plainly an existing project that that was begun before July 1, 1998. Act 395 does
not define “project,” but in other statutory contexts, the term includes development and
construction of infrastructure. See, e.g., Kahana Sunset Owners Ass’n v. Cty. of Maui, 86 Hawai‘i
66, 75, 947 P.2d 378, 387 (1997) (housing development and related infrastructure was a “project”
under the Hawaii Environmental Protection Act (HEPA)); Sierra Club v. Office of Planning, State
of Haw., 109 Hawai‘i1 411, 415, 126 P.3d 1098, 1102 (2006) (same); Citizens for Protection of
North Kohala Coastline v. Cty. of Haw., 91 Hawai‘i 94, 104, 979 P.2d 1120, 1130 (1999) (hotel
resort and related infrastructure was a HEPA “project”). There is no reason that the construction
and continuing maintenance of MKAR is not similarly a “project.”

Even if MKAR somehow is not a “project” or “program” under Act 395, it would
nevertheless fall into the catch-all language of section 4, i.e., “any other governmental activities
which are continuing and which were begun, completed, or established prior to July 1, 1988.”
There can be no doubt that the construction, maintenance, and operation of MKAR is an “activity”
that began before July 1, 1988 and continued thereafter. See, e.g., ROA Dkt. 94 at PDF 87
(County of Hawaii resolution describing the county’s “maintenance activities” on MKAR
(emphasis added)). Thus, even if Plaintiffs’ claims somehow did not arise prior to July 1, 1988,
they most certainly relate to a government activity that was begun before that date and which
continued after. As such, the State has not waived its immunity for Plaintiffs’ breach of trust
claims.

2. Plaintiffs’ claims are for retrospective relief or monetary damages

Much of Plaintiffs’ requested relief is unambiguously for monetary damages and is

retrospective in nature. See, e.g., ROA Dkt. 12 at PDF 7, 12 (FAC) (requesting “compensation for
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use of the MKAR since 1988 through the present” and “land and/or money damages to restore the
Hawaiian home lands trust™). Such retrospective and monetary relief does not fall under the Ex
Parte Young exception to sovereign immunity and is barred. See Aged Hawaiians v. Hawaiian
Homes Comm'n, 78 Hawai‘i 192, 208 n. 26, 891 P.2d 279, 295 n. 26 (1995) (“[C]laimants cannot
recover money damages or the equivalent for past violations of law.”).

Although the remainder of Plaintiffs’ requested relief is styled as declaratory/injunctive
relief, “[s]imply asking for injunctive relief and not damages does not clear the path for suit.”
Kaho ‘ohanohano v. State, 114 Hawai‘i 302, 336, 162 P.3d 696, 730 (2007) (quoting Bush, 81
Hawai‘i at 481, 918 P.2d at 1137). “[R]elief that is ‘tantamount to an award of damages for a past
violation of law, even though styled as something else,’ is barred by sovereign immunity.” Sierra
Club, 120 Hawai‘i at 226, 202 P.3d at 1271 (quoting Bush, 81 Hawai‘i at 481, 918 P.2d at 1137).
In determining whether sovereign immunity bars a request for injunctive relief, “the crucial
inquiry is whether the relief sought for a past violation of law is ‘tantamount to an award of
damages’ or would merely have an ‘ancillary’ effect on the state treasury.” Kaho ‘ohanohano, 114
Hawai‘i at 336, 162 P.3d at 730.

In Pele Defense Fund v. Paty, 73 Haw. 578, 837 P.2d 1247 (1992), the plaintiffs requested
injunctive relief to restore to the public lands trust a parcel of ceded land that had been exchanged
for private lands, arguing that the transfer constituted a breach of trust. /d. at 584-85, 837 P.2d at
1253. The Court held that the effect of this relief on the State treasury would be direct, not
ancillary, and thus sovereign immunity barred the requested relief:

PDF’s request that the trust status of the exchanged lands be restored
by means of a constructive trust is “essentially equivalent” to a
nullification of the exchange and the return of the exchanged lands
to the trust res. The effect on the state treasury would be direct and

unavoidable, rather than ancillary, because imposing a constructive
trust on lands now held by Campbell would require that the State to
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compensate Campbell for its property. See U.S. Const. amend. V;
Haw. Const. art. I, § 20. We therefore hold that PDF's requested
relief is, in effect, a request for compensation for the past actions of
the BLNR members. All of PDF's claims against the defendant state
officials which are based on the alleged illegality of the subject land
exchange, on either constitutional or statutory grounds, are barred by
the State’s sovereign immunity.

Id. at 611, 837 P.2d at 1267.

Here, Plaintiffs seek a declaration that MK AR is under the sole control and authority of
DHHL, ROA Dkt. 12 at PDF 11, §C, an injunction preventing DOT from “declaring the MKAR to
be a state highway, or otherwise relying on its determination that the MKAR is a state highway,”
id. at §J and a declaration that MKAR is not a state highway or a public highway at all. /d. at D;
PDF 10, 9100. This requested relief is inherently intertwined with Plaintiffs’ requests for
monetary relief in the form of unpaid rent to compensate the trust. For example, Plaintiffs request
that DOT be enjoined “from asserting control or authority over the MKAR unless and until [the
State has] complied with [its] trust duties and the terms of the HHCA,” namely, by paying for the
allegedly “rent free use of the MKAR.” Id.at PDF 11, JA. But as explained above, such monetary
relief is itself barred by the State’s immunity; Plaintiffs cannot disguise a demand for monetary
relief by holding the road hostage and conditioning their requested injunctive/declaratory relief on
payment of those damages. See Green v. Mansour, 474 U.S. 64, 73 (1985) (“[A] declaratory
judgment is not available when the result would be a partial ‘end run’ around our decision in
Edelman v. Jordan.”'%).

Moreover, a declaration that MKAR is not a public highway would place in serious doubt

the State’s ability to continue operating MKAR as a public road, essentially turning back the clock

16 In Edelman v. Jordan, 415 U.S. 651, 668 (1974), the United States Supreme Court held that a

“retroactive award of monetary relief as a form of ‘equitable restitution,’ . . . is in practical effect
indistinguishable in many aspects from an award of damages against the State,” and is barred, in
federal court, by a state’s Eleventh Amendment Immunity.
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and undoing the vast amount of work that culminated in Act 14 resolving the legal status of public
roads on Hawaiian home lands. Losing the ability to operate MKAR as a public highway would
mean the public would lose the benefit of the road and the State’s past expenditures on improving
the road, and would require the expenditure of State funds to replace it.!” This makes the present
case similar to Pele Defense Fund, where the Court found that restoration of the exchanged trust
lands was “in effect, a request for compensation for the past actions of the BLNR members.” Pele
Defense Fund v. Paty, 73 Haw. at 611, 837 P.2d at 1267.

In the same vein, Plaintiffs’ attempts to have MKAR’s “public highway” status
extinguished makes this case distinguishable from Office of Hawaiian Affairs v. Housing and
Community Development Corp. of Hawaii, 17 Hawai‘i 174, 177 P.3d 884 (2008), rev’'d and
remanded sub nom. Hawaii v. Off. of Hawaiian Affs., 556 U.S. 163 (2009) (“OHA”). In OHA, this
Court held that reversing a land transfer from one state agency (Department of Land and Natural
Resources (DLNR)) to another (the Housing Finance and Development Corporation (HFDC))
would not be tantamount to a damages award for a past violation, even though HFDC had spent
$31 million on building infrastructure on the land. Id. at 199-200, P.3d at 909-10. The Court
distinguished Pele Defense Fund because requiring HFDC to return the parcel to DLNR would
mean the land remained under the State’s control, albeit under the jurisdiction of a different
agency. Id. at 200, P.3d at 910. Specifically, this Court stated that this did not result in a direct
effect on the State’s treasury because “the benefit of the $31 million expenditure by HFDC on
infrastructure remains with the State” after reversing the transfer, and that “the return of the

property . . . effectively changes nothing” because it would remain with the State. /d.

17 As noted supra, Part I1.A.2, in 1970, the Legislature appropriated $2,298,000 for the
“[c]onstruction of a two-lane highway” on MKAR between Puu Huluhulu and Hale Pohaku.
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That would not be the case here. Although DHHL and DOT are both State agencies,
Plaintiffs’ request to have MKAR returned to the control of DHHL is contingent on a declaratory
ruling that MKAR is not a public highway. See ROA Dkt. 12 at PDF 6 (Complaint §55); id. at
PDF 11 (Prayer for Relief D). Thus, unlike in OHA, granting Plaintiffs’ requested equitable
relief here would extinguish the benefit of MKAR to the public as a public road, and the benefit to
the State of its expenditures in constructing the road. And taking this case even further afield from
OHA is the fact that Plaintiffs seek to extinguish the public benefit of MKAR as a public highway
“unless and until [State Defendants] have complied with their trust duties and the terms of the
HHCA,” ROA Dkt. 12 at PDF 12 (Prayer for Relief I), which, stated differently, means until
monetary compensation is paid to the Hawaiian home lands trust, see id. at B (“State Defendants
have breached their trust obligations by using Hawaiian homes lands underlying the MKAR
without compensation to the Hawaiian home lands trust and in violation of the HHCA”).

Thus, even though Plaintiffs seek a transfer of control over MKAR from one State agency
to another, OHA does not control here. Because Plaintiffs essentially seek to hold the MKAR
hostage until the State pays damages for the allegedly uncompensated past use of the road, their
requested relief would have a direct and unavoidable effect on the State treasury. Their relief is
therefore barred by the State’s sovereign immunity.

As noted earlier, however, this does not leave beneficiaries of the trust without a remedy.
The Legislature provided a remedy for beneficiaries by permitting actions to enforce the terms of
Act 14. Again, Plaintiffs here have simply declined to seek this remedy.

V. RELEVANT STATUTORY PROVISIONS

The relevant statutory provisions are set out in Appendices A-C.
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VI. CONCLUSION

For all these reasons, this Court should affirm the circuit court’s judgment.

DATED: Honolulu, Hawai‘i, November 2, 2022.

/s/ Ewan C. Rayner

EWAN C. RAYNER
Deputy Solicitor General

Attorney for Defendants-Appellees,
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HAWAIIAN HOMES COMMISSION ACT, 1920

HAWAI | AN HOVES COMM SSI ON ACT, 1920

(Act of July 9, 1921, c 42, 42 Stat 108)

Not e

This Act is now part of the State Constitution and i s subject
to anendnent or repeal as prescribed in Article Xl of the
Constitution.

Consent of Congress

Consent of Congress, see Pub. L. 99-557 (Cctober 27, 1986); H.
J. Res. 32, 105th Cong. 1st Sess., Pub. L. No. 105-21, 111 Stat.
235 (June 27, 1997), for 88209 and 219.1; and S.J. Res. 23,
102nd Cong. 2nd Sess., Pub. L. No. 102-398, 106 Stat. 1953
(Cctober 6, 1992), for 88202, 203, 204, 208, 209, 213, 214, 215,
220, 221, 222, and 227.

Law Journal s and Revi ews

The Native Hawaiian Trusts Judicial Relief Act: The First
Step in an Attenpt to Provide Relief. 14 UH L. Rev. 889.

Title 1: Definitions

Secti on

[

Title 1A: Purpose
101 Purpose

Title 2: Hawai i an Hones Conm ssSi on

201 Definitions
201.5 Federal reaffirmation
201. 6 Community based governance on Hawaiian hone | ands

APPENDIX A
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HAWAIIAN HOMES COMMISSION ACT, 1920

202

203

204

204.5
205
206

207
207.5
208
209
210
210.5
211
212

213
213.5
213. 6

214

215

216

217
218
219

219.1
220

220.5

Departnent officers, staff, conm ssion, nenbers,
conpensati on
Certain public | ands designated "avail abl e | ands”
Parcel |
Parcel 11
Kewal o- Uka, Honol ul u, QGahu
Kewal o- Uka, Honol ul u, QGahu
Control by departnent of "available | ands," return
to board of |Iand and natural resources, when; other
| ands, use of
Addi tional powers

Sale or lease, limtations on

G her officers not to control Hawaiian hone | ands;
excepti on

Leases to Hawai i ans, |icenses

Housi ng devel opnent

Conditions of |eases

Successors to | essees

Cancel | ation of | eases

Repeal ed

Communi ty pastures

Lands returned to control of board of |and and

nat ural resources

Funds and accounts

Est abl i shnent of special fund

Hawai i an hone | ands trust fund

Pur poses of | oans; authorized actions

Condi ti ons of | oans

| nsurance by borrowers; acceleration of |loans; lien
and enf orcenent thereof

Ej ect nrent, when; | oan to new | essee for

| nprovenent s

Repeal ed

Agricul tural and aquacul tural experts

Cener al assi stance

Devel opnment projects; appropriations by |egislature;
bonds issued by | egislature; nmandatory reservation
of wat er

Devel opnment by contract; devel opnent by project
devel oper agreenent
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HAWAIIAN HOMES COMMISSION ACT, 1920

221 Water

222 Adm ni stration

223 Right of anendnent, etc.

224 Sanitation and reclamati on expert

225 I nvestnent of funds; disposition

226 Qualification for federal prograns

227 Enterprise zones

228 Commercial and nulti purpose project |eases;
extension of term

Title 3: Anmendnents to Hawaiian Organi c Act
Title 4. M scellaneous Provisions

401
402

Title 5 Honestead General Leasing Program
501 to 516 Repeal ed
Not e
Amendnent of Act and funding for Native Hawaiian roll
conmi ssion. L 2011, c 195, 883, 4.
Public land trust information system L 2011, c 54.
Cross References
Nati ve Hawai i an recognition, see chapter 10H.
Attorney General Opinions
Threat ened and endangered plants are protected on Hawaii an
home | ands under the provisions of chapter 195D, as well as
under the provisions of the federal Endangered Species Act of
1973, to the sane extent that the plants are protected el sewhere
in Hawaii. Anyone who "takes" threatened or endangered plants

on Hawaiian hone lands is subject to state and federal civil and
crimnal penalties. Att. Gen. Op. 95-5.
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HAWAIIAN HOMES COMMISSION ACT, 1920

Law Jour nal s and Revi ews

Courts and the Cultural Performance: Native Hawaii ans'
Uncertain Federal and State Law Rights to Sue. 16 UH L. Rev. 1.

Nati ve Hawai i an Honestead WAter Reservation R ghts: Providing
Good Living Conditions for Native Hawaiian Honesteaders. 25 UH
L. Rev. 85.

Case Not es

Cl ai nrs under Act arise exclusively under state | aw, hence,
El event h Anendnent bars federal court from deciding clains
agai nst state officials based solely on this Act. 45 F.3d 333.

Appel | ant who clained article XlIl's (of the state
constitution) inplenentation of this Act violated the Fourteenth
Amendnent because governnent benefits, |eases to public |Iands,
are available only to native Hawaiians, |acked standing. 342
F. 3d 934.

Lessee defendants' notion to dism ss granted, where plaintiffs
cl ai mred native Hawaiian | essee defendants violated this Act, as
well as plaintiffs' rights under 42 U S. C. 81983 by subl easi ng
Hawai i an honme | ands to non-native Hawaiians. 824 F. Supp. 1480.

To the extent plaintiffs sought redress for violations of the
Hawai i constitution or this Act, the El eventh Anendnent barred
the state law clains; thus, state defendants' notion for summary
judgnent granted on all state |law clains against state officials
brought in their official capacities; state defendants sued in
personal capacities were entitled to qualified imunity. 824 F.
Supp. 1480.

Associ ation that included native Hawaii an beneficiaries
asserted viable claimunder 42 U S. C. 81983 alleging breach of
trust duties by appellees under this Act via Adm ssion Act. 78
H 192, 891 P.2d 279.

Act is part of Hawai ‘i constitution and does not constitute
federal law, thus, federal preenption principles did not apply
to case where there was no relevant federal |aw at issue and
conflict between Act and state statute was matter of state
constitutional law. 87 H 91, 952 P.2d 379.

Chapt er 343 does not conflict with this Act, has only
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HAWAIIAN HOMES COMMISSION ACT, 1920

I nci dental inpact on Hawaiian hone | ands, and is not
I nconsi stent with interests of the beneficiaries; thus, chapter
applies to Hawaiian honme lands. 87 H 91, 952 P.2d 379.

For Hawai i an hone | ands, the departnent of Hawaiian hone | ands
Is the accepting authority for applicant proposals under 8343-5
(c); because the governor is not involved, there is no conflict
with this Act. 87 H 91, 952 P.2d 379.

Previous Vol01 Ch0001-0042F Next
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TITLE 1: DEFINITIONS

TITLE 1: DEFI NI TI ONS

81. That this Act may be cited as the "Hawaiian Hones
Comm ssi on Act, 1920."
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82. That when used in this Act the term "Hawaiian O ganic
Act" means the Act entitled "An Act to provide a governnent for
the Territory of Hawaii," approved April 30, 1900, as anended.

Attorney General Opinions

This Act construed as a state constitutional provision rather
t han an Act of Congress. Att. Gen. Op. 81-4.

Case Notes
The Hawaii Adm ssion Act transferred conplete responsibility
of the Hawaiian Hones Conmi ssion Act program and the honel ands

to Hawaii and cl ai ne based on that Act do not "arise under"”
federal laws. 588 F.2d 1216.
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[TITLE 1A: PURPOSE]

[ TI TLE 1A: PURPCSE]

[ 8101. Pur pose.] [ Text of section subject to consent of

Congr ess. | (a) The Congress of the United States and the
State of Hawaii declare that the policy of this Act is to enable
native Hawaiians to return to their lands in order to fully
support self-sufficiency for native Hawaiians and the self-
determ nation of native Hawaiians in the adm nistration of this
Act, and the preservation of the values, traditions, and culture
of native Hawaii ans.

(b) The principal purposes of this Act include but are not
limted to:

(1) Establishing a pernmanent |and base for the
benefit and use of native Hawaiians, upon which they nmay
live, farm ranch, and otherw se engage in commercial or
I ndustrial or any other activities as authorized in this
Act ;

(2) Placing native Hawaiians on the | ands set
asi de under this Act in a pronpt and efficient manner
and assuring long-termtenancy to beneficiaries of this
Act and their successors;

(3) Preventing alienation of the fee title to the
| ands set aside under this Act so that these lands wl|
al ways be held in trust for continued use by native
Hawai i ans i n perpetuity;

(4) Providing adequate anounts of water and
supporting infrastructure, so that honestead | ands w ||
al ways be usabl e and accessi ble; and

(5) Providing financial support and technical
assi stance to native Hawaii an beneficiaries of this Act
so that by pursuing strategies to enhance econom c self-
sufficiency and pronote community-based devel opnent, the
traditions, culture and quality of l[ife of native
Hawai i ans shall be forever self-sustaining.

(c) In recognition of the solem trust created by this
Act, and the historical governnent to governnent relationship
between the United States and Ki ngdom of Hawaii, the United
States and the State of Hawaii hereby acknow edge the trust
establ i shed under this Act and affirmtheir fiduciary duty to
faithfully adm nister the provisions of this Act on behal f of
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[TITLE 1A: PURPOSE]

t he nati ve Hawaii an beneficiaries of the Act.
(d) Nothing in this Act shall be construed to:

(1) Affect the rights of the descendants of the
I ndi genous citizens of the Kingdom of Hawaii to seek
redress of any wongful activities associated with the
overthrow of the Kingdom of Hawaii; or

(2) Alter the obligations of the United States and
the State of Hawaii to carry out their public trust
responsibilities under section 5 of the Adm ssion Act to
nati ve Hawai i ans and ot her descendants of the indigenous
citizens of the Kingdomof Hawaii. [L 1990, c 349, 81]
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TITLE 2. HAWAIIAN HOMES COMMISSION

TI TLE 2: HAWAI | AN HOVES COW SSI ON

8§201. Definitions. (a) Wien used in this title:

"Conmi ssi on" neans the Hawaiian honmes conm ssi on.

"Fund" nmeans the Hawaiian hone | oan fund.

"Hawai i an hone | ands" neans all |ands given the status of
Hawai i an hone | ands under the provisions of section 204 of this
title.

“Irrigated pastoral |and" neans |land not in the description
of the agricultural |and but which, through irrigation, is
capabl e of carrying nore |livestock the year through than first-
cl ass pastoral |and.

“"Nati ve Hawaii an" neans any descendant of not | ess than one-
hal f part of the blood of the races inhabiting the Hawaii an
| sl ands previous to 1778.

"Public land" has the sanme neani ng as defined in paragraph
(3) of subdivision (a) of section 73 of the Hawaiian Organic
Act .

"State" neans the State of Hawaii .

"Tract" neans any tract of Hawaiian hone | ands | eased, as
aut hori zed by section 207 of this title, or any portion of the
tract.

(b) Any termdefined or described in section 347 or 351 of
the Revised Laws of Hawaii of 1915, except a termdefined in
subsection (a) of this section, shall, whenever used in this
title, have the sane neaning as given by such definition or
description. [AmJun. 8, 1954, c¢ 321, 82, 68 Stat 263; amlL
1963, c¢ 207, 85(a); amL 1997, c 197, 81]

Revi si on Not e
Definitions rearranged pursuant to 823G 15.
Law Journal s and Revi ews
The Lum Court and Native Hawaiian Rights. 14 UH L. Rev. 377.
Case Not es

Nati ve Hawai i ans have no standing to chall enge
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TITLE 2. HAWAIIAN HOMES COMMISSION

constitutionality of Act on equal protection grounds as they
woul d be asserting the rights of non-Hawaiian third parties.
795 F. Supp. 10009.
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[8201.5.] Federal reaffirmation. [ Text of section

subj ect to consent of Congress.] The United States and State
of Hawaii hereby reaffirm and recognize that:

(1) The native Hawaiian people are a distinct
native, indigenous people who have maintained their own
| anguage, culture, and traditions, and have established
Hawai i an hone | ands areas protected under federal and
state | aw

(2) The United States has a uni que trust
responsibility to pronote the welfare of the aboriginal,
I ndi genous people of the State, and the federal
governnent has del egated broad authority to the State to
act for their betternent; and

(3) The aboriginal, indigenous people of the State
retain their inherent sovereign authority and their
right to organize for their comon welfare. [L 2001, c
302, pt of 8§2]
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[ 8201.6.] Community based governance on Hawaii an hone

| ands. [ Text of section subject to consent of Congress.] | t
is the policy of the State to support participation in
governance by pronoting the enpowernent of denocratically-

el ect ed Hawai i an honestead community sel f-governance

or gani zati ons.

In furtherance of this policy, and with the consent of the
Congress of the United States, the State may del egate to a
denocraticall y-el ected organi zati on representing a Hawaii an
honmest ead community or conmunities the authorities del egated to
the State by the United States relating to the adm nistration of
t he Hawai i an Honmes Conmmi ssion Act, 1920, as anended.

The comm ssion nmay establish a working relationship with a
denocraticall y-el ected Hawai i an honmestead community self-
governance organi zation to pronote conmmunity welfare. The
sel ection of authorities to be delegated shall be left to the
Hawai i an honmes conm ssion's discretion. The conm ssion nmay
establish criteria to determ ne the boundaries and | ocation of a
Hawai i an honmestead conmmunity and whet her a Hawai i an honest ead
comunity organi zation is eligible for delegation. Criteria for
eligibility shall include but not be limted to the foll ow ng:

(1) The organization and its |eadership is a bona
fide representative body of native Hawaiian residents,
honmest ead | essees, qualified successors residing wthin
t he honestead community, and native Hawaii ans who have
desi gnated that honestead comunity as their primry
choi ce of residence with the departnent of Hawaiian hone
| ands and who are awaiting an award of a | ease under
this Act;

(2) The organization is governed by free and fair
el ections; and

(3) The organization denonstrates sufficient
capacity to inplenment the authorities that are
del egat ed.

The comm ssion may contract with and del egate authority to
a Hawai i an honmestead comunity sel f-governance organi zation to
perform governnental services for the honestead conmmunity
represented by that honestead organi zation. Any such contract
shall include a requirenent that the governnent service shall be
performed at a level and quality conparable to the services that
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woul d ot herwi se be provided by the departnent of Hawaiian hone
| ands.

The departnent of Hawaiian hone | ands may adopt rules in
accordance with chapter 91, Hawaii Revised Statutes, to
i npl enent this section. [L 2001, c 302, pt of 8§2]
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§202. Departnent officers, staff, comm ssion, nenbers,
conpensati on. (a) There shall be a departnent of Hawaii an
home | ands which shall be headed by an executive board to be
known as the Hawaiian honmes comm ssion. The nenbers of the
conmi ssi on shall be nom nated and appointed in accordance wth

section 26-34, Hawaii Revised Statutes. The conmm ssion shall be
conposed of nine nenbers, as follows: three shall be residents
of the city and county of Honolulu; tw shall be residents of
the county of Hawaii one of whom shall be a resident of east
Hawai i and the other a resident of west Hawaii; two shall be
residents of the county of Maui one of whom shall be a resident
fromthe island of Mol okai; one shall be a resident of the
county of Kauai; and the ninth nenber shall be the chairman of

t he Hawaiian hones comm ssion. All nenbers shall have been
residents of the State at | east three years prior to their
appoi nt nrent and at | east four of the nenbers shall be
descendants of not |ess than one-fourth part of the blood of the
races inhabiting the Hawaiian |slands previous to 1778. The
menbers of the comm ssion shall serve w thout pay, but shall
recei ve actual expenses incurred by themin the discharge of
their duties as such nenbers. The governor shall appoint the
chai rman of the conmm ssion from anong the nenbers thereof.

The comm ssion may del egate to the chairnman such duti es,
powers, and authority or so nuch thereof, as nmay be | awful or
proper for the performance of the functions vested in the
conmi ssion. The chairman of the conm ssion shall serve in a
full-time capacity. He shall, in such capacity, perform such
duti es, and exercise such powers and authority, or so nuch
t hereof, as may be delegated to himby the conmm ssion as herein
provi ded above.

(b) The provisions of section 76-16, Hawaii Revi sed
Statutes, shall apply to the positions of first deputy and
private secretary to the chairman of the comm ssion. The
departnent may hire tenporary staff on a contractual basis not
subject to chapters 76 and 78, Hawaii Revi sed Statutes, when the
services to be performed will assist in carrying out the
pur poses of the Act. These positions nmay be funded through
appropriations for capital inprovenent program projects and by
the adm ni stration account, operating fund, or native Hawaii an
rehabilitation fund. No contract shall be for a period | onger

file:///CJ/Documents¥20and%20Settings/fergbc/Desktop/HHCA _1921/hhca_0202.htm (1 of 2) [9/25/2012 8:50:36 AM]



file:///C)/Documents¥%20and%620Settings/fergbc/Desktop/HHCA _1921/hhca_0202.htm

than two years, but individuals hired under contract may be
enpl oyed for a maxi num of six years; provided that the six-year
limtation shall not apply if the departnent, with the approval
of the governor, determ nes that such contract individuals are
needed to provide critical services for the efficient
functioning of the departnent. All other positions in the
departnent shall be subject to chapter 76, Hawaii Revi sed

St at ut es.

Al'l vacant and new civil service positions covered by
chapter 76, Hawaii Revised Statutes, shall be filled in
accordance with section 76-22.5, Hawaii Revised Statutes;
provi ded that the provisions of these sections shall be
applicable first to qualified persons of Hawaiian extraction.

[ Am Jul . 26, 1935, c 420, 81, 49 Stat 504; May 31, 1944, c 216,
81, 58 Stat 260; Jul. 9, 1952, c 618, 66 Stat 515; amL 1963, c
207, 81; aminp L 1965, c¢ 223, 885, 8, amL 1977, c 174, 81, am
L 1983, c¢ 147, 82; amL 1984, c 199, 82; amL 1985, c 295, 81,
amL 1986, c 249, 81; amL 1989, c 265, 82; amL 2002, c 148,
848]

Cross References

Acting board nenbers, see §26- 36.

Menber shi p on ot her boards prohibited, see 878-4.

Publ i ¢ agency neetings and records, see chapter 92.

Attorney General Opinions

Provi sion conferring enploynent preference to Hawaii ans
conflicts with Title VIl of the Gvil R ghts Act of 1964 and is
invalid. Att. Gen. Op. 81-4.

Law Jour nal s and Revi ews

Nati ve Hawaii ans, Self-Determ nation, and the |nadequacy of
the State Land Trusts. 14 UH L. Rev. 5109.
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8203. Certain public |ands designated "avail able | ands."
Al public lands of the description and acreage, as follows,
excluding (a) all lands within any forest reservation, (b) all
cul tivated sugar-cane |l ands, and (c) all public | ands held under
a certificate of occupation, honestead | ease, right of purchase
| ease, or special honestead agreenent, are hereby designated,
and hereinafter referred to, as "avail able [ ands":

(1) On the island of Hawaii: Kamaoa-Puueo (el even
t housand acres, nore or less), in the district of Kau; Puukapu
(twel ve thousand acres, nore or less), Kawai hae 1 (ten thousand
acres, nore or less), and Pauahi (seven hundred and fifty acres,
nore or less), in the district of South Kohal a; Kanoku- Kapul ena
(five thousand acres, nore or less), Waimanu (two hundred acres,
nore or less), N enie (seven thousand three hundred and fifty
acres, nore or less), in the district of Hamakua; fifty-three
t housand acres to be selected by the departnent fromthe | ands
of Hunmuul a Mauka, in the district of North H |l o; Panaewa,
Wai akea (two thousand acres, nore or |ess), Wi akea-kai, or
Keaukaha (two thousand acres, nore or |ess), and two thousand
acres of agricultural lands to be selected by the departnent
fromthe lands of Piihonua, in the district of South Hlo; and
two thousand acres to be selected by the departnent fromthe
| ands of Kaohe-Makuu, in the district of Puna; |and at Keaukaha,
Hawaii, nore particularly described as foll ows:

PARCEL |

Now set asi de as Keaukaha Beach Park by Executive O der
Nunbered 421, and being a portion of the Governnent |and at
Wai akea, South Hi|lo, Hawaii .

Begi nni ng at the southeast corner of this parcel of |and,
on the north side of Kal ani anaol e Road, the coordi nates of said
poi nt of beginning referred to Governnent survey triangul ation
station "Halai" being five thousand six hundred and ei ghty-one
and twel ve one-hundredths feet north and seventeen thousand nine
hundred and thirty-three and fifteen one-hundredths feet east,
as shown on Governnent Survey Registered Map Nunbered 2704, and
runni ng by true azi nuths.

1. Sixty-one degrees fifty-eight m nutes one thousand
t hree hundred and fifty-one and seventy-three one-hundredths
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feet along the north side of Kal anianaole Road (fifty feet
w de) ;

2. One hundred and fifty-one degrees fifty-eight m nutes
ei ght hundred and forty feet along United States mlitary
reservation for river and harbor inprovenents (Executive O der
Nunbered 176);

Thence al ong the seashore at high-water mark, the direct
azi mut hs and di stances between points at seashore being:

3. Two hundred and ei ghty-two degrees no m nutes four
hundred and si xty-eight and fifty one-hundredths feet;

4. Three hundred and thirteen degrees twenty m nutes four
hundred and forty-one feet;

5. Two hundred and sixty degrees twenty m nutes one
hundred and forty feet;

6. Two hundred and forty-two degrees twenty mnutes two
hundred and fifty feet;

7. One hundred and ei ghty-eight degrees forty m nutes
sixty feet;

8. Two hundred and seventy-two degrees twenty m nutes one
hundred and seventy feet;

9. Two hundred and five degrees no mnutes sixty feet;

10. One hundred and ten degrees twenty m nutes two hundred
and twenty feet;

11. N nety degrees fifty mnutes eighty feet;

12. One hundred and sixty-two degrees no m nutes one
hundred and seventy feet;

13. Two hundred and fifty degrees thirty m nutes four
hundred and thirty feet;

14. Three hundred and thirty-one degrees fifty-eight
m nutes three hundred and eighty feet al ong parcel |1l of
Governnent |and to the point of beginning and containing an area
of eleven and twenty one-hundredths acres, nore or |ess.

PARCEL | |
Being a portion of the Governnent |and of Wai akea, South
Hilo, Hawaii, and |ocated on the north side of Kal ani anaol e Road
and adj oi ning parcel |, hereinbefore described.

Begi nning at the south corner of this parcel of [and, on
the north side of Kal ani anaol e Road, the coordi nates of said
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poi nt of beginning referred to Governnent survey triangul ation
station "Halai," being five thousand six hundred and ei ghty-one
and twel ve one-hundredths feet north and seven thousand ni ne
hundred and thirty-three and fifteen one-hundredths feet east
and runni ng by true azi nuths:

1. One hundred and fifty-one degrees fifty-six m nutes
t hree hundred and eighty feet along the east boundary of parcel
|

2. Two hundred and twenty-nine degrees forty-five m nutes
thirty seconds one hundred and ni nety-one and one one-hundredt hs
feet;

3. One hundred and ni nety-ei ght degrees no m nutes two
hundred and thirty feet to a one-and-one-half inch pipe set in
concret e;

4. Three hundred and seven degrees thirty-eight m nutes
five hundred and sixty-two and twenty-one one-hundredths feet to
a one-and-one-half inch pipe set in concrete;

5. Twenty-ei ght degrees no m nutes one hundred and twenty-
one and thirty-seven one-hundredths feet to the north side of
Kal ani anaol e Road;

6. Sixty-one degrees fifty-eight mnutes four hundred and
ei ghty-three and twenty-two one- hundredths feet along the north
si de of Kal ani anaole Road to the point of beginning and
containing an area of five and twenty-six one-hundredths acres,
nore or |ess.

(2) On the island of Maui: Kahikinui (twenty-five
t housand acres, nore or less) in the district of Kahikinui, and
the public lands (six thousand acres, nore or less) in the
district of Kula;

(3) On the island of Ml okai: Palaau (el even thousand
four hundred acres, nore or |less), Kapaakea (two thousand acres,
nore or |less), Kalamaula (six thousand acres, nore or |ess),
Hool ehua (three thousand five hundred acres, nore or |ess),
Kamloloa | and Il (three thousand six hundred acres, nore or
| ess), and Makakupaia (two thousand two hundred acres, nore or
| ess) and Kal aupapa (five thousand acres, nore or |ess);

(4) On the island of Gahu: Nanakuli (three thousand
acres, nore or less), and Lualualei (tw thousand acres, nore or
| ess), in the District of Wi anae; and Wi nanal o (four thousand
acres, nore or less), in the D strict of Kool aupoko, excepting
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therefromthe mlitary reservation and the beach | ands; and
t hose certain portions of the | ands of Auwaiolinu, Kewal o, and
Kal awahi ne descri bed by netes and bounds as follows, to-wt:

(') Portion of the Governnent |and at Auwai ol i nu,
Punchbowl Hill, Honol ulu, Cahu, described as foll ows:

Begi nning at a pipe at the southeast corner of this tract
of land, on the boundary between the | ands of Kewal o and
Auwai ol i mu, the coordinates of said point of beginning referred
to Governnent Survey triangulation station "Punchbow ," being
one thousand one hundred and thirty-five and nine-tenths feet
north and two thousand five hundred and fifty-seven and ei ght-
tenths feet east as shown on Governnent Survey Regi stered Map
Nunbered 2692, and running by true azi nuths:

1. One hundred and sixty-three degrees thirty-one m nutes
two hundred and thirty-eight and eight-tenths feet al ong the
east side of Punchbow - Maki ki Road;

2. N nety-four degrees eight mnutes one hundred and
twenty-four and nine-tenths feet across Tantalus Drive and al ong
t he east side of Puowai na Drive;

3. One hundred and thirty-one degrees thirteen mnutes two
hundred and thirty-two and five-tenths feet along a twenty-five
f oot roadway;

4. One hundred and thirty-nine degrees fifty-five m nutes
twenty and five-tenths feet al ong sane;

5. One hundred and si xty-ei ght degrees seventeen m nutes
two hundred and fifty-seven and eight-tenths feet al ong
Governnent | and (old quarry |ot);

6. One hundred and fifty-six degrees thirty mnutes three
hundred and thirty-three feet along sane to a pipe;

7. Thence following the old Auwai olinu stone wall al ong L.
C. Award Nunbered 3145, to Laenui, grant 5147 (lot 8 to C W
Booth), L.C. Award Nunbered 1375, to Kapule, and L.C. Award
Nunmbered 1355, to Kekuanoni, the direct azinuth and di stance
bei ng two hundred and forty-nine degrees forty-one m nutes one
t housand three hundred and three and five-tenths feet;

8. Three hundred and twenty-one degrees, twelve m nutes,
si x hundred and ninety-three feet along the renmainder of the
| and of Auwai ol i nu;

9. Fifty-one degrees, twelve mnutes, one thousand and
four hundred feet along the Iand of Kewalo to the point of
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begi nni ng, containing an area of twenty-seven acres, excepting
and reserving therefrom Tantal us Drive and Auwai ol i nu Street
crossing this |and.

(I'1) Portion of the [and of Kewal o, Punchbow Hill,
Honol ul u, Gahu, being part of the |ands set aside for the use of
the Hawaii Experinment Station of the United States Departnent of
Agricul ture by proclamation of the Acting Governor of Hawaii,
dated June 10, 1901, and described as foll ows:

Begi nning at the northeast corner of this |ot, at a place
call ed "Puu Ea" on the boundary between the | ands of Kewal o and
Auwai ol i mu, the coordinates of said point of beginning referred
to Governnent survey triangulation station "Punchbow ," being
three thousand two hundred and fifty-five and six-tenths feet
north and five thousand two hundred and forty-four and seven-
tenths feet east, as shown on Governnent Survey Regi stered Map
Nunbered 2692 of the State of Hawaii, and running by true
azi nmut hs:

1. Three hundred and fifty-four degrees thirty m nutes
nine hundred and thirty feet along the renmai nder of the | and of
Kewal o, to the mddle of the stream which divides the | ands of
Kewal o and Kal awahi ne;

2. Thence down the mddle of said stream along the | and of
Kal awahi ne, the direct azinuth and di stance being forty-nine
degrees sixteen m nutes one thousand five hundred and twel ve and
five-tenths feet;

3. One hundred and forty-one degrees twelve m nutes eight
hundred and sixty feet along the renmai nder of the | and of
Kewal o;

4. Two hundred and thirty-one degrees twelve mnutes five
hundred and fifty-two and six-tenths feet along the | and of
Auwai ol imu to "PUU | OLE";

5. Thence still along the said | and of Auwai ol i nu
followng the top of the ridge to the point of beginning, the
direct azinmuth and di stance being two hundred and thirty-two
degrees twenty-six m nutes one thousand four hundred and seventy
feet and containing an area of thirty acres; excepting and
reserving therefrom Tantal us Drive crossing this | and;

(I'11) Portion of the | and of Kal awahi ne makai of Tantal us
Drive consisting of twelve acres, nore or |ess, said parcel
descri bed nore specifically in tax map key 2-4-34-8, which
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I ncl udes certain parcels adjoining the Ewa portion of Kal awahi ne
Pl ace currently occupi ed by short-termland dispositions if the
persons residing on those parcels neet the qualifications
established by the Legislature of the State of Hawaii and el ect
to have the | and under their hones transferred to the
departnent, and certain portions of the Ewa portion of the
parcel, but excluding the hillside side portions of the
sout heast parcel, wth netes and bounds desi gnated by the
departnent and approved by the departnment of |and and nat ural
resources; provided that persons now residing on portion of the
| and descri bed, be given first opportunity to |l ease the |ands on
whi ch they now reside, for a termof 99 years, whether or not
t hey be native Hawaiians as defined in the Hawaiian Hones
Comm ssion Act of 1920, as anended.

(I'V) Portion of the Hawaii Experinent Station under the
control of the United States Departnent of Agriculture, situated
on the northeast side of Auwaiolinu Street.

KEWALO- UKA, HONOLULU, QAHU

Being a portion of the | and of Kewal o-uka conveyed by the
Territory of Hawaii to the United States of Anerica by
procl amati ons of the Acting Governor of Hawaii, Henry E. Cooper,
dated June 10, 1901, and August 16, 1901, and a portion of the
United States Navy Hospital reservation described in
Presi dential Executive Order Nunbered 1181, dated March 25,

1910.

Begi nning at the west corner of this parcel of land, on the
Auwai ol i mu- Kewal o- uka boundary and on the northeast side of
Auwai ol imu Street, the coordinates of said point of beginning
referred to Governnent survey triangulation station "Punchbow ,"
bei ng one thousand two hundred and thirty and fifty-ei ght one-
hundredt hs feet north and two thousand six hundred and seventy-
five and six one-hundredths feet east as shown on Gover nnent
Survey Regi stered Map Nunbered 2985 and running by azi nuths
measured cl ockwi se fromtrue south:

1. Two hundred and thirty-one degrees twelve m nutes one
t housand two hundred and forty-ei ght and twenty-si x one-
hundredt hs feet along the [ and of Auwai ol i nu;

2. Three hundred and twenty-one degrees twelve m nutes
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ei ght hundred and sixty feet al ong Hawaiian hone | and as
descri bed in Presidential Executive Order Nunbered 5561;

3. Thence down along the mddle of streamin all its turns
and wi ndi ngs along the | and of Kal awahine to the north corner of
Roosevelt Hi gh School lot, the direct azinmuth and di stance bei ng
thirty-three degrees forty-eight mnutes forty seconds one
t housand one hundred and twel ve and twenty one-hundredths feet;

Thence still down along the mddle of streamfor the next
seven courses along the Roosevelt H gh School prem ses, the
direct azinmuth and di stances between points in mddle of said
st ream bei ng:

4. Twenty-three degrees forty mnutes twenty-ei ght and
ni nety one-hundredths feet;

5. FEight degrees no m nutes one hundred and fifteen feet;

6. Three hundred and thirty-seven degrees fifty m nutes
forty-eight feet;

7. Two degrees thirty mnutes sixty feet;

8. Forty-nine degrees forty mnutes fifty-two feet;

9. Forty-six degrees six mnutes ninety and seventy one-
hundr edt hs feet;

10. N nety-two degrees forty-three m nutes ninety-five and
si xty one-hundredths feet; thence

11. Eighty-three degrees thirty-eight m nutes seventy-one
and si xty-three one-hundredths feet along state land to the
nort heast side of Auwaiolinmu Street;

12. Thence on a curve to the left with a radius of one
t housand one hundred and seventy-six and twenty-ei ght one-
hundredt hs feet al ong the northeast side of Auwaiolinm Street
al ong |l and described in Presidential Executive O der Nunbered
1181, dated March 25, 1910, the direct azinmuth and di stance
bei ng one hundred and seventy-two degrees twenty-ni ne m nutes
thirty-five seconds one hundred and sixty-four and thirty-nine
one- hundredt hs feet;

13. Thence continuing on a curve to the left with a radius
of one thousand one hundred and seventy-six and twenty-ei ght one-
hundredt hs feet along the northeast side of Auwaiolinu Street,
the direct azinuth and di stance bei ng one hundred and sixty
degrees fifty mnutes forty-eight seconds three hundred and
twel ve and seventy-five one-hundredths feet;

14. Two hundred and twenty-four degrees fifty-three m nutes
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si X hundred and seventy and sixty-five one-hundredths feet along
the Quarry Reservation (State of Hawaii, owner);

15. One hundred and ten degrees six mnutes two hundred and
thirty-nine and twenty one-hundredths feet al ong sane;

16. N nety-two degrees five mnutes two hundred and two and
twenty one-hundredths feet al ong sane;

17. Fifty-three degrees twenty m nutes three hundred and
forty and thirty-four one-hundredths feet along sane;

18. One hundred and forty-two degrees thirty m nutes four
hundred and twenty-four and sixty-ei ght one-hundredths feet
al ong the northeast side of Auwaiolinmu Street to the point of
begi nni ng and contai ni ng an area of twenty-seven and ninety one-
hundr edt hs acres; excepting and reserving therefromthat certain
area included in Tantalus Drive, crossing this |and.

(V) Portion of Kewal o-uka Quarry Reservation. Situate on
t he northeast side of Auwaiolinmu Street.

KEWALO- UKA, HONOLULU, QAHU

Being | and reserved by the State of Hawaii within the
Hawai i Experinment Station under the control of the United States
Departnent of Agriculture, as described in proclamations of the
Acting Governor of Hawaii, Henry E. Cooper, dated June 10, 1901.

Begi nning at the northwest corner of this parcel of |and
and on the northeast side of Auwaiolinu Street, the coordinates
of said point of beginning referred to Governnent survey
triangul ation station "Punchbow ," being eight hundred and
ni nety-three and si xty-six one-hundredths feet north and two
t housand nine hundred and thirty-three and fifty-ni ne one-
hundr edt hs feet east as shown on Governnent Survey Regi stered
Map Nunbered 2985 and running by azi nuths neasured cl ockw se
fromtrue south:

1. Two hundred and thirty-three degrees twenty m nutes
three hundred and forty and thirty-four one-hundredths feet
al ong the Hawaii Experinent Station under the control of the
United States Departnent of Agriculture;

2. Two hundred and seventy-two degrees five mnutes two
hundred and two and twenty one-hundredths feet al ong sane;

3. Two hundred and ninety degrees six mnutes two hundred
and thirty-nine and twenty one-hundredths feet al ong sane;
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4. Forty-four degrees fifty-three m nutes six hundred and
seventy and sixty-five one-hundredths feet along sane to the
nort heast side of Auwaiolinmu Street;

5. Thence on a curve to the left with a radius of one
t housand one hundred and seventy-six and twenty-ei ght one-
hundredt hs feet along the northeast side of Auwaiolinu Street,
the direct azinmuth and di stance being one hundred and forty-
seven degrees fifty-one mnutes thirteen seconds two hundred and
ni neteen and fifty one-hundredths feet;

6. One hundred and forty-two degrees thirty m nutes one
hundred and thirty-four and fifty-five one-hundredths feet al ong
t he northeast side of Auwaiolinmu Street;

7. Two hundred and thirty-two degrees thirty m nutes
twenty feet al ong sane;

8. One hundred and forty-two degrees thirty m nutes
seventy-one and fifty-seven one-hundredths feet along sane to
t he point of beginning and containing an area of four and six
hundred and forty-si x one-thousandt hs acres.

(VI) Being a portion of governnent |and of Auwai oli nmu,
situated on the northeast side of Hawaiian hone | and of
Auwai ol i ru and adj acent to the | and of Kewal o-uka at Pauoa
Val | ey, Honol ulu, OGahu, State of Hawaii. Beginning at a pipe in
concrete at the south corner of this parcel of |and, being al so
t he east corner of Hawaiian hone |and, the coordinates of said
poi nt of beginning referred to Governnent Survey Triangul ation
Station "Punchbow ," being two thousand twel ve and seventy-five
one- hundredt hs feet south and three thousand six hundred forty-
seven and ei ghty-seven one-hundredths feet east, and thence
runni ng by azi nuths neasured cl ockw se fromtrue south:

1. One hundred and forty-one degrees twelve mnutes six
hundred and ninety-three feet al ong Hawaiian hone | and;

2. Thence along mddle of stone wall along L.C. Aw. 1356 to
Kekuanoni, Grant 5147, Apana 1 to C WBooth, L.C. Aw. 1351 to
Kamakai nau, L.C Aw. 1602 to Kahawai, G ant 4197 to Keaul oa, L.C
Aw. 5235 to Kaapui ki and Grant 2587 to Haal el ea;

3. Two hundred and ninety-five degrees thirty m nutes
three hundred and twenty feet along the renai nder of governnent
| and of Auwai ol i nu;

4. Twenty-four degrees sixteen mnutes thirty seconds one
t housand five hundred seventy-nine and thirty-six one-hundredths
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feet along the remai nder of governnent |and of Auwaioli nu;

5. Thence along mddle of ridge along the |and of Kewal o-
uka to a point called "Puu lole" (pipe in concrete nonunent),
the direct azimuth and di stance being fifty-six degrees no
m nutes ei ght hundred and thirty feet;

6. Fifty-two degrees twelve mnutes five hundred fifty-two
and sixty one-hundredths feet along the | and of Kewal o-uka to
t he point of begi nning and containing an area of thirty-three
and ei ghty-ei ght one-hundredths acres, nore or |ess.

(VI1) Being portions of governnent |ands of Kewal o-uka and
Kal awahi ne situated on the east side of Tantalus Drive at Pauoa
Val | ey, Honol ulu, OGahu, State of Hawaii. Beginning at the west
corner of this parcel of land, the true azinmuth and distance to
a point called "Puu Ea" (pipe in concrete nonunent) being one
hundred and seventy-four degrees thirty m nutes four hundred one
and ni nety-ni ne one-hundredths feet, the coordinates of said
poi nt of beginning referred to Governnent Survey Triangul ation
Station "Punchbow " being two thousand ei ght hundred fifty-five
and ten one-hundredths feet north and five thousand two hundred
ei ghty-two and twenty-five one-hundredths feet east and thence
runni ng by azi nuths neasured cl ockw se fromtrue south:

1. Two hundred and forty-ei ght degrees nineteen m nutes
forty seconds eight hundred fifty and fifty-four one-hundredths
feet along the | and of Kewal o- uka;

2. Sixteen degrees thirty mnutes five hundred feet al ong
the | and of Kewal o-uka, along the | and of Kal awahi ne;

3. Twenty-five degrees no mnutes five hundred feet al ong
t he | and of Kal awahi ne;

4. Thirty-five degrees no m nutes three hundred and twenty
feet along the | and of Kal awahi ne;

5. Fifty degrees forty-six mnutes ninety-six and seventy
one- hundredt hs feet al ong Maki ki Forest Ridge |ots;

6. Seventy-three degrees twenty mnutes two hundred fifty-
five and ninety one-hundredths feet al ong Maki ki Forest Ri dge
| ot's;

7. FEighty-six degrees thirty-two m nutes one hundred sixty-
three and forty one-hundredths feet al ong Maki ki Forest Ridge
| ot's;

8. Thence along the south side of Tantalus Drive on a
curve to the right with a radius of two hundred and seventy
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feet, the direct azinmuth and di stance being two hundred and
t wenty-one degrees twelve m nutes nineteen seconds ninety-eight
and thirty-six one-hundredths feet;

9. Two hundred and thirty-one degrees forty-two m nutes
one hundred ninety-three and thirty-five one-hundredths feet
al ong the south side of Tantalus Drive;

10. Still along Tantalus Drive on a curve to the left with
a radi us of one hundred eighty and seventy-ei ght one-hundredths
feet, the direct azinmuth and di stance bei ng one hundred and
ei ghty-one degrees forty-five mnutes fifty-five seconds two
hundred seventy-six and seventy-two one-hundredths feet;

11. Two hundred and forty-two degrees fifteen m nutes sixty-
two and thirty-two one-hundredths feet along the |and of Kewal o-
uka;

12. One hundred and seventy-four degrees thirty m nutes
five hundred twenty-ei ght and one one-hundredths feet along the
| and of Kewal o-uka to the point of beginning and containing an
area of five hundred and seventy-four thousand seven hundred and
thirty square feet or thirteen and one hundred ni nety-four one-
t housandt hs acres.

(5 On the island of Kauai: Upper |and of Wainea, above
the cultivated sugar cane lands, in the district of Wi nea
(fifteen thousand acres, nore or |ess); and Ml oaa (two thousand
five hundred acres, nore or |less), and Anahola and Kanal onal o
(five thousand acres, nore or |ess).

Wai | uku, Maui: That parcel of governnment |and, situate in
the District of Wailuku, Island and County of Maui, conprising
twel ve and four hundred and fifty-five one-thousandths acres of
the LI OF KOU and being a portion of the |and covered by
General Lease Nunbered 2286 to Wil uku Sugar Conpany, Limted,
notw t hstandi ng the fact that said parcel is cultivated sugar
cane | and, subject, however, to the terns of said | ease.

Cultivated Sugar Cane Lands: That parcel of Anahol a,
| sl and of Kauai, conprising four hundred and one and four
hundred and twenty-three one-thousandths acres, hereinafter
descri bed and being portion of the |Iand covered by general |ease
nunbered 2724 to the Lihue Plantation Conpany, Limted,
notw t hstanding the fact that said parcel is cultivated sugar
cane | and, subject however, to the terns of said | ease, said
parcel being nore particularly described as foll ows:
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Being a portion of |and described in general |ease nunbered
2724 to the Lihue Plantation Conpany situate in the district of
Anahol a, Kauai, State of Hawaii, beginning at the northwest
corner of this parcel of |land, the coordinates of which referred
to governnent triangulation station south base are three
t housand and forty-nine and sixty-two one-hundredths feet south,
one thousand nine hundred and thirty-two and twenty-five one-
hundredt hs feet west, and running thence by azi nuths neasured
cl ockwi se fromtrue south two hundred and ei ghty-four degrees
thirty mnutes two hundred and fifty feet, thence on the arc of
circular curve to the left, with a radius of eight hundred and
ninety feet and a central angle of thirty-five degrees fifteen
m nutes, the direct azinuth and di stance being two hundred and
Si xty-six degrees fifty-two mnutes thirty seconds five hundred
and thirty-ei ght and ni nety-six one-hundredths feet, thence two
hundred and forty-nine degrees fifteen m nutes one thousand
ei ght hundred and ni ne and twenty-five one-hundredths feet,
t hence two hundred and twenty-four degrees fifteen mnutes three
t housand fifty-six feet, thence one hundred and thirty-four
degrees fifteen m nutes two hundred and seven feet, to the
seashore at Anahol a Bay, thence along the seashore around Kahal a
Point, the direct azinmuth and di stance being two hundred and
thirty-seven degrees six mnutes seven seconds one thousand and
si xty and fourteen one-hundredths feet, thence along the
seashore, the direct azinuth and di stance being three hundred
and thirty-two degrees no m nutes one thousand ei ght hundred and
twenty-seven feet, thence along the seashore, the direct azinuth
and di stance being three hundred and fifty-five degrees no
m nut es one thousand ei ght hundred and twenty-seven feet, thence
ei ghty-seven degrees twenty m nutes seven hundred and forty
feet, thence fifty-nine degrees no mnutes two thousand seven
hundred and fifteen feet, thence sixty-nine degrees fifteen
m nut es one thousand ei ght hundred and ei ghty-seven and thirty-
si x one-hundredths feet, thence on the arc of a circular curve
to the right with a radius of three thousand and twel ve feet,
and a central angle of thirty-five degrees fifteen m nutes the
direct azinmuth and di stance being eighty-six degrees fifty-two
m nutes thirty seconds one thousand ei ght hundred and twenty-
t hree and ni nety-ei ght one-hundredths feet, thence one hundred
and four degrees thirty mnutes two hundred and fifty feet,
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t hence one hundred and ninety-four degrees thirty m nutes one

t housand and thirty-one feet, thence on the arc of a circular
curve to the left wwth a radius of six hundred and seven and

ni nety-five one-hundredths feet and a central angle of fifty-
three degrees three mnutes thirty seconds the direct azinuth
and di stance being seventy-seven degrees fifty-eight m nutes
fifteen seconds five hundred and forty-three and ni ne one-
hundredths feet to the governnent road, thence two hundred and
thirty-one degrees twenty-six mnutes thirty seconds one hundred
and thirteen and si xty-one one-hundredths feet along the
governnent road, thence along the governnent road on the arc of
a circular curve to the left wwth a radius of four hundred and
seventy-seven feet and a central angle of forty-four degrees
twenty-six mnutes thirty seconds, the direct azinuth and

di stance being two hundred and ni ne degrees thirteen m nutes
fifteen seconds three hundred and sixty and seventy-ei ght one-
hundredt hs feet, thence one hundred and ei ghty-seven degrees no
m nut es one hundred and sixty-nine and fifty-four one-hundredths
feet along the governnent road, thence on the arc of a circular
curve to the left wiwth a radius of three hundred and fifty-one
and ei ght one-hundredths feet and a central angle of eighty-two
degrees thirty mnutes the direct azinmuth and di stance bei ng
three hundred and twenty-five degrees forty-five mnutes four
hundred and si xty-two and ni nety-seven one-hundredths feet,

t hence one hundred and ninety-four degrees thirty mnutes five
hundred and seventy-ni ne feet, thence one hundred and four
degrees thirty mnutes three hundred feet, thence one hundred
and ni nety-four degrees thirty mnutes two hundred feet, thence
two hundred ei ghty-four degrees thirty mnutes three hundred
feet, thence one hundred and ni nety-four degrees thirty m nutes
two hundred and fifty-two feet to the point of beginning

contai ning an area of four hundred and one and four hundred and
twenty-three one-thousandths acres nore or less. [Am May 16,
1934, c¢ 290, 81, 48 Stat 777; Aug. 29, 1935, c¢ 810, 81, 49 Stat
966; Jul. 10, 1937, c 482, 50 Stat 497; Nov. 26, 1941, c 544,
81, 55 Stat 782; May 31, 1944, c 216, 82, 58 Stat 260; Jun. 3,
1948, cc 384, 397, 62 Stat 295, 303; Jul. 9, 1952, c 614, 881,
2, 66 Stat 511; amL 1963, c¢ 207, 882, 5; amL 1990, c 150, 8§7]

W THDRAWALS OF AVAI LABLE LAND
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The Act of May 31, 1944, c 216, 82, 58 Stat 260, repeal ed so
much of the above section as designates the | ands hereinafter
descri bed as "available lands," and restored such lands to their
previous status under the control of the Territory of Hawaili.
The | ands so restored on the island of Hawaii are:

Those portions of Keaukaha tract 1, being additions to the
Hil o airplane landing field, conprising several parcels of |and
as follows:

Parcel 1. Land situated at Keaukaha, tract 1, Wi akea, South
Hlo, island of Hawaii, State of Hawaii, being portions of lots
96, 97, 182, 183, 184, 185, Desha Avenue, and twenty-five foot
all ey, of the Keaukaha residence |ots, as shown on governnent
survey regi stered maps 2723 and 3017, on file in the departnent
of accounting and general services at Honol ul u.

Begi nning at the south corner of this piece of |land and on the
west boundary of the Hawaiian hone | and, the true azinuth and
di stance fromthe northwest corner of the Hlo airport addition,
as shown on governnent survey registered maps 2723 and 3017 on
file in the departnent of accounting and general services at
Honol ul u, and on the south side of Kanehaneha Avenue, being one
hundred and ei ghty degrees no m nutes four hundred and three and
thirty-one one-hundredths feet, and the coordi nates of said
poi nt of beginning referred to Governnent Survey Triangul ation
Station "Halai" being two thousand five hundred and twenty and
thirty-one one-hundredths feet north and fifteen thousand five
hundred and fifty-three one-hundredths feet east, thence running
by azi mut hs neasured cl ockwi se fromtrue sout h:

1. One hundred and eighty degrees no m nutes six hundred and
fifteen and ninety-five one-hundredths feet al ong Governnent
| and and tract A of grant deeded by Territory of Hawaii to Hilo
Rai | road Conpany;

2. Three hundred and ten degrees forty-two m nutes four
hundred and one and si xty-si x one-hundredths feet along the
remai nders of Desha Avenue, |lots 96, 97, twenty-five-foot all ey,
and | ot 182 of the Keaukaha residence lots; and

3. Forty degrees forty-two mnutes four hundred and si xty-siX
and ni nety-seven one-hundredths feet along the remai nders of
| ots 182, 183, 184, 185, and Desha Avenue and the Keaukaha
residence lots to the point of beginning, and containing an area
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of two and one hundred and fifty-five one-thousandths acres,
nore or |ess.

Parcel 2. Land situated on the south side of Kanehaneha
Avenue, at Keaukaha, tract 1, Wiiakea, South Hlo, Island of
Hawaii, State of Hawaii, being all of |lots 449 to 486,

i nclusive, all of lots 546 to 564, inclusive, and portions of
Kauhane, Spencer, Pua, and Kamaka Avenues of the Keaukaha
resi dence | ots, as shown on Governnent Survey Regi stered Maps
2723 and 3017, on file in the departnent of accounting and
general services at Honol ul u.

Begi nning at the northwest corner of this piece of |and; being
al so the sout hwest corner of Kanehaneha and Kauhane Avenues, the
coordi nates of said point of beginning referred to Gover nnent
Survey Triangulation Station "Halai" being two thousand one
hundred and seventeen feet north and si xteen thousand ei ght
hundred and ei ghty feet east, thence running by azi nuths
measured cl ockwi se fromtrue south:

1. Two hundred and seventy degrees no m nutes two thousand
and seventeen and eighty-five one-hundredths feet al ong the
sout h side of Kanehaneha Avenue;

2. Three hundred and sixty degrees no m nutes four hundred
and fifty feet along lots 448 and 487 of the Keaukaha residence
| ot's;

3. Three hundred and sixty degrees no mnutes fifty feet
across Kamaka Avenue;

4. Three hundred and sixty degrees no m nutes two hundred and
twenty-five feet along | ot 545 of the Keaukaha residence |ots;

5. N nety degrees no mnutes three hundred and ninety-two and
forty-ei ght one-hundredths feet along |lots 583, 582, 581, and
580 of the Keaukaha residence |ots;

6. N nety degrees no mnutes fifty feet across Pua Avenue;

7. N nety degrees no m nutes eight hundred and one and
fifteen one-hundredths feet along lots 579, 578, 577, 576, 575,
574, 573, and 572, of the Keaukaha residence |ots;

8. N nety degrees no mnutes fifty feet across Spencer
Avenue;

9. N nety degrees no mnutes six hundred and seventy-four and
twenty-two one-hundredths feet along lots 571, 570, 569, 568,
567, 566, and 565, of the Keaukaha residence |ots;

10. N nety degrees no mnutes fifty feet across Kauhane
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Avenue; and

11. One hundred and ei ght degrees no m nutes seven hundred
and twenty-five feet along Puuhal a Reserve and the present Hlo
airport addition, as shown on Governnent Survey Regi stered Maps
2723 and 3017 on file in the departnent of accounting and
general services at Honolulu, to the point of beginning, and
containing an area of thirty-three and five hundred and ei ghty-
five one-thousandths acres, nore or |ess.

Parcel 3. As returned to the Conmm ssioner of Public Lands of
the Territory of Hawaii by resolution nunbered 78 of the
Hawai i an Hones Conm ssion, dated May 13, 1942. Land situated at
Keaukaha, tract 1, Waiakea, South Hlo, Island of Hawaii, State
of Hawaii, being the whole of |ots 446, 447, 448, 487, 488, 489,
543, 544, 545, 584, 585, and 586 and portions of lots 581, 582,
and 583, and a portion of Kamaka Avenue, of the Keaukaha
resi dence | ots, as shown on Governnent Survey Regi stered Maps
2723 and 3017, nore particularly described as foll ows:

Begi nning at the northeast corner of this piece of |and, being
al so the northeast corner of |ot 446 and the sout hwest corner of
Kanehaneha and Baker Avenues, the true azinuth and di stance from
the northwest corner of Hilo airport addition (of twenty and
fifty-four one-hundredths acres and on the south side of
Kanehaneha H ghway), as shown on Governnent Survey Regi stered
Maps 2723 and 3017, being two hundred and seventy degrees no
m nutes and three thousand six hundred and ei ghty-ei ght and
seventy one-hundredths feet, and the coordi nates of said point
of beginning referred to Governnent Survey Triangul ation Station
“"Hal ai" being two thousand one hundred and seventeen feet north
and ni neteen thousand one hundred and ninety-two and twenty-

t hree one- hundredths feet east, thence running by azi nuths
measured cl ockwi se fromtrue south:

1. Three hundred and sixty degrees no m nutes four hundred
and fifty feet along the west side of Baker Avenue;

2. Three hundred and sixty degrees no mnutes fifty feet
across Kamaka Avenue;

3. Three hundred and sixty degrees no m nutes four hundred
and fifty feet along the west side of Baker Avenue;

4. N nety degrees no mnutes two hundred and ni nety-four and
thirty-eight one-hundredths feet along the north side of Kaw ka
Avenue;
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5. One hundred and ei ghty degrees no m nutes one hundred and
twelve and fifty one-hundredths feet along [ ot 583 of the
Keaukaha resi dence | ots;

6. One hundred and ten degrees fifty-five mnutes three
hundred and fifteen and thirteen one-hundredths feet al ong the
remai nders of |ots 583, 582, and 581 of the Keaukaha residence
| ot's;

7. Two hundred and seventy degrees no m nutes two hundred and
ninety-four and thirty-six one-hundredths feet along |ots 548,
547, and 546 of the Keaukaha residence |ots;

8. One hundred and ei ghty degrees no m nutes two hundred and
twenty-five feet along | ot 546 of the Keaukaha residence |ots;

9. One hundred and eighty degrees no mnutes fifty feet
across Kamaka Avenue;

10. One hundred and eighty degrees no m nutes four hundred
and fifty feet along lots 486 and 449 of the Keaukaha lots to
t he south side of Kanehaneha Avenue; and

11. Two hundred and seventy degrees no m nutes two hundred
and ninety-four and thirty-ei ght one-hundredths feet along the
sout h side of Kanehaneha Avenue to the point of beginning and
contai ning an area of six and ei ghty one-hundredths acres.

Parcel 4. As returned to the Conm ssioner of Public Lands of
the Territory of Hawaii by resolution nunbered 78 of the
Hawai i an Hones Conm ssion, dated May 13, 1942. Land situated at
Keaukaha, tract 1, Waiakea, South Hlo, Island of Hawaii, State
of Hawaii, being the whole of lots 93, 94, 95, 98, 99, 100, 101,
and 102 and portions of lots 92, 96, 97, and 103 and a portion
of Desha Avenue of the Keaukaha residence |Iots, as shown on
Gover nnent Survey Regi stered Maps 2723 and 3017, nore
particularly described as follows:

Begi nning at the northwest corner of this piece of |and, being
al so the northwest corner of |[ot 94 and on the southeast side of
twenty-five-foot road, the true azinmuth and di stance fromthe
nort hwest corner of Hlo airport addition (of twenty and fifty-
four one-hundredths acres and on the south side of Kanehaneha
H ghway), as shown on Governnent Survey Regi stered Maps 2723 and
3017, being one hundred and ei ghty degrees no m nutes one
t housand seven hundred and fifty-one and ei ghty-seven one-
hundredt hs feet, and the coordi nates of said point of beginning
referred to Governnent Survey Triangulation Station "Hal ai”
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bei ng three thousand ei ght hundred and sixty-ei ght and ei ghty-
seven one-hundredths feet north and fifteen thousand five
hundred and three and fifty-three one-hundredths feet east,

t hence runni ng by azi muths neasured cl ockwi se fromtrue south:

1. Two hundred and forty-three degrees fifty m nutes one
hundred and seventy-seven and ni nety-three one-hundredths feet
al ong the southeast side of twenty-five-foot road,

2. Three hundred and thirty-three degrees fifty mnutes two
hundred and thirty-five and sixty one-hundredths feet al ong | ot
92 of the Keaukaha residence | ots;

3. Two hundred and forty-three degrees fifty m nutes one
hundred feet along the remainder of |lot 92 of the Keaukaha
resi dence | ots;

4. Three hundred and thirty-three degrees fifty mnutes two
hundred feet along lot 91 of the Keaukaha residence | ots;

5. Three hundred and thirty-three degrees fifty mnutes fifty
feet across Desha Avenue;

6. Two hundred and forty-three degrees fifty m nutes one
hundred feet along the southeast side of Desha Avenue;

7. Three hundred and thirty-three degrees fifty m nutes two
hundred and thirty-five and sixty one-hundredths feet al ong | ot
103 of the Keaukaha residence |ots;

8. Two hundred and forty-three degrees fifty m nutes one
hundred feet along the remai nder of |ot 103 of the Keaukaha
resi dence | ots;

9. Three hundred and thirty-three degrees fifty m nutes two
hundred feet al ong the sout hwest side of Kauhane Avenue;

10. Sixty-three degrees fifty mnutes six hundred and ei ghty-
eight and thirty-six one-hundredths feet along the northwest
side of twenty-five-foot road;

11. One hundred and thirty degrees forty-two m nutes two
hundred and ei ghty-si x and seventy-three one-hundredths feet
al ong the remainders of lots 97 and 96 and Desha Avenue of the
Keaukaha residence |ots; and

12. One hundred and eighty degrees no m nutes seven hundred
and thirty-two and si xty-one one-hundredths feet al ong
Governnent | and and tract A of grant deed by the Territory of
Hawaii to Hilo Railroad Conpany to the point of begi nning and
contai ning an area of ten and eight hundred and forty-nine one-
t housandt hs acres.
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The Act of June 12, 1948, c 458, 62 Stat 387, withdrew certain
| and as available |l and. The Act provided:

"That the portion of Hawaiian Honmes Conmm ssion | and of Wi akea-
kai or Keaukaha, South Hilo, Hawaii, Territory of Hawaii, nore
fully described as follows, is wthdrawn as 'avail able | and’
wi thin the neaning of the Hawaiian Honmes Comm ssion Act of 1920
(42 Stat. 108), as anended, and is hereby restored to its
previous status under the control of the Territory of Hawaili:

“"Portion of Hawaiian hone | and of Keaukaha, tract 2, Wi akea,
South Hilo, Island of Hawaii, Territory of Hawaii, as returned
to the Conm ssioner of Public Lands of the Territory of Hawai i
by Resol ution nunbered 85 of the Hawaiian Hones Conmi ssi on,
dated July 18, 1944, and nore particularly described as follows:

"Beginning at a spike at the northwest corner of this tract of
| and and on the southeast corner of the intersection of Nene and
Akepa Streets, the coordi nates of said point of beginning
referred to Governnent Survey Triangulation Station 'Hal ai
being five thousand two hundred and ei ght and twenty-one one-
hundredths feet north and twenty-four thousand ei ght hundred and
ei ghteen and si x one- hundredths feet east, and running by
azi mut hs neasured cl ockwi se fromtrue south:

“1l. Two hundred and ninety degrees eleven mnutes five
hundred and si xty-one and ei ghty-two one- hundredths feet al ong
the south side of Nene Street;

"2. Thence al ong sane on a curve to the left wth a radi us of
one thousand four hundred and sixty-five and four-tenths feet,
the chord azinmuth and di stance being two hundred and si xty-ei ght
degrees thirty-seven m nutes one thousand and seventy-seven and
thirty one-hundredths feet;

"3. Two hundred and forty-seven degrees three mnutes five
hundred and ni nety-six and sixty-two one- hundredths feet al ong
sane;

"4, Three hundred and sixty degrees no m nutes one thousand
two hundred and thirty-seven and ei ghty-five one-hundredths
feet;

"5. N nety degrees no mnutes two thousand one hundred and
fifty-three and sixty-ni ne one-hundredths feet;

"6. One hundred and ei ghty degrees no m nutes one thousand
one hundred and seventy-three and four one-hundredths feet al ong
the east side of the proposed extension of Akepa Street to the
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poi nt of begi nning, and containing an area of fifty acres, nore
or |ess.

"Section 2. Notwi thstanding the foregoing provisions of this
Act, if, at any tinme, in the opinion of the Comm ssioner of
Publ ic Lands, use of the above described | ands has been
di sconti nued by the Departnent of Commerce, upon the naking of
such a determ nation by the Conm ssioner of Public Lands such
| ands shal |l becone available |ands within the neaning of Section
203 of title Il of the Hawaiian Honmes Conmm ssion Act, 1920, as
anmended. "

The Act of August 29, 1935, c 819, 81, 49 Stat 966, and the
Act of May 31, 1944, c 216, 82, 58 Stat 260, repeal ed so nuch of
t he above section as designates the | ands herei nafter described
as "avail able I ands", and restored such lands to their previous
status under the control of the Territory of Hawaii. The | ands
so restored on the Island of Ml okai as of August 29, 1935 are:

Those portions of Hool ehua, apana 2, and Pal aau, apana 2,
conprising the Ml okai airplane landing field as set aside for
publ i ¢ purposes by Executive Order Nunbered 307 of the Governor
of the Territory of Hawaii, dated Decenber 15, 1927, consisting
of two hundred four and nine-tenths acres, nore or |ess, and
particularly described as follows:

Begi nning at a point on the southeast corner of the said |and,
fromwhich the azinuth (nmeasured cl ockwi se fromtrue south) and
di stance to United States Coast and Geodetic Survey
Triangulation Station "Mddle HII" (Kual apuu) is two hundred
and seventy-two degrees twenty-three mnutes thirty-nine
seconds, twelve thousand seven hundred twenty and ni ne-tenths
feet, thence fromsaid point of beginning by netes and bounds,
ei ghty-five degrees ten mnutes thirty seconds, three thousand
four hundred and twenty-seven feet; one hundred and eighty
degrees fifty-six mnutes thirty seconds, two thousand six
hundred thirty and two-tenths feet; two hundred and seventy-nine
degrees fifty-five mnutes thirty seconds, four thousand nine
hundred seven and three-tenths feet; three hundred and forty-six
degrees twenty mnutes, three hundred forty-two and three-tenths
feet near west edge of Kakai napahao Gul ch; three degrees twenty-
six mnutes, four hundred twenty-seven and one-tenth feet;
ei ghty-three degrees twenty-four m nutes, one thousand four
hundred si xty-eight and two tenths feet; five degrees fifty-
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eight mnutes, five hundred seventy-one and three-tenths feet to
t he poi nt of begi nning.

The land so restored on the Island of Ml okai as of May 31,
1944 i s:

That portion of Pal aau, Apana 2, being an addition to the
Mol okai airplane |anding field, as foll ows:

Parcel 1. As returned to the Conm ssioner of Public Lands of
the Territory of Hawaii by resolution nunbered 68 of the
Hawai i an Homes Conm ssion, dated March 3, 1941, and consi sting
of thirteen and five hundred and twenty-seven one-thousandths
acres, nore or less, nore particularly described as foll ows:

Begi nni ng at the southeast corner of this piece of [and, on
t he west boundary of the present Mol okai airport, the true
azimuth and di stance fromthe northwest corner of the Ml okai
airport (Executive Order Nunmbered 809) being no degrees fifty-
Six mnutes thirty seconds two hundred and forty-two feet, and
t he coordi nates of said point of beginning referred to
Gover nnment Survey Triangulation Station "Mddle HII" being one
and fifteen one-hundredths feet north and sixteen thousand one
hundred and twenty-ei ght and one one-hundredths feet west,

t hence running by true azi muths neasured cl ockwi se from sout h:

(1) Sixty degrees twenty-five mnutes eight hundred and forty-
one and seventy-four one-hundredths feet along the renainders of
fifty-foot road and lot 170 of the Hawaiian Hones | and;

(2) One hundred and eighty degrees fifty-six mnutes thirty
seconds ei ght hundred and twel ve and si xty-two one-hundredt hs
feet along the remainder of lot 170 of the Hawaiian Hones | and;

(3) Two hundred and forty degrees twenty-five m nutes eight
hundred and forty-one and seventy-four one-hundredths feet al ong
the remai nders of Lot 170, Pine Avenue, lot 158 and fifty-foot
road of the Hawaiian Hones | and, to the west side of the Ml okai
airport; and

(4) No degrees fifty-six mnutes thirty seconds ei ght hundred
and twel ve and sixty-two one-hundredths feet along the west side
of the present Mol okai airport to the point of beginning.

Attorney General Opinions

The term "avail abl e | ands" does not include |and already set
apart by Presidential Executive Order at tinme of enactnent of
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this Act. Att. Gen. Op. 64-44.
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§204. Control by departnment of "available lands," return
to board of |and and natural resources, when; other |ands, use
of . (a) Upon the passage of this Act, all available | ands
shal | inmedi ately assune the status of Hawaiian hone | ands and
be under the control of the departnent to be used and di sposed
of in accordance with the provisions of this Act, except that:

(1) |In case any available land is under |ease by
the Territory of Hawaii, by virtue of section 73 of the
Hawai i an Organic Act, at the tine of the passage of this
Act, such |l and shall not assune the status of Hawaii an
home | ands until the | ease expires or the board of |and
and natural resources wthdraws the |ands fromthe
operation of the lease. |If the land is covered by a
| ease containing a withdrawal clause, as provided in
section 73(d) of the Hawaiian Organic Act, the board of
| and and natural resources shall w thdraw such | ands
fromthe operation of the | ease whenever the departnent
gives notice to the board that the departnent is of the
opinion that the lands are required by it for the
pur poses of this Act; and such w thdrawal shall be held
to be for a public purpose within the neani ng of that
termas used in section 73(d) of the Hawaiian Organic
Act .

(2) Any available land, including | ands sel ected
by the departnent out of a |arger area, as provided by
this Act, not |eased as authorized by section 207(a) of
this Act, may be returned to the board of | and and
natural resources as provided under section 212 of this
Act, or may be retained for managenent by the
departnent. Any Hawaiian hone | ands general | ease
| ssued by the departnent after June 30, 1985, shal
contain a withdrawal clause allowi ng the departnent to
withdraw the I and | eased at any tinme during the term of
the | ease for the purposes of this Act.

I n the managenent of any retained
avai l abl e lands not required for |easing under section
207(a), the departnent nay di spose of those |ands or any
| nprovenents thereon to the public, including native
Hawai i ans, on the sane terns, conditions, restrictions,
and uses applicable to the disposition of public |ands
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i n chapter 171, Hawaii Revised Statutes; provided that
t he departnent may not sell or dispose of such lands in
fee sinple except as authorized under section 205 of
this Act; provided further that the departnent is
expressly authorized to negotiate, prior to negotiations
with the general public, the disposition of Hawaii an
honme | ands or any inprovenents thereon to a native
Hawai i an, or organi zati on or associ ati on owned or
controlled by native Hawaii ans, for commerci al,

| ndustrial, or other business purposes, in accordance
Wi th the procedures set forth in chapter 171, Hawai i
Revi sed St at ut es.

(3) The departnent, wth the approval of the
Secretary of the Interior, in order to consolidate its
hol dings or to better effectuate the purposes of this
Act, may exchange the title to available I ands for |and,
privately or publicly owned, of an equal value. All
| ands so acquired by the departnent shall assune the
status of available |ands as though the |and were
originally designated as avail abl e | ands under section
203 of this Act, and all lands so conveyed by the
departnent shall assunme the status of the land for which
It was exchanged. The limtations inposed by section 73
(1) of the Hawaiian Organic Act and the |land | aws of
Hawaii as to the area and value of land that may be
conveyed by way of exchange shall not apply to exchanges
made pursuant hereto. No such exchange of |and publicly
owned by the State shall be nade w thout the approval of
two-thirds of the nenbers of the board of |and and
natural resources. For the purposes of this paragraph,
| ands "publicly owned" neans | and owned by a county or
the State or the United States.

(b) Unless expressly provided el sewhere in this Act, |ands
or an interest therein acquired by the departnent pursuant to
section [213(e)], 221(c), or 225(b), or any other section of
this Act authorizing the departnent to acquire | ands or an
I nterest therein, may be managed and di sposed of in the sane
manner and for the sanme purposes as Hawaiian hone | ands. [Am
Mar. 27, 1928, c¢ 142, 81, 45 Stat 246; Jul. 10, 1937, c 482, 50
Stat 503; Feb. 20, 1954, c 10, 81, 68 Stat 16; Jun. 18, 1954, c
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319, 81, 68 Stat 262; amL 1963, c 207, 882, 5(b); amL 1965, c
271, 81; amL 1976, c 24, 81; am Const Con 1978 and el ecti on Nov
7, 1978; amL 1985, ¢ 60, 81; amL 1990, c 14, 81; amL 2000, c
119, 81]

Revi si on Not e

I n subsection (b), "section 213(e)" substituted for "section
213(b) (1)".

Cross References

As to last two sentences of subsection (a)(3), conpare 88171-5
and 171-50.

Attorney General Opinions

Hawai i an hone | ands needed for purposes of the Act are to be
used and di sposed of in accordance with the Act and are not
subject to county zoning requirenents. Att. Gen. Op. 72-21.

Threat ened and endangered plants are protected on Hawaii an
hone | ands under the provisions of chapter 195D, as well as
under the provisions of the federal Endangered Species Act of
1973, to the sane extent that the plants are protected el sewhere
i n Hawaii. Anyone who "takes" threatened or endangered plants
on Hawaiian hone lands is subject to state and federal civil and
crimnal penalties. Att. Gen. Op. 95-5.

Law Journal s and Revi ews
The Lum Court and Native Hawaiian Rights. 14 UH L. Rev. 377.
Case Notes
In dealing with eligible native Hawaii ans, departnent of
Hawai i an hone | ands nust adhere to high fiduciary duties
normal |y owed by a trustee to its beneficiaries. 64 H 327, 640
P.2d 1161.

Comm ssion may | ease |l ands in accordance with §8207(a) to the
gover nnment because it is a nenber of the public. 69 H 538, 751
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P.2d 81.
Section not violated by application of chapter 343. 87 H 91,
952 P.2d 379.
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8§204.5. Additional powers. | n additi on and suppl enent al
to the powers granted to the departnent by |aw, and
notw t hstanding any law to the contrary, the departnent nmay:

(1) Wth the approval of the governor, undertake
and carry out the devel opnent of any Hawaiian hone | ands
avai |l abl e for | ease under and pursuant to section 207 of
this Act by assenbling these lands in residenti al
devel opnents and providing for the construction,
reconstruction, inprovenent, alteration, or repair of
public facilities therein, including, wthout
limtation, streets, stormdrai nage systens, pedestrian
ways, water facilities and systens, sidewal ks, street
| ighting, sanitary sewerage facilities and systens,
utility and service corridors, and utility lines, where
applicable, sufficient to adequately service devel opabl e
| nprovenents therein, sites for schools, parks, off-
street parking facilities, and other comunity
facilities;

(2) Wth the approval of the governor, undertake
and carry out the devel opnent of available |ands for
honmest ead, commercial, and nulti purpose projects as
provided in section 220.5 of this Act, as a devel oper
under this section or in association wth a devel oper
agreenent entered into pursuant to this section by
providing for the construction, reconstruction,
| nprovenent, alteration, or repair of public facilities
for devel opnent, including, without Iimtation, streets,
st orm dr ai nage systens, pedestrian ways, water
facilities and systens, sidewal ks, street |ighting,
sanitary sewerage facilities and systens, utility and
service corridors, and utility lines, where applicable,
sufficient to adequately service devel opabl e
| nprovenents therein, sites for schools, parks, off-
street parking facilities, and other comunity
facilities;

(3) Wth the approval of the governor, designate
by resolution of the conm ssion all or any portion of a
devel opnent or nultiple devel opnents undertaken pursuant
to this section an "undertaki ng" under part [l of
chapter 39, Hawaii Revised Statutes; and
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(4) Exercise the powers granted under section 39-
53, Hawaii Revised Statutes, including the power to
| ssue revenue bonds fromtinme to tine as authorized by
the | egi sl ature.
Al provisions of part IIl of chapter 39, Hawaii Revised
Statutes, shall apply to the departnent and all revenue bonds
| ssued by the departnent shall be issued pursuant to the
provi sions of that part, except these revenue bonds shall be
I ssued in the nane of the departnent, and not in the nane of the
State.
As applied to the departnent, the term "undertaking" as
used in part |11l of chapter 39 shall include a residenti al
devel opnent or a devel opnent of honestead, commercial, or
mul ti purpose projects under this Act. The term "revenue" as
used in part IIl of chapter 39, shall include all or any portion
of the rentals derived fromthe | easing of Hawaiian hone | ands
or avail able | ands, whether or not the property is a part of the
devel opnent being financed. [L 1989, c 283, pt of 82; ree L
1997, c¢ 197, 82]
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§205. Sale or lease, limtations on. Avail able Iands
shal |l be sold or |eased only:
(1) In the manner and for the purposes set out in
this title; or
(2) As may be necessary to conplete any valid
agreenent of sale or lease in effect at the tine of the
passage of this Act;
except that such [imtations shall not apply to the unsel ected
portions of |lands fromwhich the departnent has nade a sel ection
and given notice thereof, or failed so to select and give notice
withinthe tine limt, as provided in paragraph (3) of section
204 of this title. [AmL 1963, c 207, 82; amL 1997, c¢ 197, 83]

Not e
The reference was to paragraph (3) of section 204 as
originally enacted, which fixed a period of eight years after

the first neeting of the comm ssion [departnent]. The first
neeting was held Septenber 20, 1921.
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8206. QO her officers not to control Hawaiian hone | ands;
excepti on. The powers and duties of the governor and the board
of land and natural resources, in respect to |ands of the State,
shall not extend to | ands having the status of Hawaiian hone
| ands, except as specifically provided in this title. [AmL
1963, ¢ 207, 85(a), (b); ree L 1997, c 197, 84]

Not e
The Act of July 10, 1937, c 484, 50 Stat 508, provides in
part: "That the legislature of the Territory of Hawaii may
create a public corporate authority to engage in slum cl earance,
or housi ng undertakings, or both, within such Territory.... The
| egi slature.... may, without regard to any federal acts

restricting the disposition of public [ands of the Territory,
aut horize the comm ssioner of public |ands, the Hawaiian hones
comm ssi oner, and any other officers of the Territory having
power to nmanage and di spose of its public lands, to grant,
convey, or lease to such authority parts of the public donain,
and may provide that any of the public domain or other property
acquired by such authority may be nortgaged by it as security
for its bonds...."

Attorney General Opinions

Governor's power to set aside public |Iands by executive order
does not extend to Hawaiian hone |ands. Att. Gen. Op. 75-3.

Threat ened and endangered plants are protected on Hawaii an
home | ands under the provisions of chapter 195D, as well as
under the provisions of the federal Endangered Species Act of
1973, to the sane extent that the plants are protected el sewhere
in Hawaii. Anyone who "takes" threatened or endangered plants
on Hawaiian hone lands is subject to state and federal civil and
crimnal penalties. Att. Gen. Op. 95-5.

Law Jour nal s and Revi ews

Nati ve Hawaii ans, Self-Determ nation, and the |nadequacy of
the State Land Trusts. 14 UH L. Rev. 5109.
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Case Not es

Absent denonstrable intent to restrict governnent's authority
to enforce state and county crimnal |aws on Hawaii an hone
| ands, section does not preclude enforcenent of such laws. 80
H 168, 907 P.2d 754.

Previous Vol01 Ch0001-0042F Next
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8207. Leases to Hawaii ans, |icenses. (a) The depart nent
Is authorized to | ease to native Hawaiians the right to the use
and occupancy of a tract or tracts of Hawaiian honme |ands within
the follow ng acreage limts per each lessee: (1) not nore than
forty acres of agriculture |ands or |ands used for aquaculture
pur poses; or (2) not nore than one hundred acres of irrigated
pastoral |ands and not nore than one thousand acres of other
pastoral lands; or (3) not nore than one acre of any class of
| and to be used as a residence lot; provided that in the case of
any existing lease of a farmlot in the Kal ani anaole Settl enent
on Mol okai, a residence | ot may exceed one acre but shall not
exceed four acres in area, the location of such area to be
sel ected by the departnent; provided further that a | ease
granted to any | essee may include two detached farmlots or
aquacul ture lots, as the case nmay be, |located on the sane island
and within a reasonabl e di stance of each other, one of which, to
be designated by the departnent, shall be occupied by the | essee
as the | essee's hone, the gross acreage of both lots not to
exceed the maxi mum acreage of an agricultural, pastoral, or
aquacul tural lot, as the case nay be, as provided in this
section.

(b) The title to lands so | eased shall remain in the
State. Applications for tracts shall be nade to and granted by
t he departnent, under such regulations, not in conflict with any
provisions of this title, as the departnent nay prescribe. The
departnent shall, whenever tracts are available, enter into such
a | ease with any applicant who, in the opinion of the
departnent, is qualified to performthe conditions of such
| ease.

(c)(1l) The departnent is authorized to grant |icenses
as easenents for railroads, tel ephone lines, electric
power and light lines, gas mains, and the like. The
departnent is also authorized to grant licenses for lots
wthin a district in which |ands are | eased under the
provi sions of this section, for:

(A) Churches, hospitals, public schools,
post offices, and other inprovenents for public
pur poses; and

(B) Theaters, garages, service stations,
mar kets, stores, and other nercantile establishnents
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(all of which shall be owned by native Hawaiians or
by organi zations forned and controlled by native
Hawai i ans).

(2) The departnent is also authorized to grant
| icenses to the United States for reservations, roads,
and ot her rights-of-way, water storage and distribution
facilities, and practice target ranges.

(3) Any license issued under this subsection shall
be subject to such terns, conditions, and restrictions
as the departnent shall determ ne and shall not restrict
the areas required by the departnent in carrying on its
duties, nor interfere in any way with the departnent's
operation or maintenance activities. [Am Feb. 3, 1923, c
56, 81, 42 Stat 1222; May 16, 1934, c 290, 82, 48 Stat
779; Jul. 10, 1937, c 482, 50 Stat 504; May 31, 1944, c
216, 883, 4, 58 Stat 264; Jun. 14, 1948, c 464, 881, 2,
62 Stat 390; Jun. 18, 1954, c 321, 81, 68 Stat 263;

Aug. 23, 1958, Pub L 85-733, 72 Stat 822; amL 1963, c
207, 82; amL 1981, c 90, 81; amL 1983, c¢ 125, 82; amL
1984, c¢ 27, 81 and ¢ 37, 82; amL 1985, c¢ 69, 81 and c
159, 82; am L 1997, c 196, 82]

Not e

In addition to the provisions herein nade for | eases to native
Hawai i ans, the Act of June 20, 1938, c¢ 530, 83, 52 Stat 781,

after

providing for the Kal apana extension to the Hawai i
Nat i onal

Park, authorized the Secretary of the Interior to | ease

home sites herein to native Hawaiians under certain
ci rcunst ances.

Honmest eader s Cooperati ve Associ ation use of Hool ehua Store
building free of rent, subject to certain conditions. L 1959,

JR 17.

Revi si on Not e

I n subsection (b), "State" substituted for "United States"” in
vi ew of section 5(b) of Hawaii Adm ssion Act.

Attorney General Opinions
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Section does not authorize the commssion to grant a permt to
occupy Hawaiian hones prem ses fromnonth to nonth on a nonthly
charge basis. Att. Gen. Op. 61-64.

Comm ssion has no authority to permt a | essee to subdivide
honestead tract and subl ease a portion thereof to daughter.

Att. Gen. Op. 61-65.

Nei t her the departnent nor any |lessee is authorized to devel op
multi-unit dwellings. Att. Gen. Op. 62-9.

Lands not needed for purposes of Act could be subjected to
county zoning regulations. Att. Gen. Op. 72-21.

Law Journal s and Revi ews
The Lum Court and Native Hawaiian Rights. 14 UH L. Rev. 377.
Case Not es

As subsection (c)(1)(A) of this Act does not provide a
“statutory entitlenent” to any entity which may be granted a
| i cense pursuant to it, plaintiff energy producer failed to
establish that plaintiff's exclusive tel ecomunications service
| i cense issued under this subsection constituted "property"
which would entitle plaintiff to due process protection. 110 H.
419, 134 P. 3d 585.
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[ 8207. 5. ] Housi ng devel opnent. The departnent is
aut hori zed to devel op and construct single-famly and
multifamly units for housing native Hawaiians. The nethod of
di sposition, including rentals, as well as the terns,
condi tions, covenants, and restrictions as to the use and
occupancy of such single-famly and nultifamly units shall be
prescri bed by rul es adopted by the departnent pursuant to
chapter 91. [L 1997, c 196, 81]
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8§208. Conditions of | eases. Each | ease made under the
authority granted the departnent by section 207 of this Act, and
the tract in respect to which the |ease is nade, shall be deened
subject to the follow ng conditions, whether or not stipul ated
in the | ease:

(1) The original |essee shall be a native
Hawai i an, not | ess than eighteen years of age. |n case
two | essees either original or in succession marry, they
shal | choose the | ease to be retai ned, and the renaining
| ease shall be transferred, quitclained, or canceled in
accordance with the provisions of succeedi ng sections.

(2) The lessee shall pay a rental of $1 a year for
the tract and the | ease shall be for a termof ninety-
ni ne years; except that the departnent may extend the
termof any | ease; provided that the approval of any
extension shall be subject to the condition that the
aggregate of the initial ninety-nine year termand any
extension granted shall not be for nore than one hundred
ni nety-ni ne years.

(3) The |l essee may be required to occupy and
comence to use or cultivate the tract as the | essee's
home or farm or occupy and conmmence to use the tract for
aquacul ture purposes, as the case may be, within one
year after the commencenent of the termof the |ease.

(4) The lessee thereafter, for at |east such part
of each year as the departnent shall prescribe by rules,
shal | occupy and use or cultivate the tract on the
| essee' s own behal f.

(5) The lessee shall not in any manner transfer
to, or otherwise hold for the benefit of, any other
person or group of persons or organizations of any kind,
except a native Hawaiian or Hawaiians, and then only
upon the approval of the departnent, or agree so to
transfer, or otherwise hold, the I essee's interest in
the tract; except that the | essee, with the approval of
the departnent, also may transfer the | essee's interest
in the tract to the followng qualified relatives of the
| essee who are at | east one-quarter Hawaii an: husband,
wife, child, or grandchild. A |lessee who is at | east
one- quarter Hawaiian who has received an interest in the
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tract through succession or transfer may, with the
approval of the departnent, transfer the | essee's
| easehol d interest to a brother or sister who is at
| east one-quarter Hawaiian. Such interest shall not,
except in pursuance of such a transfer to or holding for
or agreenent with a native Hawaiian or Hawaiians or
qualified relative who is at | east one-quarter Hawaii an
approved of by the departnent or for any indebtedness
due the departnent or for taxes or for any other
| ndebt edness the paynent of which has been assured by
t he departnent, including |oans from other agencies
where such | oans have been approved by the departnent,
be subject to attachnent, |evy, or sale upon court
process. The | essee shall not sublet the | essee's
interest in the tract or inprovenents thereon; provided
that a | essee may be permtted, with the approval of the
departnent, to rent to a native Hawaiian or Hawaii ans,
| odging either within the | essee's existing hone or in a
separate residential dwelling unit constructed on the
prem ses.

(6) Notwi thstandi ng the provisions of paragraph
(5), the lessee, with the consent and approval of the
conm ssi on, nmay nortgage or pledge the | essee's interest
in the tract or inprovenents thereon to a recognized
| ending institution authorized to do business as a
| ending institution in either the State or el sewhere in
the United States; provided the | oan secured by a
nortgage on the | essee's | easehold interest is insured
or guaranteed by the Federal Housing Adm nistration,
Departnent of Veterans Affairs, or any other federal
agency and their respective successors and assi gns,
whi ch are authorized to insure or guarantee such | oans,
or any acceptable private nortgage insurance as approved
by the comm ssion. The nortgagee's interest in any such
nortgage shall be freely assignable. Such nortgages, to
be effective, nust be consented to and approved by the
conm ssion and recorded with the departnent.

Further, notw thstandi ng the authorized

purposes of loan limtations inposed under section 214
of this Act and the authorized | oan amobunt |imtations

file:///CJ/Documents¥20and%20Settings/fergbc/Desktop/HHCA _1921/hhca_0208.htm (2 of 4) [9/25/2012 8:50:40 AM]



file:///C)/Documents¥%20and¥%620Settings/fergbc/Desktop/HHCA _1921/hhca_0208.htm

| nposed under section 215 of this Act, |oans nade by

| ending institutions as provided in this paragraph,

I nsured or guaranteed by the Federal Housing

Adm ni stration, Departnent of Veterans Affairs, or any
ot her federal agency and their respective successors and
assigns, or any acceptable private nortgage insurance,
may be for such purposes and in such anounts, not to
exceed the maxi muminsurable limts, together with such
assi stance paynents and ot her fees, as established under
section 421 of the Housing and Urban Rural Recovery Act
of 1983 which anmended Title Il of the National Housing
Act of 1934 by adding section 247, and its inplenenting
regul ations, to permt the Secretary of Housing and

Ur ban Devel opnent to insure | oans secured by a nortgage
executed by the honestead | essee covering a honestead

| ease i ssued under section 207(a) of this Act and upon
which there is |ocated a one to four famly single
famly residence.

(7) The lessee shall pay all taxes assessed upon
the tract and i nprovenents thereon. The departnent nay
pay such taxes and have a lien therefor as provided by
section 216 of this Act.

(8 The | essee shall perform such other
conditions, not in conflict wth any provision of this
Act, as the departnent may stipulate in the | ease;
provided that an original |essee shall be exenpt from
all taxes for the first seven years after commencenent
of the termof the |ease. [AmJul. 10, 1937, c 482, 50
Stat 504; Nov. 26, 1941, c 544, 82, 55 Stat 783; Aug.
21, 1958, Pub L 85-710, 72 Stat 706; am L 1963, c 207,
82; amL 1967, c 146, 881, 2; amlL 1973, c 66, 81, amL
1974, c¢ 175, 81; am L 1978, c¢ 229, 85; amL 1981, c 90,
82; amL 1985, c 60, 82 and c 284, 81; am L 1990, c 305,
81; amL 1997, c¢ 196, 83; amL 1999, c 17, 81; amL
2002, ¢ 12, 81; amL 2005, c 53, 81]

Attorney General Opinions

Lessee is prohibited from subdividing honestead tract and
subl easing a portion thereof to | essee's daughter. Att. Gen.
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p. 61-65.
Bank of Hawaii is not an eligible nortgagee; inprovenents may
not be treated as personalty. Att. Gen. Op. 65-15.

Case Not es

Tax on the tract is the tax on the fee sinple estate and not
on | essee's | easehold interest. 60 H 487, 591 P.2d 607.

Third party agreenents with non-Hawai i ans which transferred
portion of |essees' interest in honesteads void ab initio as
viol ative of paragraph (5). 81 H 474, 918 P.2d 1130.

Approval of hone |oan did not constitute approval of
departnent for transfer of lease. 4 H App. 446, 667 P.2d 839.

Previous Vol01 Ch0001-0042F Next
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8209. Successors to | essees. (a) Upon the death of the
| essee, the lessee's interest in the tract or tracts and the
| nprovenents thereon, including growing crops and aquacul tural
stock (either on the tract or in any collective contract or
programto which the lessee is a party by virtue of the |essee's
interest in the tract or tracts), shall vest in the relatives of
t he decedent as provided in this paragraph. Fromthe follow ng
relatives of the | essee who are (1) at | east one-quarter
Hawai i an, husband, w fe, children, grandchildren, brothers, or
sisters, or (2) native Hawaiian, father and nother, w dows or
wi dowers of the children, w dows or w dowers of the brothers and
sisters, or nieces and nephews,--the | essee shall designate the
person or persons to whomthe | essee directs the | essee's
interest in the tract or tracts to vest upon the | essee's
death. The Hawaiian bl ood requirenents shall not apply to the
descendants of those who are not native Hawaiians but who were
entitled to the | eased | ands under section 3 of the Act of My
16, 1934 (48 Stat. 777, 779), as anended, or under section 3 of
the Act of July 9, 1952 (66 Stat. 511, 513). |In all cases that
person or persons need not be eighteen years of age. The
designation shall be in witing, may be specified at the tinme of
execution of the lease with a right in the lessee in simlar
manner to change the beneficiary at any tine and shall be filed
with the departnent and approved by the departnent in order to
be effective to vest the interests in the successor or
successors so naned.

I n case of the death of any | essee, except as herei nabove
provi ded, who has failed to specify a successor or successors as
approved by the departnent, the departnent may select fromonly
the followng qualified relatives of the decedent:

(1) Husband or wife; or

(2) If there is no husband or wife, then the
children; or

(3) If there is no husband, wife, or child, then
t he grandchildren; or

(4) If there is no husband, wife, child, or
grandchild, then brothers or sisters; or

(5 If there is no husband, wfe, child,
grandchild, brother, or sister, then fromthe follow ng
relatives of the | essee who are native Hawaiian: father
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and nother, wi dows or w dowers of the children, w dows
or widowers of the brothers and sisters, or nieces and
nephews.
The rights to the use and occupancy of the tract or tracts nay
be made effective as of the date of the death of the | essee.

In the case of the death of a | essee | eaving no desi gnated
successor or successors, husband, wife, children, grandchildren,
or relative qualified to be a | essee of Hawaiian hone | ands, the
| and subject to the | ease shall resune its status as unl eased
Hawai i an hone | ands and the departnment is authorized to | ease
the land to a native Hawaiian as provided in this Act.

Upon the death of a | essee who has not designated a
successor and who | eaves a spouse not qualified to succeed to
the |l ease or children not qualified to succeed to the |ease, or
upon the death of a | essee leaving no relative qualified to be a
| essee of Hawaiian hone | ands, or the cancellation of a | ease hy
t he departnent, or the surrender of a | ease by the | essee, the
departnent shall appraise the value of all the inprovenents and
growi ng crops or inprovenents and aquacul tural stock, as the
case may be, and shall pay to the nonqualified spouse or the
nonqual ified children as the | essee shall have designated prior
to the |l essee's death, or to the |egal representative of the
deceased | essee, or to the previous | essee, as the case nay be,

t he val ue thereof, |ess any indebtedness to the departnent, or
for taxes, or for any other indebtedness the paynent of which
has been assured by the departnent, owed by the deceased | essee
or the previous | essee. These paynents shall be made out of the
Hawai i an honme | oan fund and shall be considered an advance

t herefrom and shall be repaid by the successor or successors to
the tract involved. |f available cash in the Hawaiian hone | oan
fund is insufficient to nake these paynents, paynents nay be
advanced fromthe Hawaiian hone general |oan fund and shall be
repai d by the successor or successors to the tract involved,;
provi ded that any repaynent for advances made fromthe Hawaii an
hone general | oan fund shall be at the interest rate established
by the departnent for | oans nade fromthe Hawaii an hone gener al

| oan fund. The successor or successors may be required by the
comm ssion to obtain private financing in accordance wth
section 208(6) to pay off the anobunt advanced fromthe Hawaii an
honme | oan fund or Hawaiian hone general |oan fund.
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(b)

st ock, i
met hods:

The apprai sal of inprovenents and growi ng crops, or
f any, shall be made by any one of the foll ow ng

(1) By a disinterested appraiser hired by the
departnent; provided that the previous | essee or
deceased | essee's | egal representative shall not be
charged for the cost of the appraisal; or

(2) By one disinterested appraiser nutually
agreeable to both the departnent and the previous | essee
or the deceased | essee's |legal representative, wth the
cost of appraisal borne equally by the two parties; or

(3) By not nore than three disinterested
apprai sers of which the first shall be contracted for
and paid by the departnent. |If the previous | essee or
t he deceased | essee's |l egal representative does not
agree wth the appraised value, the previous | essee or
t he deceased | essee's | egal representative shall
contract with and pay for the services of a second
appr ai ser whose appraisal report shall be submtted to
the departnent not |ater than ninety days fromthe date
of the first appraisal report; provided that the first
apprai sal shall be used if the second appraiser is not
hired wthin thirty days fromthe date the departnent
transmts the first appraisal report to the previous
| essee or the deceased | essee's representative. |If the
apprai sal values are different and a conprom se val ue
between the two appraisals is not reached, a third
apprai sal shall be nade by an apprai ser appointed by the
first two appraisers not later than ninety days fromthe
date of the second appraisal report and the third
apprai ser shall determne the final value. The cost of
the third appraisal shall be borne equally by the
departnent and the previous | essee or the deceased
| essee's | egal representati ve.

The departnment nmay adopt rules not in conflict with this

section

to establish appraisal procedures, including the tine

period by which the departnent and the previous | essee or the
deceased | essee's |l egal representative shall act on apprai sal

matters.

(¢)

| f a previous | essee has abandoned the tract or tracts
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or cannot be |ocated after at |east two attenpts to contact the
previous | essee by certified mail, the departnent by public
notice published at | east once in each of four successive weeks
I n a newspaper of general circulation in the State shall give
notice to the previous |lessee that the |lease will be canceled in
accordance with sections 210 and 216 of this title and the
departnent will appraise the value of the inprovenents and
grow ng crops and stock, if any, if the previous | essee does not
present hinself or herself within one hundred and twenty days
fromthe first day of publication of the notice. Follow ng
cancellation of the | ease and appraisal of the inprovenents and
grow ng crops and stock, if any, the departnent shall nake the
payout as provided in subsection (a).

(d) After the cancellation of a | ease by the departnent in
accordance with sections 210 and 216 of this title, or the
surrender of a |lease by a |l essee, the departnent may transfer
the | ease or issue a new | ease to any qualified native Hawaii an
regardl ess of whether or not that person is related in any way
by bl ood or marriage to the previous | essee.

(e) If any successor or successors to a tract is a m nor
or mnors, the departnent may appoi nt a guardi an therefor,
subject to the approval of the court of proper jurisdiction.

The guardi an shall be authorized to represent the successor or
successors in all matters pertaining to the | easehol d; provided
that the guardian, in so representing the successor or
successors, shall conply with this title and the stipul ations
and provisions contained in the | ease, except that the guardi an
need not be a native Hawaiian as defined in section 201 of this
title. [AmJul. 10, 1937, c 482, 50 Stat 504; Nov. 26, 1941, c
544, 83, 55 Stat 783; Jul. 9, 1952, c 614, 84, 66 Stat 514; amlL
1963, c¢ 207, 82; amlL 1981, c 90, 83 and c¢ 112, 81; amL 1982, c
272, 81; amL 1985, c¢ 137, 81; amL 1987, c 36, 882, 3; amlL
1990, c¢ 150, 88; am L 1992, ¢ 92, 81; amL 1993, c 147, 81; amlL
1994, ¢ 37, 81 and c¢ 109, 81; amL 2001, c 122, 81; amL 2005, c
16, 81]

Attorney General Opinions

A | essee surrendering a lease is entitled to paynent for
appr ai sed val ue of pineapple crops growing on tract at date of
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surrender |ess deduction for indebtedness. Att. Gen. Op. 61-66.

On discretion of commssion in the selection of a successor to
a | essee who dies without designating the | essee's own
successor. Att. CGen. Op. 61-75.

Di stribution of "pineapple noney" which includes "advances"
for expenditures. Att. Gen. Op. 61-88.

Person claimng to be common-law wi fe under rel ationship
established in Hawaii is not a qualified successor to | essee.
Att. Gen. Op. 73-5.

“Children" construed. Att. Gen. Op. 73-18.

Case Not es

Nati ve Hawai i ans have no standing to chall enge
constitutionality of Act on equal protection grounds as they
woul d be asserting the rights of non-Hawaiian third parties.

795 F. Supp. 10009.

Lessee has right to change designated successor at any tine
and successor's interest vests only upon | essee's death; private
agreenent cannot alter that right. 4 H App. 446, 667 P.2d 839.
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8210. Cancellation of |eases. Wenever the departnent has
reason to believe that any condition enunerated in section 208,
or any provision of section 209, of this title has been
vi ol ated, the departnent shall give due notice and afford
opportunity for a hearing to the | essee of the tract in respect
to which the alleged violation relates or to the successor of
the |l essee's interest therein, as the case denmands. |[|f upon
such hearing the departnent finds that the | essee or the
| essee' s successor has violated any condition in respect to the
| easi ng of such tract, the departnent nay declare the | essee's
interest in the tract and all inprovenents thereon to be
forfeited and the | ease in respect thereto cancel ed, and shall
t hereupon order the tract to be vacated within a reasonabl e
time. The right to the use and occupancy of the Hawaiian hone
| ands contained in such tract shall thereupon revest in the
departnent and the departnent nay take possession of the tract
and the inprovenents thereon. [AmL 1963, c¢ 207, 82; amL 1997,
c 197, 85]
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§210.5. REPEALED. L 1987, c 36, 8§82.
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§211. Community pastures. The departnent shall, when
practicable, provide fromthe Hawaiian hone |ands a comunity
pasture adjacent to each district in which agricultural |ands
are | eased, as authorized by the provisions of section 207 of
this title. [AmL 1963, c 207, 82; ree L 1997, c 197, 86]
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§212. Lands returned to control of board of |and and
nat ural resources. The departnent may return any Hawaiian hone
| ands not | eased as authorized by the provisions of section 207
of this Act to the control of the board of [and and natural
resources. Any Hawaiian hone | ands so returned shall, until the
departnent gives notice as hereinafter in this section provided,
resune and maintain the status of public Iands in accordance
with the provisions of the [Hawaii Revi sed Statutes]; provided
t hat such | ands may not be sold, |eased, set aside, used,
transferred or otherw se di sposed of except under a general
| ease only. Any |ease by the board of |and and nat ural
resources hereafter entered into shall contain a w thdrawal
cl ause, and the |l ands so | eased shall be w thdrawn by the board,
for the purpose of this Act, upon the departnent giving at its
option, not |ess than one nor nore than five years' notice of
such withdrawal ; provided, that the m ni nrum w t hdrawal - noti ce
period shall be specifically stated in such | ease. Each such
| ease, whether or not stipulated therein, shall be deened
subject to the right and duty of the board of |and and natural
resources to termnate the I ease and return the lands to the
depart nent whenever the departnent gives notice to the board
that the departnent is of the opinion that the | ands are
required.

Not wi t hst andi ng the provisions of section 171-95, Hawaili
Revi sed Statutes, in the |easing of Hawaiian honme | ands by the
board to a public utility or other governnental agency, where
such use directly benefits the departnent of Hawaiian hone | ands
or the honestead | essees, the rental may be nomnal; in al
ot her instances, the | ease rental shall be no I ess than the
val ue determ ned in accordance with section 171-17(b), Hawaii
Revi sed St at ut es.

Any general |ease of Hawaiian honme | ands hereafter entered
into by the board shall be void unless prior to the disposition
of such | ease by public auction, direct negotiation or
ot herwi se, approval shall be obtained fromthe departnent of
Hawai i an honme | ands. [AmL 1963, c 207, 882, 5(b); am Const Con
1978 and el ection Nov. 7, 1978]

Revi si on Not e
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In the first paragraph, "Hawaii Revised Statutes" substituted
for "the Hawaiian Organic Act and the Revised Laws of Hawaii
1915".
Attorney General Opinions

Gover nor does not have power to set aside by executive order
any of the returned Hawai i an hone |ands. Att. Gen. Op. 75-3.
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8§213. Funds and accounts. (a) There are established in
the treasury of the State two revolving funds, to be known
respectively as the Hawaii an hone | oan fund and the Hawaii an
home general |oan fund.

(b) Hawaiian hone |oan fund. The noneys in this fund
shall be avail able for the purposes enunerated in section 214
and for paynents provided in section 209 and shall not be
expended for any ot her purpose except as provided in subsection
(e).

Any interest or other earnings arising out of investnents
fromthis fund shall be credited to and deposited into the
Hawai i an hone operating fund.

(c) Hawaiian honme general |oan fund. Moneys appropri ated
by the legislature for the construction of hones but not
ot herwi se set aside for a particular fund, for construction of
repl acenent hones, for hone repairs or additions, or for the
devel opnent and operation of a farm ranch, or aquaculture
operation; noneys transferred fromother funds; and installnents
of principal paid by the | essees upon | oans nade to them from
this fund, or as paynents representing reinbursenents on account
of advances, but not including interest on such | oans or
advances, shall be deposited into this fund. The noneys in the
fund shall be used for purposes enunerated in section 214 and
for paynents provided in section 209; provided that, in addition
to the conditions enunerated in section 215, farmloans shall be
subject to the foll ow ng conditions:

(1) To be eligible for a farmloan the applicant
shall derive, or present an acceptable plan to derive, a
maj or portion of the applicant's incone fromfarm ng;

(2) Farmloans made for the purpose of soil and
wat er conservation shall not exceed $20,000 and shall be
for a termnot to exceed ten years;

(3) Subsidies and grants or cost-sharing funds
entitled and received by the | essee for soil and water
conservation purposes shall be assigned to the
departnent for the repaynent of the outstanding farm
| ndebt edness; and

(4) The lessee shall carry out recommended farm
managenent practices approved by a qualified
agricul tural agency.
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The departnent may create an account within this fund to
support the guarantee of repaynent of |oans nade by gover nnent
agencies or private lending institutions to a holder of a | ease
under section 207(a) or license issued under section 207(c) (1)
(B).

The departnent may create an account within this fund for
noneys borrowed from governnent agencies or private |ending
institutions to be used for any of the purposes enunerated in
section 214. Installnents of principal and that part of the
I nterest equal to the interest charged to the departnent by the
| ender paid by the | essees on the |loans made to themfromthis
account shall be deposited into the sane account. Any
additional interest or other earnings arising out of investnents
fromthis account shall be credited to and deposited into the
Hawai i an honme receipts fund.

(d) There are established in the treasury of the State
four trust funds, to be known respectively as the Hawaiian hone
operating fund, the Hawaiian hone receipts fund, the Hawaii an
hone trust fund, and the native Hawaiian rehabilitation fund and
one special fund to be known as the Hawaiian hone adm nistration
account .

(e) Hawaiian honme operating fund. The interest
transferred fromthe Hawaiian hone | oan fund, all noneys
recei ved by the departnent from any ot her source, and noneys
transferred fromthe Hawaiian hone receipts fund, shall be
deposited into the Hawaiian hone operating fund. The noneys in
this fund, wthout the prior witten approval of the governor,
shal | be avail abl e:

(1) For construction and reconstruction of revenue-
produci ng i nprovenents intended to serve principally
occupants of Hawaiian hone | ands, including acquisition
or |lease therefor of real property and interests
therein, such as water rights or other interests;

(2) For paynent into the treasury of the State of
such anounts as are necessary to neet the interest and
princi pal charges for state bonds issued for such
revenue- produci ng i nprovenents;

(3) For operation and nmai nt enance of such
| nprovenents constructed from such funds or other funds;

(4) For the purchase of water or other utilities,
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goods, commodities, supplies, or equi pnent needed for

services, or to be resold, rented, or furnished on a

charge basis to occupants of Hawaiian hone | ands; and
(5 For appraisals, studies, consultants

(i ncluding architects and engi neers), or any other staff

services including those in section 202(b) required to

pl an, inplenent, devel op, or operate these projects.

The noneys in this fund nmay be suppl enented by other funds
avai l abl e for or appropriated by the legislature for the sane
purposes. In addition to such noneys, this fund, with the
approval of the governor, may be supplenented by transfers, nade
on a loan basis fromthe Hawaiian hone | oan fund for a period
not exceeding ten years; provided that the aggregate anount of
such transfers outstanding at any one tine shall not exceed
$500, 000.

I n addi ti on, noneys of this fund shall be nade avail abl e
with the prior witten approval of the governor for offsite
| nprovenents and devel opnent necessary to serve present and
future occupants of Hawaiian hone | ands; for inprovenents,
additions, and repairs to all assets owned or |eased by the
departnment excluding structures or inprovenents that the
departnent is obligated to acquire under section 209; for
engi neering, architectural, and planning services to nmaintain
and devel op properties; for such consultant services as nmay be
contracted for under this Act; for purchase or |ease of
necessary equi pnent; for acquisition or |ease of real property
and interest therein; and for inprovenents constructed for the
benefit of beneficiaries of this Act and not otherw se permtted
in the various |oan funds or the adm nistration account.

(f) Hawaiian honme adm nistration account. The entire
recei pts derived fromany | easing or other disposition of the
avai |l abl e 1 ands pursuant to section [204(a)(2)] and transfers
fromthe Hawaiian hone receipts fund shall be deposited into
this account. Any interest or other earnings arising out of
I nvestnents fromthis fund shall be credited to and deposited
into this fund. The noneys in this account shall be expended by
the departnent for salaries and other adm nistration expenses of
the departnment in conformty wth general |aw applicable to al
departnments of the State, and no suns shall be expended for
structures and ot her pernmanent inprovenents. This account shall
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be subject to the follow ng conditions and requirenents:

(1) The departnent, when required by the governor
but not |ater than Novenber 15 precedi ng each regul ar
session of the legislature, shall submt to the state
director of finance its budget estimates of expenditures
for the next fiscal period in the manner required by
general | aw

(2) The departnent's budget as approved by the
governor shall be included in the governor's budget
report and shall be transmtted to the |egislature for
I ts approval;

(3) Upon legislative approval of a budget, the
anmount appropriated shall be nade available to the
departnent. |If no budget is approved by the |egislature
prior to its adjournnment, suns accruing to this account
shall not be expended for any other purpose but shall
remain avail able for future use. Any anount in this
account which is in excess of the anount approved by the
| egi slature or made available for the fiscal period may
be transferred to the Hawaiian honme operating fund.

(g) Hawaiian honme receipts fund. Al interest noneys from
| oans or investnents received by the departnent fromany fund
except as provided for in each respective fund, shall be
deposited into this fund. At the end of each quarter, all
noneys in this fund may be transferred to the Hawaiian hone
operating fund, the Hawaiian hone adm nistration account, the
Hawai i an hone trust fund, and any |loan fund in accordance wth
rul es adopted by the departnent.

(h) Hawaiian honme trust fund. Except for gifts, bequests,
and ot her noneys given for designated purposes, noneys deposited
into this fund shall be available for transfers into any other
fund or account authorized by the Act or for any public purpose
deened by the comm ssion to further the purposes of the Act.
Publ i ¢ purpose, as used herein, includes the formation of an
account within the Hawaiian hone trust fund as a reserve for
| oans i nsured or guaranteed by the Federal Housing
Adm ni stration, Departnent of Veterans Affairs, or any other
federal agency and their respective successors and assi gns,
whi ch are authorized to insure or guarantee | oans.

Not wi t hst andi ng any other law to the contrary, the departnent is
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expressly authorized to deposit the reserve for |loans in any
duly organi zed bank in the State or el sewhere in the United
States with automatic fund transfer capabilities and at such
reserve anounts as shall be reasonably required by the federal
agencies as a condition for participation in their respective
| nsurance or guarantee prograns.

(i) Native Hawaiian rehabilitation fund. Pursuant to
Article XIl, Section 1, of the Hawaii Constitution, thirty per
cent of the state receipts, derived fromlands previously
cultivated as sugarcane | ands under any other provision of |aw
and fromwater |icenses, and fifteen per cent of all revenues
from| ease agreenents granted | ease extensi ons pursuant to
section 228, shall be deposited into this fund. The depart nent
shall use this noney for the rehabilitation of native Hawaii ans,
native Hawaiian famlies, and Hawaii an honestead comruniti es,
whi ch shall include the educational, economc, political,
social, and cultural processes by which the general welfare and
conditions of native Hawaiians are thereby inproved and
per pet uat ed.

The native Hawaiian rehabilitation fund shall be subject to
the follow ng conditions:

(1) Al noneys received by the fund shall be
deposited into the state treasury and kept separate and
apart fromall other noneys in the state treasury;

(2) The director of finance shall serve as a
custodi an of the fund. Al paynents fromthe fund shall
be made by the director of finance only upon vouchers
approved by the conm ssion;

(3) The comm ssion shall devel op guidelines for
the i nvestnent of noneys in the fund;

(4) The conmm ssion may invest and reinvest in
I nvest nents aut horized by chapter 88, Hawaii Revi sed
Statutes. The conmi ssion may hol d, purchase, sell,
assign, transfer, or dispose of any securities and
I nvestnents in which any of the noneys shall have been
I nvested, as well as the proceeds of such investnents;
and

(5 The comm ssion may pay out of any of the
noneys held for investnent, a reasonable anount to any
person for supplying i nvestnent advisory or consultive
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services; and to neet such other costs incident to the
prudent investnent of noneys as the conm ssion may
approve.

Any paynent of principal, interest, or other earnings
arising out of the |loan or investnent of noney fromthis fund
shall be credited to and deposited into this fund.

Sections 214, 215, 216, and 217 shall not apply to
adm nistration of this fund. The departnent is authorized to
adopt rul es under chapter 91, Hawaii Revised Statutes, necessary
to adm nister and carry out the purposes of this fund.

The departnment shall submt an annual report to the
| egi sl ature and the United States Departnent of the Interior, no
| ater than twenty days prior to the convening of each regular
session of the |legislature, beginning wth the regul ar session
of 2011, on expenditures fromthis fund that are derived from
t he anobunts deposited from comercial and multipurpose project
| ease extensions pursuant to section 228(e), including the
anmount expended, the recipient of the noneys expended, and the
pur pose of the expenditure. [Am Feb. 3, 1923, c 56, 82, 42 Stat
1222; Mar. 7, 1928, c 142, 82, 45 Stat 246; Nov. 26, 1941, c
544, 84, 55 Stat 784; Jun. 14, 1948, c 464, 83, 62 Stat 390;

Jul. 9, 1952, c 615, 881, 2, 66 Stat 514; Aug. 21, 1958, Pub L
85-708, 72 Stat 705; amL 1959 1st, c 13, 82; amL 1961, c 183,
82; amL 1963, c 114, 85 and c 207, 882, 5(a); amL 1965, c 4,
881, 2; amlL 1967, c 146, 83; amL 1969, c¢c 114, 81 and c 259,

81, amL 1972, c¢ 76, 81, amL 1973, c¢ 130, 81 and c 220, 81, am
L 1974, c¢ 170, 81, c 172, 81, c 174, 81, c 175, 882, 3, and c
176, 82; amL 1976, c 72, 81; amL 1978, c 229, 81; am Const Con
1978 and el ection Nov. 7, 1978, amL 1981, c 90, 84, c 158, 81,
c 192, 81, and ¢ 203, 81; amL 1982, c 274, 82; amL 1983, c
143, 81; amL 1984, c 260, 82; amL 1985, c 284, §2; am L 1986,
c 249, 82; amL 1987, c 36, 84; amL 1993, c 145, 81; amL 1994,
c 152, 882, 6; amlL 1998, c 27, 881, 2; amL 2002, c 117, 81; am
L 2010, c 187, 87]

Revi si on Not e
“Annual " and "fiscal period" substituted for "biennial" and

“bi enniunt to conformto budgetary requirenents under the
Constitution. L Sp 1959 1st, c¢ 13, nade simlar changes to
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sections of RLH 1955.
I n subsection (f), "204(a)(2)" substituted for "204(2)".

Attorney General Opinions

Funds may not be used to subsidize nursery schools. Att. Cen.
p. 62-6.
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8§213.5. Establishnent of special fund. A separate
special fund of the departnent shall be established for each
undertaking or part thereof financed fromthe proceeds of
revenue bonds equal ly secured. Each fund shall be designated
"departnent of Hawaiian hone | ands revenue bond speci al fund”
and bear any additional designation the departnent deens
appropriate to properly identify the fund. Any law to the
contrary notw t hstandi ng, including any provision of this Act,
fromand after the issuance of revenue bonds under and pursuant
to the provisions of this Act and part |1l of chapter 39, Hawaii
Revi sed Statutes, to finance an undertaking, all rentals,
| ncone, receipts, and ot her revenues derived by the departnent
fromthe particular undertaking for which financing is
undertaken shall be paid into the special fund established
pursuant to this Act and applied in the manner and for the
purposes set forth in part IIl of chapter 39, Hawaii Revi sed
Statutes, and the proceedi ngs authorizing the issuance of
revenue bonds. [L 1989, c 283, pt of 82; ree L 1997, c 197, 87]
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§213. 6. Hawai i an hone | ands trust fund. There is
established a trust fund to be known as the Hawaiian hone | ands
trust fund, into which shall be deposited all appropriations by
the state legislature specified to be deposited therein. Moneys
of the Hawaiian hone | ands trust fund shall be expended by the
departnent, as provided by |aw, upon approval by the conmm ssion
and shall be used for capital inprovenents and ot her purposes
undertaken in furtherance of the Act. The departnent shall have
a fiduciary responsibility toward the trust fund and shall
provi de annual reports therefor to the legislature and to the
beneficiaries of the trust.

The conmm ssion may deposit noneys fromthe trust fund into
depositories other than the state treasury and may nanage,

i nvest, and reinvest noneys in the trust fund. The comm ssion
may hol d, purchase, sell, assign, transfer, or dispose of any
securities and investnents in which any of the noneys have been
i nvested, as well as the proceeds of the investnents. Moneys
fromthe trust fund that are deposited into depositories other
than the state treasury shall be exenpt fromthe requirenents of
chapters 36 and 38. Any interest or other earnings arising out
of investnents fromthe trust fund shall be credited to and
deposited into the trust fund. [L Sp 1995, c¢ 14, 87; am L 2006,
c 177, 81]
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8214. Purposes of |oans; authorized actions. (a) The
departnment may nmeke | oans fromrevol ving funds to any | essee or
nati ve Hawaiian to whom or any cooperative association to
whi ch, a | ease has been issued under section 207(a) of this Act
or a license has been issued under section 207(c)(1)(B) of this
Act. Such |loans may be nmade for the foll ow ng purposes:

(1) The repair or maintenance or purchase or
erection of dwellings on any tract, and the undertaking
of other permanent inprovenents thereon;

(2) The purchase of livestock, sw ne, poultry,
fow , aquaculture stock, and farm and aquacul ture
equi prment ;

(3) Oherwise assisting in the devel opnent of
tracts and of farm ranch, and aquacul ture operations,

i ncl udi ng:

(A) The initial and on-going devel opnent,
| nprovenent, operation, and expansi on of honestead
farnms, ranches, and aquacul ture enterprises;

(B) The liquidation of indebtedness
i ncurred for any of the foregoing purposes relating
to farm | oans aged | ess than five years;

(O The paynent of nornal and reasonabl e
living expenses of a full-tinme farner;

(D) The planning, layout, and installation
of soil and water conservation practices; and

(E) Providing relief and rehabilitation to
honmestead farners and ranchers due to damage by rain
and wi ndstorns, droughts, tidal wave, earthquake,
vol cani ¢ eruption, and ot her natural catastrophes,
and for |ivestock di sease, epidemcs, crop blights,
and serious effects of prolonged shipping and dock
strikes;

(4) The cost of breaking up, planting, and
cultivating | and and harvesting crops, the cost of
excavating or constructing aquacul ture ponds and tanks,

t he purchase of seeds, fertilizers, feeds, insecticides,
nmedi ci nes, and chemi cals for disease and pest control

for animals, fish, shellfish, and crops, and the rel ated
supplies required for farm ranch, and aquaculture
operations, the erection of fences and ot her permnent
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| nprovenents for farm ranch, and aquacul ture purposes
and the expense of marketing; and

(5) To assist licensees in the operation or
erection of theaters, garages, service stations,
mar kets, stores, and other nercantile establishnents,
all of which shall be owned by native Hawaii ans or by
organi zations fornmed and controlled by native Hawaii ans.

(b) In addition the departnent nmay:

(1) Use noneys in the Hawaiian hone operating
fund, with the prior approval of the governor, to match
federal, state, or county funds avail able for the sane
purposes and to that end, enter into an undert aki ng,
agree to conditions, transfer funds therein avail abl e
for expenditure, and do and perform ot her acts and
t hi ngs, as nmay be necessary or required, as a condition
to securing matching funds for the departnent's projects
or worKs;

(2) Loan or guarantee the repaynent of or
ot herwi se underwite any authorized | oan or portion
thereof to | essees in accordance with section 215;

(3) Loan or guarantee the repaynent of or
ot herwi se underwite any authorized | oan or portion
thereof to a cooperative association in accordance with
section 215;

(4) Permt and approve | oans made to | essees by
gover nnment agencies or private lending institutions,
where the departnent assures the paynent of these |oans;
provi ded that upon receipt of notice of default in the
paynent of the assured | oans, the departnent may, upon
failure of the lessee to cure the default within sixty
days, cancel the | ease and pay the outstandi ng bal ance
in full or may permt the new |l essee to assune the
out standi ng debt; and provided further that the
departnent shall reserve the follow ng rights:

(A) The right of succession to the
| essee's interest and assunption of the contract of
| oan;

(B) The right to require that witten
notice be given to the departnent i medi ately upon
default or delinquency of the | essee; and

file:///CJ/Documents¥20and%20Settings/fergbc/Desktop/HHCA _1921/hhca_0214.htm (2 of 4) [9/25/2012 8:50:43 AM]



file:///C)/Documents¥%20and¥%620Settings/fergbc/Desktop/HHCA _1921/hhca_0214.htm

(C Any other rights enunerated at the
time of assurance necessary to protect the nonetary
and other interests of the departnent;

(5) Secure, pledge, or otherw se guarantee the
repaynent of noneys borrowed by the departnent from
gover nnment agencies or private lending institutions and
pay the interiminterest or advances required for | oans;
provided that the State's liability, contingent or
ot herwi se, either on noneys borrowed by the departnent
or on departnental guarantees of |oans nade to | essees
under this paragraph and paragraphs (2), (3), and (4) of
this subsection, shall at no tinme exceed $100, 000, 000;

t he departnent's guarantee of repaynent shall be
adequate security for a | oan under any state |aw
prescribing the nature, anount, or form of security or
requiring security upon which | oans may be nade;

(6) Use available |loan fund noneys or other funds
specifically available for guarantee purposes as cash
guar ant ees when required by | endi ng agenci es;

(7) Exercise the functions and reserved rights of
a | ender of noney or nortgagee of residential property
in all direct |oans made by governnent agencies or by
private lending institutions to | essees the repaynent of
which is assured by the departnent. The functions and
reserved rights shall include but not be limted to, the
pur chasi ng, repurchasing, servicing, selling,
forecl osi ng, buying upon forecl osure, guaranteeing the
repaynent, or otherw se underwiting, of any | oan, the
protecting of security interest, and after foreclosures,
the repairing, renovating, or nodernization and sal e of
property covered by the | oan and nort gage;

(8) Pledge receivables of |oan accounts
outstandi ng as collateral to secure | oans nade by
gover nnment agencies or private lending institutions to
t he departnent, the proceeds of which shall be used by
t he departnent to nake new | oans to | essees or to
finance the devel opnent of avail able | ands for purposes
permtted by this Act; provided that any | oan agreenent
entered into under this paragraph by the departnent
shall include a provision that the noney borrowed by the
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departnment is not secured directly or indirectly by the
full faith and credit or the general credit of the State
or by any revenues or taxes of the State other than the
recei vabl es specifically pledged to repay the | oan;
provided further that in making | oans or devel opi ng
avai | abl e 1 ands out of noney borrowed under this
par agraph, the departnent nmay establish, revise, charge,
and collect fees, premuns, and charges as necessary,
reasonabl e, or convenient, to assure repaynent of the
funds borrowed, and the fees, prem uns, and charges
shal | be deposited into the Hawaiian hone trust fund;
and provided further that no noneys of the Hawaiian hone
| oan fund may be pl edged as security under this
par agr aph; and

(9) Notwi thstandi ng any other provisions of this
Act to the contrary, transfer into the Hawaiian hone
trust fund any avail abl e and unpl edged noneys from any
| oan funds, the Hawaiian | oan guarantee fund, or any
fund or account succeeding thereto, except the Hawaiian
home | oan fund, for use as cash guarantees or reserves
when required by a federal agency authorized to insure
or guarantee |oans to |l essees. [AmL 1962, c 14, 83; am
L 1963, c¢ 207, 82; amL 1969, c 259, 82; amL 1972, c
76, 82; amL 1978, c¢ 229, 82; amL 1979, c 209, 82; amlL
1981, ¢ 90, 85 and ¢ 203, 82; amL 1986, c¢c 85, 81 and c
249, 83; amL 1987, c 283, 81; amL 1989, c 28, 81; amlL
1996, c 232, 81; amL 2011, c 114, 81]
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§215. Conditions of | oans. [ See al so anendnent of

section bel ow. ] Except as ot herw se provided in section 213
(c), each contract of loan with the | essee or any successor or
successors to the lessee's interest in the tract or with any
agricultural, nercantile, or aquacul tural cooperative
associ ation conposed entirely of | essees shall be held subject
to the follow ng conditions whether or not stipulated in the
contract | oan:
(1) At any tinme, the outstanding anount of | oans
made to any | essee, Or successor Or successors in
i nterest, for the repair, maintenance, purchase, and
erection of a dwelling and rel ated per manent
| nprovenents shall not exceed fifty per cent of the
maxi mum si ngl e resi dence | oan anount allowed in Hawai i
by the United States Departnent of Housi ng and Urban
Devel opnent' s Federal Housing Adm nistration (FHA), for
t he devel opnment and operation of a farm ranch, or
aquacul ture operation shall not exceed $200, 000, except
t hat when | oans are nade to an agricul tural or
aquacul tural cooperative association for the purposes
stated in section 214(a)(4), the loan Ilimt shall be
determ ned by the departnent on the basis of the
proposed operations and the avail able security of the
associ ation, and for the devel opnent and operation of a

mercantil e establishment shall not exceed the loan limt

determ ned by the departnent on the basis of the
proposed operations and the avail able security of the
| essee or of the organization fornmed and controll ed by
| essees; provided that upon the death of a | essee

| eaving no relative qualified to be a | essee of Hawaii an

home | ands, or the cancellation of a | ease by the
departnent, or the surrender of a | ease by the | essee,
t he departnent shall make the paynent provided for by
section 209(a), the amount of any such paynent shall be
considered as part or all, as the case may be, of any
such loan to the successor or successors, wthout
limtation as to the above nmaxi num anounts; provided
further that in case of the death of a | essee, or
cancel l ation of a | ease by the departnent, or the
surrender of a |lease by the | essee, the successor or
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successors to the tract shall assune any outstandi ng
| oan or | oans thereon, if any, without limtation as to
t he above maxi num anounts but subject to paragraph (3).

(2) The loans shall be repaid in periodic
I nstall ments, such installnments to be nonthly,
quarterly, sem annual, or annual as nay be determ ned by
the departnent in each case. The termof any | oan shall
not exceed thirty years. Paynents of any sumin
addition to the required installnents, or paynent of the
entire anount of the |loan, may be nade at any tine
wthin the termof the loan. All unpaid bal ances of
princi pal shall bear interest at the rate of two and one-
hal f per cent a year for |oans nade directly fromthe
Hawai i an honme | oan fund, or at the rate of two and one-
hal f per cent or higher as established by |aw for other
| oans, payabl e periodically or upon demand by the
departnent, as the departnent nay determ ne. The
paynent of any install nent due shall be postponed in
whol e or in part by the departnent for such reasons as
It deens good and sufficient and until such |l ater date
as it deens advisable. Such postponed paynents shall
continue to bear interest on the unpaid principal at the
rate established for the | oan.

(3) In the case of the death of a | essee the
departnent shall, in any case, permt the successor or
successors to the tract to assune the contract of | oan
subject to paragraph (1). 1In case of the cancellation
of a |l ease by the departnent or the surrender of a | ease
by the | essee, the departnent may, at its option declare
all installnments upon the |oan i medi ately due and
payabl e, or permt the successor or successors to the
tract to assune the contract of |oan subject to
paragraph (1). The departnent may, in such cases where
t he successor or successors to the tract assune the
contract of |oan, waive the paynent, wholly or in part,
of interest already due and del i nquent upon the |oan, or
post pone the paynent of any install nent thereon, wholly
or in part, until such later dates as it deens
advi sabl e. Such postponed paynents shall, however,
continue to bear interest on the unpaid principal at the
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rate established for the | oan. Further, the departnent
may, if it deens it advisable and for the best interests
of the |l essees, wite off and cancel, wholly or in part,
the contract of |oan of the deceased | essee, or previous
| essee, as the case may be, where such | oans are
del i nquent and deened uncollectible. Such wite off and
cancel l ation shall be nade only after an appraisal of

all inprovenents and grow ng crops or inprovenents and
aquacul ture stock, as the case may be, on the tract

I nvol ved, such appraisal to be nmade in the manner and as

provided for by section 209(a). In every case, the
anmount of such appraisal, or any part thereof, shall be
considered as part or all, as the case may be, of any

| oan to such successor or successors, subject to
par agraph (1).

(4) No part of the noneys | oaned shall be devoted
to any purpose other than those for which the loan is
made.

(5 The borrower or the successor to the
borrower's interest shall conply wth such ot her
conditions, not in conflict wth any provision of this
Act, as the departnent may stipulate in the contract of
| oan.

(6) The borrower or the successor to the
borrower's interest shall conply with the conditions
enunerated in section 208, and with section 209 of this
Act in respect to the | ease of any tract.

(7) \Whenever the departnent shall determne that a
borrower is delinquent in the paynent of any
| ndebt edness to the departnent, it may require such
borrower to execute an assignnent to it, not to exceed,
however, the anount of the total indebtedness of such
borrower, including the indebtedness to others the
paynment of which has been assured by the departnent of
all noneys due or to becone due to such borrower by
reason of any agreenent or contract, collective or
otherwise, to which the borrower is a party. Failure to
execute such an assi gnnent when requested by the
departnent shall be sufficient ground for cancellation
of the borrower's I ease or interest therein. [Am Feb. 3,
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1923, ¢ 56, 83, 42 Stat 1222; Jul. 10, 1937, c¢ 482, 50
Stat 505; Nov. 26, 1941, c 544, 85, 55 Stat 785; Jun.
14, 1948, c 464, 884, 5, 62 Stat 392; Jul. 9, 1952, c
615, 883, 4, 66 Stat 514; amL 1962, c 14, 84 and c 18,
82; amL 1963, c¢ 207, 882, 3; amL 1968, c 29, 82; amlL
1972, ¢ 76, 83; amL 1974, c¢ 173, 81; amL 1976, c 72,
82: amL 1981, ¢ 90, 86, c¢ 112, 83, and c 203, 83; amlL
1982, ¢ 274, 83; amL 1987, c 36, §2; amL 1989, c 28,
§2; amL 1997, c 197, 88; amL 2008, c 85, 81]

Revi si on Not e

"Section 213(c)" substituted for "section 213(a)(2)".

§215. Conditions of | oans. [ Text of section as anended

subj ect to consent of Congress. L 2000, c 107, 83. For current
provi si ons, see above.] Except as otherw se provided in section
213(c), each contract of loan with the | essee or any successor
or successors to the lessee's interest in the tract or with any
agricultural, nercantile, or aquacul tural cooperative
associ ation conposed entirely of | essees shall be held subject
to the follow ng conditions whether or not stipulated in the
contract | oan:
(1) At anyl tinme, the outstandi ng anount of | oans
made to any | essee, Or successor Or successors in
i nterest, for the repair, maintenance, purchase, and
erection of a dwelling and rel ated per manent
| nprovenents shall not exceed fifty per cent of the
maxi mum si ngl e resi dence | oan anount allowed in Hawai i
by the United States Departnent of Housing and Urban
Devel opnent' s Federal Housing Adm nistration (FHA), for
t he devel opnment and operation of a farm ranch, or
aquacul ture operation shall not exceed $50, 000, except
t hat when | oans are nade to an agricul tural or
aquacul tural cooperative association for the purposes
stated in section 214(a)(4), the loan Ilimt shall be
determ ned by the departnent on the basis of the
proposed operations and the avail able security of the
associ ation, and for the devel opnent and operation of a
mercantil e establishnment shall not exceed the loan limt
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determ ned by the departnent on the basis of the
proposed operations and the avail able security of the

| essee or of the organization fornmed and controlled by
| essees; provided that upon the death of a | essee

| eaving no relative qualified to be a | essee of Hawaii an
home | ands, or the cancellation of a | ease by the
departnent, or the surrender of a | ease by the | essee,

t he departnent shall make the paynent provided for by
section 209(a), the amount of any such paynent shall be
considered as part or all, as the case may be, of any
such loan to the successor or successors, wthout
limtation as to the above maxi num anounts; provided
further that in case of the death of a | essee, or
cancellation of a | ease by the departnent, or the
surrender of a |lease by the | essee, the successor or
successors to the tract shall assune any outstandi ng

| oan or | oans thereon, if any, without limtation as to
t he above maxi num anounts but subject to paragraph (3).

(2) The loans shall be repaid in periodic
I nstall ments, such installnments to be nonthly,
quarterly, sem annual, or annual as nay be determ ned by
t he departnent in each case. The termof any | oan shall
not exceed thirty years. Paynents of any sumin
addition to the required installnents, or paynent of the
entire anount of the |loan, may be nade at any tine
wthin the termof the loan. All unpaid bal ances of
princi pal shall bear interest at the rate of two and one-
hal f per cent or higher as established by rul e adopted
by the departnent, payable periodically or upon denand
by the departnent, as the departnent may determ ne. The
paynent of any install nent due shall be postponed in
whol e or in part by the departnent for such reasons as
It deens good and sufficient and until such |l ater date
as it deens advisable. Such postponed paynents shall
continue to bear interest on the unpaid principal at the
rate established for the | oan.

(3) In the case of the death of a | essee the
departnent shall, in any case, permt the successor or
successors to the tract to assune the contract of | oan
subject to paragraph (1). 1In case of the cancellation
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of a | ease by the departnent or the surrender of a | ease
by the | essee, the departnent may, at its option declare
all installnments upon the |oan i medi ately due and
payabl e, or permt the successor or successors to the
tract to assune the contract of |oan subject to
paragraph (1). The departnent may, in such cases where
t he successor or successors to the tract assune the
contract of |oan, waive the paynent, wholly or in part,
of interest already due and del i nquent upon the |oan, or
post pone the paynent of any install nent thereon, wholly
or in part, until such later dates as it deens

advi sabl e. Such postponed paynents shall, however,
continue to bear interest on the unpaid principal at the
rate established for the loan. Further, the departnent
may, if it deens it advisable and for the best interests
of the |l essees, wite off and cancel, wholly or in part,
the contract of |oan of the deceased | essee, or previous
| essee, as the case may be, where such | oans are
del i nquent and deened uncollectible. Such wite off and
cancel l ation shall be nmade only after an appraisal of

all inprovenents and growi ng crops or inprovenents and
aquacul ture stock, as the case may be, on the tract

I nvol ved, such appraisal to be nmade in the manner and as

provided for by section 209(a). In every case, the
amount of such appraisal, or any part thereof, shall be
considered as part or all, as the case may be, of any

| oan to such successor or successors, subject to
par agraph (1).

(4) No part of the noneys | oaned shall be devoted
to any purpose other than those for which the loan is
made.

(5 The borrower or the successor to the
borrower's interest shall conply with such other
conditions, not in conflict wwth any provision of this
Act, as the departnent may stipulate in the contract of
| oan.

(6) The borrower or the successor to the
borrower's interest shall conply with the conditions
enunerated in section 208, and with section 209 of this
Act in respect to the | ease of any tract.
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(7) \Wienever the departnent shall determ ne that a
borrower is delinquent in the paynent of any
| ndebt edness to the departnent, it may require such
borrower to execute an assignnent to it, not to exceed,
however, the anount of the total indebtedness of such
borrower, including the indebtedness to others the
paynent of which has been assured by the departnent of
all noneys due or to becone due to such borrower by
reason of any agreenent or contract, collective or
ot herwi se, to which the borrower is a party. Failure to
execute such an assi gnnent when requested by the
departnent shall be sufficient ground for cancellation
of the borrower's I ease or interest therein. [Am Feb. 3,
1923, ¢ 56, 83, 42 Stat 1222; Jul. 10, 1937, c 482, 50
Stat 505; Nov. 26, 1941, c 544, 85, 55 Stat 785; Jun.
14, 1948, c 464, 884, 5, 62 Stat 392; Jul. 9, 1952, c
615, 883, 4, 66 Stat 514; amL 1962, c 14, 84 and c 18,
8§2; amL 1963, c 207, 882, 3; amL 1968, c 29, 82; amlL
1972, ¢ 76, 83; amL 1974, c 173, 81; amL 1976, c 72,
82; amlL 1981, c 90, 86, c¢ 112, 83, and c 203, 83; amlL
1982, c¢ 274, 83; amlL 1987, c 36, 82; amL 1989, c 28,
8§2; amL 1997, c 197, 88; amL 2000, c 107, 81]

Not e
The L 2008, c¢ 85, 81 anendnent to this section shall not be

repeal ed when L 2000, c¢ 107 takes effect with the consent of
Congress. L 2008, c 85, 83.
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§216. Insurance by borrowers; acceleration of |oans; lien
and enforcenent thereof. (a) The departnent may require the
borrower to insure, in such anount as the departnent may
prescri be, any livestock, aquaculture stock, sw ne, poultry,
fow , machinery, equipnent, dwellings, and pernanent
| nprovenents purchased or constructed out of any noneys | oaned
or assured by the departnent; or, in lieu thereof, the
departnent may directly take out such insurance and add the cost
t hereof to the anount of principal payable under the I oan.

(b) \Whenever the departnent has reason to believe that the
borrower has violated any condition enunerated in paragraph (2),
(4), (5), or (6) of section 215 of this Act, the departnent
shal |l give due notice and afford opportunity for a hearing to
t he borrower or the successor or successors to his interest, as
t he case denmands. |If upon such hearing the departnent finds
that the borrower has violated the condition, the departnment may
declare all principal and interest of the |loan i medi ately due
and payabl e notw t hstandi ng any provision in the contract of
| oan to the contrary.

(c) The departnent shall have a first |ien upon the
borrower's or |essee's interest in any | ease, grow ng crops,
aquacul tural stock, either on his tract or share in any
coll ective contract or program |I|ivestock, swine, poultry, fow,
aquacul ture stock, nmachinery, and equi pnent purchased with
noneys | oaned by the departnent, and in any dwellings or other
per manent i nprovenents on any | easehold tract, to the anount of
all principal and interest due and unpaid and of all taxes and
| nsurance and i nprovenents paid by the departnent, and any ot her
| ndebt edness of the borrower, the paynent of which has been
assured by the departnent. Such lien shall have priority over
any ot her obligation for which the property subject to the lien
may be security.

(d) The departnent may, subject to this Act and procedures
established by rule, enforce any |ien by declaring the
borrower's interest in the property subject to the lien to be
forfeited, any | ease held by the borrower cancel ed, and shall
t hereupon order such | easehold prem ses vacated and the property
subject to the lien surrendered within a reasonable tinme. The
right to the use and occupancy of the Hawaiian hone | ands
contai ned in such | ease shall thereupon revest in the
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departnent, and the departnent may take possession of the

prem ses covered therein and the inprovenents and grow ng crops
or inprovenents and aquacul ture stock thereon; provided that the
departnent shall pay to the borrower any difference which may be
due himafter the appraisal provided for in section 209 has been
made. [Am Jul. 10, 1937, c 482, 50 Stat 506; Jun. 14, 1948, c
464, 86, 62 Stat 393; amL 1962, c¢ 14, 85; amL 1963, c 207, 82;
amL 1967, c 146, 84; amL 1978, c 229, 83; amL 1981, c 90, 87]
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§217. FEjectnent, when; loan to new | essee for
| nprovenents. In case the | essee or borrower or the successor
to an interest in the tract, as the case may be, fails to conply
with any order issued by the departnent under the provisions of
section 210 or 216 of this title, the departnent may:
(1) Bring action of ejectnent or other appropriate
proceedi ng; or
(2) Invoke the aid of the circuit court of the
State for the judicial circuit in which the tract
designated in the departnent's order is situated. Such
court may thereupon order the | essee or the | essee's
successor to conply with the order of the departnent.
Any failure to obey the order of the court nmay be
puni shed by it as contenpt thereof. Any tract forfeited
under the provisions of section 210 or 216 of this title
may be again | eased by the departnent as authorized by
t he provisions of section 207 of this title, except that
the value, in the opinion of the departnent, of al
| nprovenents made in respect to such tract by the
original |essee or any successor to an interest therein
shall constitute a | oan by the departnent to the new
| essee. Such | oan shall be subject to the provisions of
this section and sections 215, except paragraph (1), and
216 to the sane extent as |oans nmade by the departnent
fromthe Hawaiian loan fund. [AmL 1963, ¢ 207, 882, 5
(a); amL 1997, c¢ 197, 89]

Case Not es
Cannot be construed to authorize seizure of |essee's property

wi t hout service of summons, tinme to answer, and opportunity to
present evidence and be heard. 68 H 466, 719 P.2d 397.
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§218. REPEALED. L 1967, c 146, 85.
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8219. Agricultural and aquacul tural experts. The
departnent is authorized to enploy agricultural and aquacul tural
experts at such conpensation and in such nunber as it deens
necessary. |t shall be the duty of such agricultural and
aquacul tural experts to instruct and advise the | essee of any
tract or the successor to the |essee's interest therein as to
t he best nethods of diversified farmng and stock raising and
aquacul ture operations and such other matters as will tend
successfully to acconplish the purposes of this title. [AmL
1963, c¢ 207, 82; amlL 1981, c 90, 88; amL 1982, c 275, 81]
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8§219.1. Ceneral assi stance. (a) The departnent is
authorized to carry on any activities it deens necessary to
assist the |l essees in obtaining maxi mumutilization of the
| eased | ands, including taking any steps necessary to devel op
these lands for their highest and best use commensurate with the
pur poses for which the land is being | eased as provided for in
section 207, and assisting the |lessees in all phases of farm ng,
ranchi ng, and aquacul ture operations and the marketing of their
agricultural [or] aquacul tural produce and |ivestock.

(b) Notwithstanding any law to the contrary, the
departnent either alone or together with any ot her governnent al
agency, nay:

(1) Forman insurance conpany, association
(nonprofit or otherw se), pool, or trust;

(2) Acquire an existing insurance conpany;

(3) Enter into arrangenents with one or nore
| Nsurance conpani es; or

(4) Undertake any conbi nati on of the foregoing;
upon such terns and conditions and for such periods, as
t he comm ssion shall approve, to provi de honeowner
protection, including hurricane coverage, for |essees
participating in such undertaking. Such undertaking
shal |l be subject to the provisions of chapter 431P,
i ncluding but not limted to section 431P-10(b), and
chapter 431.

(c) The departnent, if experiencing any of the power as
aut hori zed under subsection (b) may:

(1) |Issue revenue bonds under and pursuant to part
11 of chapter 39, Hawaii Revised Statutes, to establish
necessary reserves to provide for the paynent of clains
I n excess of reserves and for other rel ated purposes; or
to pay any liability incurred that is self-insured or
uni nsured by the comm ssion including wthout

limtations, liabilities for damage to property,
conprehensive liability, environnental, or other |osses;
and

(2) Invest funds held in reserve, which are not
required for imredi ate di sbursenent, in property or
securities in which savings banks may |l egally invest
funds subject to their control or as the comm ssion may
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aut hori ze by resolution. [L 1962, ¢ 14, 86; aminp L
1963, ¢ 207, 82; amlL 1981, c 90, 89; amL 1993, c 339,
87]
Revi si on Not e

I n subsection (a), "or" substituted for "of".
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8§220. Devel opnment projects; appropriations by |egislature;
bonds issued by |egislature; mandatory reservation of water.

(a) Subject to subsection (d), the departnent is authorized
directly to undertake and carry on general water and other
devel opnent projects in respect to Hawaiian hone | ands and to
undert ake other activities having to do with the economc and
social welfare of the honesteaders, including the authority to
derive revenue fromthe sale, to others than honesteaders, of
wat er and ot her products of such projects or activities, or from
the enjoynent thereof by others than honesteaders, where such
sal e of products or enjoynent of projects or activities by
others does not interfere with the proper performance of the
duties of the departnent; provided that roads through or over
Hawai i an hone | ands, other than federal -aid highways and roads,
shall be maintained by the county in which the particul ar road
or roads to be nmaintained are | ocat ed.

(b) The legislature is authorized to appropriate out of
the treasury of the State such suns as it deens necessary to
augnent the funds of the departnent and to provide the
departnment with funds sufficient to execute and carry on such
projects and activities. The legislature is further authorized
to i ssue bonds to the extent required to yield the anount of any
suns so appropriated for the paynent of which, if issued for
revenue- produci ng i nprovenents, the departnent shall provide, as
set forth in section 213.

(c) To enable the construction of irrigation projects
which wll service Hawaiian hone | ands, either exclusively or in
conjunction with other |[ands served by such projects, the
departnment is authorized, with the approval of the governor, and
subj ect to subsection (d), to:

(1) Gant to the board of |and and nat ural
resources, or to any other agency of the governnment of
the State or the United States undertaking the
construction and operation of such irrigation projects,
| i censes for rights-of-way for pipelines, tunnels,
ditches, flunmes, and other water conveying facilities,
reservoirs, and other storage facilities, and for the
devel opnent and use of water appurtenant to Hawaii an
hone | ands;

(2) Exchange avail able [ands for public |ands, as
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provided in section 204 of this Act, for sites for
reservoirs and subsurface water devel opnent wells and
shafts;

(3) Request any such irrigation agency to organize
irrigation projects for Hawaiian hone |ands and to
transfer irrigation facilities constructed by the
departnment to any such irrigation agency;

(4) Agree to pay the tolls and assessnents nade
agai nst community pastures for irrigation water supplied
to such pastures; and

(5) Agree to pay the costs of construction of
projects constructed for Hawaiian hone | ands at the
request of the departnent, in the event the assessnents
paid by the honesteaders upon | ands are not sufficient
to pay such costs;

provided that |icenses for rights-of-way for the purposes and in
t he manner specified in this section nmay be granted for a term
of years longer than is required for anortization of the costs
of the project or projects requiring use of such rights-of-way
only if authority for such longer grant is approved by an act of
the legislature of the State. Such paynents shall be nade from
and be a charge agai nst the Hawaiian hone operating fund.

(d) For projects pursuant to this section, sufficient
wat er shall be reserved for current and foreseeabl e donesti c,
stock water, aquaculture, and irrigation activities on tracts
| eased to native Hawaiians pursuant to section 207(a). [Am
Jul . 10, 1937, c 482, 50 Stat 507; Nov. 26, 1941, c 544, 86, 55
Stat 786; Jun. 14, 1948, c 464, 87, 62 Stat 393; Aug. 1, 1956, c
855, 81, 70 Stat 915; amL 1963, c 207, 882, 5(a); amL 1986, c
249, 84; am L 1991, c 325, 8§2]

Cross References
Bond i ssues, see Organic Act, 855 and HRS chapters 39, 47, and
49Vﬁter or irrigation projects, see 88167-13, 167-14; 8174-13.
Attorney General Opinions

Lien on |l ands as security for inprovenent bonds is not
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aut hori zed. Att. Gen. Op. 63-25.
Law Journal s and Revi ews

Nati ve Hawai i an Honestead WAater Reservation R ghts: Providing
Good Living Conditions for Native Hawaiian Honesteaders. 25 UH
L. Rev. 85.

Case Notes

Pursuant to article Xl, 881 and 7 of the Hawaii constitution,
subsection (d) of this Act, and 8174C-101(a), a reservation of
wat er constitutes a public trust purpose. 103 H 401, 83 P.3d
664.

Wher e conm ssion on water resource nmanagenent failed to render
the requisite findings of fact and conclusions of law with
respect to whether applicant had satisfied its burden as
mandated by the state water code, it violated its public trust
duty to protect the departnent of Hawaiian hone | ands’
reservation rights under the Hawaiian Honmes Conm ssion Act, the
state water code, the state constitution, and the public trust
doctrine in balancing the various conpeting interests in the
state water resources trust. 103 H 401, 83 P.3d 664.

Wher e conm ssion on water resource managenent refused to
permt cross exam nation of water use applicant's oceanography
expert regarding the |linmu popul ation along the shoreline, in
effect precluding the comm ssion fromeffectively bal ancing the
applicant's proposed private commercial use of water against an
enunerated public trust purpose, the conmm ssion fail ed
adequately to discharge its public trust duty to protect native
Hawai i ans' traditional and customary gathering rights, as
guaranteed by this section, article XllI, 87 of the Hawai i
constitution, and 8174C-101. 103 H 401, 83 P.3d 664.
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8§220.5. Devel opnent by contract; devel opnent by project
devel oper agreenent. (a) Notwi thstanding any law to the
contrary, the departnent is authorized to enter into and carry
out contracts to devel op avail able | ands for honestead,
commerci al, and nul ti purpose projects; provided that the
departnent shall not be subject to the requirenents of
conpetitive bidding if no state funds are to be used in the
devel opnent of the project.

(b) Notwithstanding any law to the contrary, the
departnent is authorized to enter into project devel oper
agreenents with qualified devel opers for, or in connection wth,
any honestead, commercial, or nultipurpose project, or portion
of any project; provided that prior to entering into a project
devel oper agreenent with a devel oper, the departnent shall:

(1) Set by appraisal the mninmumrental of the
| ands to be di sposed of on the basis of the fair narket
val ue of the | ands;

(2) Gve notice of the proposed disposition in
accordance with applicabl e procedures and requirenents
of section 171-60(a)(3), Hawaii Revi sed St at utes;

(3) Establish reasonable criteria for the
sel ection of the private devel oper; and

(4) Determne wthin forty-five days of the | ast
day for filing applications the applicant or applicants
who neet the criteria for selection, and notify al
applicants of its determnation within seven days of
such determ nation. |If only one applicant neets the
criteria for selection as the devel oper, the departnent
then may negotiate the details of the project devel oper
agreenent with the devel oper; provided that the terns of
t he project devel oper agreenent shall not be |l ess than
t hose proposed by the developer in the application. |If
two or nore applicants neet the criteria for selection,
t he departnent shall consider all of the relevant facts
of the disposition or contract, the proposals submtted
by each applicant, and the experience and financi al
capability of each applicant and, within forty-five days
fromthe date of selection of the applicants that net
the criteria, shall select the applicant who submtted
t he best proposal. The departnent then nmay negotiate
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the details of the disposition with the devel oper,

i ncl udi ng providing benefits to pronote native Hawaii an
soci 0- econom ¢ advancenent; provided that the terns of

t he project devel oper agreenent shall not be |l ess than

t hose proposed by the devel oper in the application.

(c) Any project devel oper agreenent entered into pursuant
to this section shall include the follow ng terns and
condi ti ons, wherever appropriate:

(1) A requirenent that the developer file with the
departnent a good and sufficient bond conditioned upon
the full and faithful performance of all the terns,
covenants, and conditions of the project devel oper
agr eenent ;

(2) The use or uses to which the land wll be put;

(3) The dates on which the devel oper nust submt
to the departnent for approval prelimnary plans and
final plans and specifications for the total
devel opnent. No construction shall comence until the
depart nent has approved the final plans and
speci fications; provided that construction on an
I ncrenental basis may be permtted by the departnent;

(4) The date of conpletion of the total
devel opnent, including the date of conpletion of any
permtted i ncrenental devel opnent;

(5 The mninmumrequirenents for off-site and on-
site inprovenents that the devel oper nust install,
construct, and conplete by the date of conpletion of the
total developnent. The departnent may permt
I ncrenental devel opnment and establish the m ni mum
requi renments for off-site and on-site inprovenents that
must be installed, constructed, and conpleted prior to
the date of conpletion of the total devel opnent; and

(6) Any other terns and conditions deened
necessary by the departnent to protect the interests of
the State and the departnent.

(d) Any project devel oper agreenent entered into pursuant
to this section may provide for options for renewal of the term
of the project devel oper agreenent; provided that:

(1) The termof any one project devel oper
agreenent shall not exceed sixty-five years;
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(2) Any lands disposed of under a project
devel oper agreenent shall be subject to w thdrawal at
any tinme during the termof the agreenent, wth
reasonabl e notice; and

(3) The rental shall be reduced in proportion to
t he val ue of the portion withdrawn and the devel oper
shall be entitled to receive fromthe departnent the
proportionate val ue of the devel oper's permanent
| nprovenents so taken in the proportion that they bear
to the unexpired termof the agreenent, wth the val ue
of the permanent i nprovenents determ ned on the basis of
fair market val ue or depreciated val ue, whichever is
| ess; or the developer, in the alternative, may renove
and rel ocate the devel oper's inprovenents to the
remai nder of the | ands occupi ed by the devel oper.

(e) The project devel oper agreenent may permt the
devel oper, after the devel oper has conpl eted construction of any
required off-site inprovenent, to assign or sublease with the
departnent's approval portions of the |eased |ands in which the
construction of any required off-site inprovenent has been
conpleted to a purchaser or sublessee who shall assune the
obligations of the developer relative to the parcel being
assi gned or subl eased, including the construction of any on-site
| nprovenent. The departnent nmay permt a developer to share in
the I ease rent fromthe assigned |ease for a fixed period in
order to recover costs and profit.

(f) WWhenever the departnent enters into a project
devel oper agreenent to devel op a honestead project, the
departnent shall provide for the purchase of the conpleted
project or that portion of a conpleted project devel oped for
di sposition to native Hawaiians, and shall dispose of the |ands
I n accordance with this Act; provided that the project devel oper
agreenent shall not encunber any existing honestead | ease in the
proj ect area.

(g) As used in this section, the followng words and terns
shal | have the follow ng neani ngs unl ess the context indicates
another or different neaning or intent:

“"Comrercial project" neans a project or that portion of a
mul ti purpose project, including single-famly or nultiple-famly
residential, agricultural, pastoral, aquacultural, industrial,
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busi ness, hotel and resort, or other commercial uses designed
and intended to generate revenues as authorized by this Act;

"Devel oper" neans any person, partnership, cooperative,
firm nonprofit or for-profit corporation, or public agency
possessi ng the conpetence, expertise, experience, and resources,
i ncl udi ng financial, personal, and tangi ble resources, required
to carry out a project;

"Honest ead project" neans a project or that portion of a
mul ti pur pose project, including residential, agricultural,
pastoral, or aquacultural uses designed and intended for
di sposition to native Hawaiians under this Act; provided that
this termshall also include conmmunity facilities for honestead
ar eas;

“Mul ti purpose project” neans a conbi nati on of a commerci al
project and a honestead project;

"Project" neans a specific undertaking to devel op,
construct, reconstruct, rehabilitate, renovate, or to otherw se
| nprove or enhance |and or real property;

"Proj ect devel oper agreenent"” neans any | ease, subl ease,
condi tional | easing agreenent, disposition agreenent, financing
agreenent, or other agreenent or conbination of agreenent,
entered into under this section by the departnent, for the
pur pose of devel oping one or nore projects.

(h) The departnent is authorized to adopt rules in
accordance with chapter 91, Hawaii Revised Statutes, to
| npl enent and carry out the purposes of this section. [L 1986, c
84, 81; am L 1993, c 146, 81]
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8§221. \Water. (a) When used in this section:
(1) The term"water |icense" neans any |license
| ssued by the board of |and and natural resources
granting to any person the right to the use of
gover nnment - owned wat er; and
(2) The term "surplus water" neans so nmuch of any
gover nnment - owned water covered by a water |license or so
much of any privately owned water as is in excess of the
quantity required for the use of the |licensee or owner,
respectively.
(b) Al water licenses issued after the passage of this
Act shall be deened subject to the condition, whether or not
stipulated in the license, that the |icensee shall, upon the
demand of the departnent, grant to it the right to use, free of
all charge, any water which the departnent deens necessary
adequately to supply the livestock, aquacul ture operations,
agriculture operations, or donestic needs of individuals upon
any tract.
(c) In order adequately to supply livestock, the
aquacul ture operations, the agriculture operations, or the
donesti c needs of individuals upon any tract, the departnent is
aut horized (1) to use, free of all charge, governnent-owned
wat er not covered by any water |icense or covered by a water
| i cense i ssued after the passage of this Act or covered by a
water |icense issued previous to the passage of this Act but
containing a reservation of such water for the benefit of the
public, and (2) to contract wth any person for the right to use
or to acquire, under em nent domain proceedings simlar, as near
as may be, to the proceedi ngs provided in respect to | and by
sections 101-10 to 101-34, Hawaii Revised Statutes, the right to
use any privately owned surplus water or any governnent-owned
surplus water covered by a water license issued previous to the
passage of this Act, but not containing a reservation of such
wat er for the benefit of the public. Any such requirenent shall
be held to be for a public use and purpose. The departnent nay
institute the em nent domain proceedings in its own nane.
(d) The departnent is authorized, for the additional
pur pose of adequately irrigating any tract, to use, free of all
charge, governnent-owned surplus water tributary to the Wi nea
river upon the island of Kauai, not covered by a water |icense
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or covered by a water |icense issued after July 9, 1921. Any
wat er |icense issued after that date and covering any such

gover nnent - owned water shall be deened subject to the condition,
whet her or not stipulated therein, that the |icensee shall, upon
t he demand of the departnent, grant to it the right to use, free
of all charge, any of the surplus water tributary to the Wi nea
river upon the island of Kauai, which is covered by the |icense
and which the departnent deens necessary for the additional

pur pose of adequately irrigating any tract.

Any funds which may be appropriated by Congress as a grant-
in-aid for the construction of an irrigation and water
utilization systemon the island of Ml okai designed to serve
Hawai i an hone | ands, and which are not required to be reinbursed
to the federal governnent, shall be deened to be paynent in
advance by the departnent and | essees of the departnent of
charges to be nade to themfor the construction of such system
and shall be credited agai nst such charges when nmade.

(e) Al rights conferred on the departnent by this section
to use, contract for, or acquire the use of water shall be
deened to include the right to use, contract for, or acquire the
use of any ditch or pipeline constructed for the distribution
and control of such water and necessary to such use by the
depart nent.

(f) Water systens in the exclusive control of the
departnment shall remain under its exclusive control; provided
that the departnent nmay negotiate an agreenent to provide for
t he mai nt enance of the water systemand the billing and
collection of user fees. |[If any provision or the application of
that provision is inconsistent with provisions contained in this
section, this section shall control.

Wat er systens include all real and personal property
together with all inprovenents to such systens acquired or
constructed by the departnent for the distribution and control
of water for donestic or agricultural use. [Am Aug. 1, 1956, c
855, 882, 3, 70 Stat 915; amL 1963, c 207, 882, 5(b); am Const
Con 1978 and el ection Nov. 7, 1978, amL 1981, c¢c 90, 810; amlL
1984, c¢ 36, 81; amL 1990, c 24, 81]

Cross References
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Board of |and and natural resources enpowered to prepare
irrigation plans, see 88174-5, 174-6.

Law Jour nal s and Revi ews

Nati ve Hawai i an Honestead WAter Reservation R ghts: Providing
Good Living Conditions for Native Hawaiian Honesteaders. 25 UH
L. Rev. 85.

Case Notes

Al t hough the Hawaii adm nistrative rules denom nate aquifer-
specific reservations of water to the departnent of Hawaii an
home | ands, such a limtation for purposes of water resource
managenent does not divest the departnent of its right to
protect its reservation interests frominterfering water uses in
adj acent aquifers. 103 H 401, 83 P.3d 664.

| nsof ar as the conm ssion on water resource nanagenent, as the
agency authorized to admnister the state water code, determ nes
the contents of the Hawaii water plan, which includes the
desi gnation of hydrologic units and sustai nable yields, and the
commi ssion's "interpretation of its own rules is entitled to
deference unless it is plainly erroneous or inconsistent with
the underlying | egislative purpose”, it is within the
conm ssion's authority to limt reservations of water to
specific aquifers. 103 H 401, 83 P.3d 664.

Wher e conm ssion on water resource nmanagenent failed to render
the requisite findings of fact and conclusions of law with
respect to whether applicant had satisfied its burden as
mandat ed by the state water code, it violated its public trust
duty to protect the departnent of Hawaiian hone | ands’
reservation rights under the Hawaiian Honmes Conm ssion Act, the
state water code, the state constitution, and the public trust
doctrine in balancing the various conpeting interests in the
state water resources trust. 103 H 401, 83 P.3d 664.

Where conmi ssion on water resource managenent's findi ngs
supporting its conclusion that the proposed use of water would
not interfere with departnent of Hawaiian hone | ands'
reservation rights under this section failed to address whet her
t he proposed user had adduced sufficient evidence wth respect
to the inpact of the proposed use on the departnent's
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reservation in the adjacent aquifer system commssion erred in
concl udi ng that proposed user had net its burden under 8174C-49
to obtain a water use permt. 103 H 401, 83 P.3d 664.
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§222. Adm ni stration. (a) The departnent may neke such
expendi tures and shall adopt rules in accordance with chapter
91, Hawaii Revised Statutes, as are necessary for the efficient
execution of the functions vested in the departnent by this
Act. Al expenditures of the departnent and all noneys
necessary for | oans nmade by the departnent, in accordance with
the provisions of this Act, shall be allowed and paid upon the
presentation of item zed vouchers approved by the chairman of
t he conm ssion or the chairman's designated representative. The
departnent shall nmake an annual report to the |egislature of the
State upon the first day of each regular session and such
special reports as the legislature may fromtine to tine
requi re. The chairman and nenbers of the comm ssion shall give
bond as required by law. The sureties upon the bond and the
condi tions thereof shall be approved annually by the governor.

(b) Wen land originally | eased by the departnent in
accordance with chapter 171, Hawaii Revised Statutes, is, in
turn, subleased by the departnent's | essee or subl essee, the
departnment shall submt, upon the first day of the convening of
any regul ar session, a witten report to the |l egislature which
shal | cover the sublease transactions occurring in the fiscal
year prior to the regular session and shall contain the nanes of
t he persons involved in the transaction, the size of the area
under | ease, the purpose of the | ease, the land classification
of the area under |ease, the tax map key nunber, the |ease
rental, the reason for approval of the sublease by the
departnent, and the estimted net economc result accruing to
t he departnent, |essee, and subl essee. [Am Nov. 26, 1941, c 544,
87, 55 Stat 787; Jun. 14, 1948, c 464, 88, 62 Stat 394; am L
1963, ¢ 207, 84; amL 1972, ¢ 173, 81; amL 1977, c 174, 82; am
L 1986, c 249, 85; amL 2001, c 110, 81]
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§223. [Right of anendnent, etc.] The Congress of the
United States reserves the right to alter, anend, or repeal the
provisions of this title.

Cross References
Anmendnent, see state const. art. Xl I.

Law Jour nal s and Revi ews

The Lum Court and Native Hawaiian Rights. 14 UH L. Rev. 377.
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8§224. Sanitation and reclamati on expert. The Secretary
of the Interior shall designate fromhis Departnent soneone
experienced in sanitation, rehabilitation, and reclamati on work
to reside in the State and cooperate with the departnent in
carrying out its duties. The salary of such official so
designated by the Secretary of the Interior shall be paid by the
departnent while he is carrying on his duties in the State. [Add
Jul . 26, 1935, c 420, 82, 49 Stat 505; aminp L 1963, c 207, 85
(a); amL 1976, c 120, 81]
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8§225. I nvestnent of funds; disposition. (a) The
departnent shall have the power and authority to invest and
rei nvest any of the noneys in any of its funds, not otherw se
| mmedi ately needed for the purposes of the funds, in such bonds
and securities as authorized by state law for the investnent of
state sinking fund noneys.
(b) (1) The departnent nmay receive, nanage, and
| nvest noneys or other property, real, personal or
m xed, or any interest therein, which may be given,
bequeat hed, or devised, or in any manner received from
sources other than the |egislature or any federal
appropriation, for the purposes of the Act.

(2) Al noneys received by or on behalf of the
departnent shall be deposited into the state treasury to
be expended according to | aw and for purposes in
accordance with the terns and conditions of the gift.

Al l noneys shall be appropriated for purposes enunerated
in such gifts and if no specific purpose is enunerated,
shal |l be appropriated to the Hawaiian hone trust fund.

(3) The departnent is authorized to sell, |ease,
or in any way nanage such real, personal, or m xed
property or any interest therein, in the manner and for
t he purposes enunerated in the gift. |f no conditions
are enunerated, the gift nmay be sold, |eased, nanaged,
or disposed of and the incone or proceeds therefrom
shal | be deposited into the Hawaiian hone trust fund.

(4) The real property or any interest therein
recei ved by the departnent through contributions or
grants shall not attain the status of Hawaiian hone
| ands as defined in section [201(a)].

(5) The departnent shall cause to be kept suitable
books of account wherein shall be recorded each gift,
the essential facts of the managenent thereof, and the
expendi ture of incone.

(6) Any action to be taken with respect to gifts
shall be made in a public neeting where any pertinent
i nformation and reasons for any decisions shall be fully
di scl osed. [Add Nov. 26, 1941, c 544, 88, 55 Stat 787,
Jun. 14, 1948, c 464, 89, 62 Stat 394; amL 1963, c 207,
85(a); amL 1965, ¢ 30, 81; amL 1978, c 229, 84; amlL
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1981, c¢c 192, 82; am L 1983, c 143, 82]
Revi si on Not e

In subsection (a)(4), reference to "201(a)" substituted for
"201(a)(5)".
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8§226. Qualification for federal prograns. The depart nent
shall be qualified to participate in any federal programthat
renders assistance in program areas that the departnent is
mandated by the Act to inplenment. [L 1978, c 204, 81]
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8§227. Enterprise zones. The departnent is authorized to
participate in any federal or state programthat permts the
establ i shnent of one or nore enterprise zones on avail able
| ands, provided that participation in the programwl|l result in
econom ¢ benefits to native Hawaiians. The adm nistration of
t he program shall be governed by rul es adopted by the depart nent
I n accordance with chapter 91, Hawaii Revised Statutes. [L 1986,
c 16, 82; ree L 1997, c 197, 810]

Cross References

State enterprise zones, see chapter 209E.
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HRS

[ 8228.] Commerci al and nul ti pur pose project |eases;
extension of term (a) Notwithstanding any |law to the
contrary, the procedures under this section shall apply to
commercial and nul ti purpose projects under section 204 or 220.5,
and shall be in addition to any other procedures required by
| aw.

(b) Prior to the disposition of available |Iand through a
request for proposals for an initial |ease for a commercial or
mul ti purpose project, the departnent shall consult with
beneficiaries of the trust in the master planning of the
avai l abl e 1ands. The process of beneficiary consultation shall
be as established by the departnent and shall:

(1) Engage beneficiaries and beneficiary-serving
or gani zati ons;

(2) Provide for the tinely dissem nation of
I nformati on about the proposed project and the gathering
of input; and

(3) Alowfor a reasonable tine and reasonabl e
access to relevant information for eval uation and
consi derati on.

(c) Notw thstandi ng section 220.5(d) (1), the departnent
may extend the termof a | ease of Hawaiian hone | ands for
commercial or nultipurpose projects and with the approval by the
departnent of a witten agreenent proposed by the | essee, or the
| essee and devel oper, to:

(1) Make inprovenents to the |eased property; or

(2) Obtain financing for the inprovenent of the
| eased | ands.

The extension of the |ease pursuant to this section shall be
based upon the inprovenents nade or to be nmade, shall be no
| onger than twenty years, and shall be granted only once.

(d) Before the witten agreenent is approved, the | essee,
or the | essee and devel oper, shall submt to the departnent the
pl ans and specifications for the proposed devel opnent. The
departnent shall review the plans, specifications, and the
written agreenent and determ ne:

(1) WWether the devel opnent is of sufficient value
and neets the priorities of the commssion to justify an
extensi on of the |ease;

(2) The estimated tine needed to conplete the
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| nprovenents and expected date of conpletion of the
| nprovenents; and
(3) The mninmmrevised annual rent based on the
fair market value of the |ands to be devel oped, as
determ ned by an appraiser for the departnent, and
percentage rent where gross recei pts exceed a specified
anount .
The comm ssion shall adopt and publish a policy pursuant to
chapter 91, Hawaii Revised Statutes, which shall be used to
eval uate any request for a | ease extension, including the terns
of the | ease, prospective paynents, and renegotiation, and shall
be used by the conm ssion for any final determ nation on a | ease
ext ensi on request.

(e) Upon the extension of a |ease term pursuant to
subsection (c), the departnent shall deposit fifteen per cent of
all revenues generated fromthe | ease fromthe tine the | ease
extension is granted, into the native Hawaiian rehabilitation
fund under section 213(i).

(f) The departnent shall submt an annual report to the
| egi sl ature and the United States Departnent of the Interior, no
| ater than twenty days prior to the convening of each regular
session, beginning wth the regular session of 2011, of all
| eases of available I ands for commercial and nulti purpose
projects, including the foll ow ng:

(1) The total nunber of | eases;

(2) Acreage of each | ease;

(3) Terns of each | ease;

(4) VWhether the | essee is a beneficiary or
beneficiary controlled organi zati on; and

(5) \WWether the | ease was for retained avail abl e
| ands not required for |easing under section 207(a), and
was negotiated with a native Hawaiian, or organization
or associ ation owned or controlled by native Hawaii ans,
under section 204(a)(2).

(g) As used in this section, "inprovenents" neans any
renovation, rehabilitation, reconstruction, or construction of
the property, including mninmmrequirenents for off-site and on-
site inprovenents. [L 2010, c 187, 86]

Not e
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Deposits of revenue into lands trust fund and rehabilitation
fund. L 2010, c 187, 89.

Previous Vol01 Ch0001-0042F Next

file:///C)/Documents¥%20and%20Settings/fergbc/Desktop/HHCA _1921/hhca_0228.htm (3 of 3) [9/25/2012 8:50:48 AM]


file:///C|/Documents%20and%20Settings/fergbc/Desktop/HHCA_1921/..\..\..\hrscurrent\Vol01_Ch0001-0042F\06-HHCA\HHCA_0227.htm
file:///C|/Documents%20and%20Settings/fergbc/Desktop/HHCA_1921/..\..\..\hrscurrent\Vol01_Ch0001-0042F
file:///C|/Documents%20and%20Settings/fergbc/Desktop/HHCA_1921/..\..\..\hrscurrent\Vol01_Ch0001-0042F\06-HHCA\HHCA_0300.htm

TITLE 3: AMENDMENTS TO HAWAIIAN

TI TLE 3: AMENDMENTS TO HAVWAI | AN
ORGANI C ACT

[ See the Organic Act.]

Previous Vol01 Ch0001-0042F

file:///C)/Documents¥%20and%20Settings/fergbc/Desktop/HHCA _1921/hhca_0300.htm [9/25/2012 8:50:48 AM]

Next


file:///C|/Documents%20and%20Settings/fergbc/Desktop/HHCA_1921/..\..\..\hrscurrent\Vol01_Ch0001-0042F\06-HHCA\HHCA_0228.htm
file:///C|/Documents%20and%20Settings/fergbc/Desktop/HHCA_1921/..\..\..\hrscurrent\Vol01_Ch0001-0042F
file:///C|/Documents%20and%20Settings/fergbc/Desktop/HHCA_1921/..\..\..\hrscurrent\Vol01_Ch0001-0042F\06-HHCA\HHCA_0401.htm

TITLE 4: MISCELLANEOUS PROVISIONS

TI TLE 4: M SCELLANEQUS PROVI SI ONS

8401. Al Acts or parts of Acts, either of the Congress
of the United States or of the State of Hawaii, to the extent
that they are inconsistent with the provisions of this Act, are
her eby repeal ed.
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8402. If any provision of this Act, or the application of
such provision to certain circunstances, is held
unconstitutional, the remainder of the Act and the application
of such provision to circunstances other than those as to which

it is held unconstitutional shall not be held invalidated
t her eby.
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TITLE5: HOMESTEAD GENERAL LEASING PROGRAM

TITLE 5: HOVESTEAD GENERAL LEASI NG PROGRAM

88501 to 516. REPEALED. L 1986, c 75, 82.
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HAWAIIAN HOMES COMMISSION ACT, 1920

HAWAI | AN HOVES COMM SSI ON ACT, 1920

(Act of July 9, 1921, c 42, 42 Stat 108)

Not e

This Act is now part of the State Constitution and i s subject
to anendnent or repeal as prescribed in Article Xl of the
Constitution.

Consent of Congress

Consent of Congress, see Pub. L. 99-557 (Cctober 27, 1986); H.
J. Res. 32, 105th Cong. 1st Sess., Pub. L. No. 105-21, 111 Stat.
235 (June 27, 1997), for 88209 and 219.1; and S.J. Res. 23,
102nd Cong. 2nd Sess., Pub. L. No. 102-398, 106 Stat. 1953
(Cctober 6, 1992), for 88202, 203, 204, 208, 209, 213, 214, 215,
220, 221, 222, and 227.

Law Journal s and Revi ews

The Native Hawaiian Trusts Judicial Relief Act: The First
Step in an Attenpt to Provide Relief. 14 UH L. Rev. 889.

Title 1: Definitions

Secti on

[

Title 1A: Purpose
101 Purpose

Title 2: Hawai | an Homes Conmi SSi on
201 Definitions

201.5 Federal reaffirmation
201.6 Conmmunity based governance on Hawaiian hone | ands
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202

203

204

204.5
205
206

207
207.5
208
209
210
210.5
211
212

213
213.5
213. 6

214

215

216

217
218
219

219.1
220

220.5

Departnent officers, staff, conm ssion, nenbers,
conpensati on
Certain public | ands designated "avail abl e | ands”
Parcel |
Parcel 11
Kewal o- Uka, Honol ul u, QGahu
Kewal o- Uka, Honol ul u, QGahu
Control by departnent of "available | ands," return
to board of |Iand and natural resources, when; other
| ands, use of
Addi tional powers

Sale or lease, limtations on

G her officers not to control Hawaiian hone | ands;
excepti on

Leases to Hawai i ans, |icenses

Housi ng devel opnent

Conditions of |eases

Successors to | essees

Cancel | ation of | eases

Repeal ed

Communi ty pastures

Lands returned to control of board of |and and

nat ural resources

Funds and accounts

Est abl i shnent of special fund

Hawai i an hone | ands trust fund

Pur poses of | oans; authorized actions

Condi ti ons of | oans

| nsurance by borrowers; acceleration of |loans; lien
and enf orcenent thereof

Ej ect nrent, when; | oan to new | essee for

| nprovenent s

Repeal ed

Agricul tural and aquacul tural experts

Cener al assi stance

Devel opnment projects; appropriations by |egislature;
bonds issued by | egislature; nmandatory reservation
of wat er

Devel opnment by contract; devel opnent by project
devel oper agreenent
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221 Water

222 Adm ni stration

223 Right of anendnent, etc.

224 Sanitation and reclamati on expert

225 I nvestnent of funds; disposition

226 Qualification for federal prograns

227 Enterprise zones

228 Commercial and nulti purpose project |eases;
extension of term

Title 3: Anmendnents to Hawaiian Organi c Act
Title 4. M scellaneous Provisions

401
402

Title 5 Honestead General Leasing Program
501 to 516 Repeal ed
Not e
Amendnent of Act and funding for Native Hawaiian roll
conmi ssion. L 2011, c 195, 883, 4.
Public land trust information system L 2011, c 54.
Cross References
Nati ve Hawai i an recognition, see chapter 10H.
Attorney General Opinions
Threat ened and endangered plants are protected on Hawaii an
home | ands under the provisions of chapter 195D, as well as
under the provisions of the federal Endangered Species Act of
1973, to the sane extent that the plants are protected el sewhere
in Hawaii. Anyone who "takes" threatened or endangered plants

on Hawaiian hone lands is subject to state and federal civil and
crimnal penalties. Att. Gen. Op. 95-5.
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Law Jour nal s and Revi ews

Courts and the Cultural Performance: Native Hawaii ans'
Uncertain Federal and State Law Rights to Sue. 16 UH L. Rev. 1.

Nati ve Hawai i an Honestead WAter Reservation R ghts: Providing
Good Living Conditions for Native Hawaiian Honesteaders. 25 UH
L. Rev. 85.

Case Not es

Cl ai nrs under Act arise exclusively under state | aw, hence,
El event h Anendnent bars federal court from deciding clains
agai nst state officials based solely on this Act. 45 F.3d 333.

Appel | ant who clained article XlIl's (of the state
constitution) inplenentation of this Act violated the Fourteenth
Amendnent because governnent benefits, |eases to public |Iands,
are available only to native Hawaiians, |acked standing. 342
F. 3d 934.

Lessee defendants' notion to dism ss granted, where plaintiffs
cl ai mred native Hawaiian | essee defendants violated this Act, as
well as plaintiffs' rights under 42 U S. C. 81983 by subl easi ng
Hawai i an honme | ands to non-native Hawaiians. 824 F. Supp. 1480.

To the extent plaintiffs sought redress for violations of the
Hawai i constitution or this Act, the El eventh Anendnent barred
the state law clains; thus, state defendants' notion for summary
judgnent granted on all state |law clains against state officials
brought in their official capacities; state defendants sued in
personal capacities were entitled to qualified imunity. 824 F.
Supp. 1480.

Associ ation that included native Hawaii an beneficiaries
asserted viable claimunder 42 U S. C. 81983 alleging breach of
trust duties by appellees under this Act via Adm ssion Act. 78
H 192, 891 P.2d 279.

Act is part of Hawai ‘i constitution and does not constitute
federal law, thus, federal preenption principles did not apply
to case where there was no relevant federal |aw at issue and
conflict between Act and state statute was matter of state
constitutional law. 87 H 91, 952 P.2d 379.

Chapt er 343 does not conflict with this Act, has only

file://ICJ/Documents%20and%20Settings/fergbc/Desktop/HHCA _1921/index.htm (4 of 5) [9/25/2012 8:50:49 AM]



HAWAIIAN HOMES COMMISSION ACT, 1920

I nci dental inpact on Hawaiian hone | ands, and is not
I nconsi stent with interests of the beneficiaries; thus, chapter
applies to Hawaiian honme lands. 87 H 91, 952 P.2d 379.

For Hawai i an hone | ands, the departnent of Hawaiian hone | ands
Is the accepting authority for applicant proposals under 8343-5
(c); because the governor is not involved, there is no conflict
with this Act. 87 H 91, 952 P.2d 379.

Previous Vol01 Ch0001-0042F Next
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ACT 395

ACT 395 H.B. NO. 37

A Bill for an Act Relating to Right to Sue by Native Hawaiian and Hawaiian
Individuals and Organizations.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Findings and purpose. (a) On July 9, 1921, the Congress of
the United States enacted the Hawaiian Homes Commission Act, 1920, to provide
for the social and economic self-sufficiency of native Hawaiians, defined under
section 201(a)(7) of the Act.

The legislature finds that pursuant to section 4 of the Admission Act, the
provisions of the Hawaiian Homes Commission Act, 1920, as amended, have been
adopted and incorporated into the Constitution of the State of Hawaii.

(b) Section 5(f) of the Admission Act provides that certain *‘lands, proceeds,
and income shall be managed . . . in such manner as the constitution and laws of
said State may provide, . . .”’ thereby allowing for the establishment of the office
of Hawaiian affairs.

(c) The legislature finds that in the creation of a public trust the right to
enforce the public trust by the beneficiaries should be granted.

(d) The purpose of this Act is to provide native Hawaiian individuals and
their successors to homestead leases (as provided in section 209 of the Act) the
right to sue in the courts of the State of Hawaii to enforce the provisions of the
Hawaiian Homes Commission Act, as amended.

(e) The purpose of this Act is also to provide native Hawaiians as defined
in section 10-2 of the Hawaii Revised Statutes, the right to sue in the courts of the
State of Hawaii to enforce the provisions of the public trust created by Article XII,
sections 4, 5, and 6 of the State Constitution implementing section 5(f) of the
Admission Act.

SECTION 2. The Hawaii Revised Statutes is amended by adding a new
chapter to be appropriately designated and to read as follows:
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“CHAPTER
NATIVE HAWAIIAN TRUSTS JUDICIAL RELIEF ACT

- Waiver of immunity. (a) The State waives its immunity for any
breach of trust or fiduciary duty resulting from the acts or omissions of its agents,
officers and employees in the management and disposition of trust funds and re-
sources of:

(1) The Hawaiian home lands trust under Article XII, sections 1, 2, and
3 of the Constitution of the State of Hawaii, implementing sections 4
and 5(f) of the Admissions Act (Act of March 18, 1959, Public Law
86-3, 73 Stat. 4); and

(2) The native Hawaiian public trust under Article XII, sections 4, 5, and
6 of the Constitution of the State of Hawaii implementing section 5(f)
of the Admission Act;

and shall be liable in the same manner and to the same extent as a private individual
under like circumstances, but shall not be liable for punitive damages.

(b) This waiver shall not apply to the following:

(1) The acts or omissions of the State’s officers and employees, even
though such acts or omissions may not realize maximum revenues to
the Hawaiian home lands trust and native Hawaiian public trust, so
long as each trust is administered in the sole interest of the beneficiaries;
provided that nothing herein shall prevent the State from taking action
which would provide a collateral benefit to non-beneficiaries, but only
so long as the primary benefits are enjoyed by beneficiaries, and the
collateral benefits do not detract from nor reduce the benefits enjoyed
by the beneficiaries;

(2) Any claim for which a remedy is provided elsewhere in the laws of
the State; and

(3) Any claim arising out of the acts or omissions of the members of the
board of trustees, officers and employees of the office of Hawaiian
affairs, except as provided in section 10-16.

§ - Right to sue. (a) Native Hawaiians as defined in section 201(a)(7)
of the Hawaiian Homes Commission Act, native Hawaiian organizations, the office
of Hawaiian affairs, and Hawaiians defined as any person who is qualified to succeed
to a homestead lease under section 209 of the Hawaiian Homes Commission Act
1920, as amended, shall have the right to bring an action in the circuit courts of
the State to resolve controversies relating to the Hawaiian home lands trust described
in section - (a)(1).

(b) The office of Hawaiian affairs, native Hawaiians as defined in section
10-2, and native Hawaiian organizations shall have the right to bring an action in
the circuit courts of the State to resolve controversies relating to the native Hawaiian
public trust described in section - (a)(2).

(c) ‘““Native Hawaiian organizations’” as used in this chapter means a native
Hawaiian homestead organization, or an unincorporated association, or corporation
which is duly organized and thereby able to sue and be sued under the laws of this
State and whose purpose is to protect and uphold the Hawaiian Homes Commission
Act and the Admission Act section 5(f) relating to a public trust for the betterment
of the conditions of native Hawaiians, or the social and economic self-sufficiency
of native Hawaiians, and which organized body is controlled by native Hawaiians
and a majority of its members receives or can receive benefits from the trust.

§ - Exhaustion of administrative remedies. Before an action may be
filed in circuit court under this chapter, the party filing suit shall have exhausted
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all administrative remedies available, and shall have given not less than sixty days
written notice prior to filing of the suit that unless appropriate remedial action is
taken suit shall be filed. All executive branch departments shall adopt in accordance
with chapter 91, such rules as may be necessary to specify the procedures for
exhausting any remedies available.

§ - Scope of relief. (a) In an action under this chapter the court may
only award land or monetary damages to restore the trust which has been depleted
as a result of any breach of trust duty and no award shall be made directly to or
for the individual benefit of any particular person not charged by law with the
administration of the trust property; provided that actual damages may be awarded
to a successful plaintiff. ,

(b) *‘Actual damages’’, as used in this section, means direct, monetary, out
of pocket loss, excluding noneconomic damages as defined in section 663-8.5 and
any consequential damages, sustained by a native Hawaiian or Hawaiian individually
rather than the class generally.

§ - Attorney’s fees and costs. (a) In any action under this chapter, the
court shall, upon a specific finding that a non-prevailing party’s claim or defense
was frivolous, assess against such party and award to the prevailing party, and enter
as part of its order or judgment, a reasonable sum for costs and expenses incurred,
including reasonable attorney’s fee.

(b) In any action brought under this chapter in which there is no finding by
the court that the claims pled were frivolous the court may, as it deems just, award
to a prevailing plaintiff and enter as a part of its order or judgment, a reasonable
sum for costs and expenses incurred, including reasonable attorney’s fees.

§ - Award or judgment as bar. An award or judgment in an action
under this chapter shall constitute a complete bar to any action by the claimant, by
reason of the same subject matter, against the agent, officer, or employee of the
State whose act or omission gave rise to the claim.

§ - Limited remedy. This chapter shall not be construed to limit or
enlarge the scope of rights available under any other claims, proceedings or other
actions against the State, its officers and employees, arising under chapter 662 or
other provisions of law.

§ - Proof of liability. In no action under this chapter shall any liability
be implied against the State, and no award shall be made against the State except
upon such legal evidence as would establish liability against an individual or cor-
poration. .

§ - Inapplicability to share of office of Hawaiian affairs. This chapter
shall not apply to suits in equity or law brought by or on behalf of the office of
Hawaiian affairs in which the matters in controversy involve the proportionate share
of ceded land or special fund revenues allocated to the office of Hawaiian affairs
by the legislature.

§ - Limitation on actions; native Hawaiians. Every claim arising under
this chapter shall forever be barred unless the action is commenced within two years
after the cause of action first accrues; provided that this statute of limitations shall
be tolled until July 1, 1990; provided further that the filing of the claim in an
administrative proceeding pursuant to this Act shall toll any applicable statute of
limitations, and any such statute of limitations shall remain tolled until ninety days
after the date the decision is rendered in the administrative proceeding.
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SECTION 3. This Act shall not apply to any cause of action which accrued,
rights and duties that matured, penalties that were incurred, or proceedings that
were begun, prior to July 1, 1988.

SECTION 4. No action shall be maintained under this Act for any existing
projects, programs, or any other governmental activities which are continuing, and
which were begun, completed, or established prior to July 1, 1988.

SECTION 5. The governor shall present a proposal to the legislature to
resolve controversies which arose between August 21, 1959 and the date of this
Act, relating to the Hawaiian home lands trust under Article XII, sections 1, 2,
and 3 of the Constitution of the State of Hawaii implementing sections 4 and 5(f)
of the Admission Act (Act of March 18, 1959, Public Law 86-3, 73 Stat. 4), and
the native Hawaiian public trust under Article XII, sections 4, .5, and 6 of the
Constitution of the State of Hawaii implementing section 5(f) of the Admission
Act.

If, (1) both of the following occur:

(a) The governor fails to present a proposal to the legislature prior to the
convening of the 1991 legislature in regular session; and

(b) No other means of resolving such controversies is otherwise provided
by law by July 1, 1991, or

(2) All three of the following occur:

(a) The governor presents a proposal;

(b) A resolution calling for the rejection of the governor’s proposal is
adopted by two-thirds vote of the house introducing such resolution;
and

(c) No other means of resolving such controversies is otherwise provided
by law, by July 1, 1991,

then in the event of the occurrence of either (1)(a) and (b) or (2)(a), (b) and (c),
notwithstanding sections 3 and 4 of this Act, a claim for actual damages under this
Act which accrued between August 21, 1959, and the date of this Act may be
instituted no later than June 30, 1993, provided that the filing of a claim for actual
damages in an administrative proceeding before June 30, 1993, shall toll the statute
of limitations until ninety days after the date the decision is rendered in the ad-
ministrative proceeding.

SECTION 6. Severability. If any provision of this Act, or the application
thereof to any person or circumstance is held invalid, the invalidity does not affect
other provisions or applications of the Act which can be given effect without the
invalid provision or application, and to this end the provisions of this Act are
severable.

SECTION 7. This Act shall take effect on July 1, 1988.
(Approved June 17, 1988.)
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ACT 14 H.B. NO. 10-S

A Bill for an Act Relating to Hawaiian Home Lands.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Findings. The legislature finds that when the United States
Congress passed the Hawaiian Homes Commission Act of 1920 (HHCA) and set
aside 203,500 acres, more or less, of public lands as Hawaiian home lands for the
rehabilitation of native Hawaiians, the United States reaffirmed the trust responsibil-
ity it had assumed toward the Hawaiian people.

The legislature also finds that under the Admission Act, the State of Hawaii
assumed the trust responsibility to carry out the mandates of the HHCA.

The legislature further finds that thousands of acres of Hawaiian home lands
were allegedly used, disposed of, or withdrawn from the trust by territorial or state
executive actions in contravention of the HHCA. In recognition of these allegations
and toward their resolution, the legislature enacted Act 395, Session Laws of Hawaii
1988, which, among other actions, provided a limited waiver of sovereign immunity
for breaches of the Hawaiian home lands trust from July 1, 1988 forward. Act 395
also required the governor to present a proposal to the legislature prior to the
convening of the 1991 Regular Session to resolve controversies which arose
between August 21, 1959 and July 1, 1988. The governor’s Action Plan to Address
Controversies under the Hawaiian Home Lands Trust and the Public Land Trust
(governor’s Action Plan) was accepted by the legislature pursuant to its adoption of
S.C.R. No. 185, H.D. 1, in 1991.

The governor’s Action Plan, among other actions, proposed convening a task
force of representatives from the department of Hawaiian home lands, the depart-
ment of land and natural resources, the office of state planning, and the department
of the attorney general to accelerate the review process concerning department of
Hawaiian home lands’ land title and compensation claims. The actions of the task
force were to include verifying title claims, determining if improper uses were still in
existence and whether these uses should be canceled or continued if authorized by
the Hawaiian homes commission, conducting appraisals and determining appropri-
ate compensation for past and continued use of Hawaiian home lands, and pursuing
all avenues for return of lands and compensation from the federal government for
wrongful actions during the territorial period.

In 1992, the legislature approved the resolution of the first set of claims
covering gubernatorial executive orders and proclamations which set aside 29,633
acres of lands for public uses such as forest reserves, schools, and parks. Act 316,
Session Laws of Hawaii 1992, provided $12,000,000 to pay verified claims and
provide other means to resolve public use controversies.

In 1993, the legislature approved further means to resolve verified claims.
Act 352, Session Laws of Hawaii 1993, extended the period within which to pay
compensation, continued the authorization to the State to pursue claims against the
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United States for the federal government’s wrongful actions, and authorized land
exchanges to resolve alienations of Hawaiian home lands.

By these previous acts, the State has resolved all disputed set asides of
Hawaiian home lands that remain in the control of the State; paid compensation for
uncompensated use of Hawaiian home lands from August 21, 1959 through October
28, 1992; paid fair market rent as set by the Hawaiian homes commission for
continuing uses from October 28, 1992 through June 30, 1995; paid fair market rent
for the use of lands under Nanaikapono elementary school through April 4, 1996;
and initiated land exchanges for Hawaiian home lands held by the federal govern-
ment under lease for nominal rents of $1 for sixty-five years at Pohakuloa and
Kekaha. The legislature also recognizes that in 1994, by a separate administrative
initiative, the State initiated the transfer of 16,518 acres of additional useable lands
to the department of Hawaiian home lands to be used and administered in accord-
ance with the HHCA.

In 1994, the task force continued to verify and value certain of the claims
which remained unresolved, including claims for lands in Lualualei and Waimanalo
on Oahu, Anahola, Moloaa, Kamalomalo, and Waimea on Kauai, Puukapu,
Keaukaha, Panaewa, and Kawaihae on Hawaii, Kula on Maui, and Kalaupapa on
Molokai; and compensation for periods of public use of trust land not already paid.
The Hawaiian homes commission’s claims to approximately 39,000 acres of such
land are disputed due to different interpretations of the HHCA as it describes the
lands to be made available for use under the provisions of HHCA. Due to the
difficulty of determining the intent of Congress in 1921, it is untenable to adminis-
tratively prove or disprove the validity of these claims.

The legislature finds that, due to the difficulty, time, uncertainty, disruption
of public purposes, impact on the public land trust and private landowners, and
expense of judicial resolution of remaining disputed claims, another approach,
which results in the repair of the Hawaiian home lands trust and the final resolution
of claims against the State, is necessary and in the best interests of the State and the
beneficiaries of the trust.

The legislature recognizes and appreciates the hard work and valuable
contributions of the task force in reviewing and presenting to the legislature certain
recommendations as set forth in the Memorandum of Understanding dated Decem-
ber 1, 1994 (MOU). The legislature notes and expressly finds that the MOU does not
bind the legislature and that it is the right and duty of the legislature to exercise its
independent judgment and oversight in developing such implementing and related
legislation which is in the overall public interest.

In so doing, the legislature finds that the recommendations set forth in the
MOU do not bring closure to all matters charged to the task force for review and to
all related issues. The legislature by this Act hereby takes these measures to bring the
desired closure, to fully effectuate in part the intent of S.C.R. No. 185, H.D. 1, 1991
and the governor’s Action Plan, and to fully effectuate the legislature’s intent of final
disposition of the matters addressed by this Act. The legislature also finds that the
disputes surrounding the Hawalian home lands trust have caused uncertainty in the
State with regard to the limited waiver of sovereign immunity contained in Act 395,
Session Laws of Hawaii 1988. With respect to all controversies arising between
August 21, 1959 and July 1, 1988, excluding individual claims provided for pursuant
to chapter 674, Hawaii Revised Statutes, the State hereby affirms that the limited
waiver of sovereign immunity permitted by Act 395, Session Laws of Hawaii 1988,
is now withdrawn and, to the extent the waiver was not previously withdrawn, it is
now fully withdrawn. All claims arising between August 21, 1959 and July 1, 1988,
or under any other law enacted in furtherance of the purposes or objectives of Act
395, Session Laws of Hawaii 1988, except those permitted by chapter 674, Hawaii
Revised Statutes, are hereby forever barred.
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The legislature also finds that the court-appointed independent representative
of the beneficiaries of the Hawaiian home. lands trust, who is deemed the sole
representative of the beneficiary class, has participated in the non-judicial proceed-
ings of the task force as required by Act 352, Session Laws of Hawaii 1993, and as
contemplated by Ka‘ai‘ai v. Drake, First Circuit Civil No. 92-3642.

In passing this Act, it is the intent of the legislature in part to (a) resolve all
controversies for the period between August 21, 1959 and July 1, 1988, allowed by
Act 395, Session Laws of Hawaii 1988, except those permitted by chapter 674,
Hawaii Revised Statutes, (b) resolve all controversies relating to the validity of
patents issued after 1920 and prior to July 1, 1988 and affecting any lands covered
by or allegedly covered by the HHCA and to all rights arising from or relating to
such patents as issued, and (c) make certain other related amendments to chapters
673 and 674, Hawaii Revised Statutes. Additionally, it is the intent of the legislature
that if the State is alleged to be liable, for claims of breaches of the Hawaiian home
lands trust prior to statehood, this Act shall dispose of and resolve those claims
against the State as well.

The legislature also finds that in order to properly utilize Hawaiian home
lands, there is a need for a substantial, predictable funding mechanism for the
department to appropriately plan for the development of these lands. Therefore, the
establishment of a Hawaiian home lands trust fund to provide a steady availability of
capital to fund Hawaiian home lands programs is appropriate.

Finally, the legislature acknowledges that generations of beneficiaries and
potential beneficiaries have been patient and charitable in their prolonged wait for
truth, justice and fair play. The legislature acknowledges the frustration, anxiety and
spiritual loss of a class of native people whose culture welcomed strangers and
generously shared finite resources. The legislature acknowledges that this Act
represents an opportunity to effectuate the purposes of the HHCA.

SECTION 2. Purpose. The primary purposes of this Act are to:

(1) Resolve all controversies relating to the Hawaiian home lands trust
which arose between August 21, 1959 and July 1, 1988;

(2) Prohibit any and all future claims against the State resulting out of any
controversy relating to the Hawaiian home lands trust which - arose
between August 21, 1959 and July 1, 1988;

(3) Resolve all controversies after 1920 and prior to July 1, 1988 relating to
the validity of patents issued and affecting any lands covered by or
allegedly covered by HHCA and to all rights arising from or relating to
such patents as issued;

(4) Appropriate such funds and provide additional means as may be neces-
sary to accomplish the intent and purpose of this Act;

(5) Establish a trust fund to provide a substantial, secure, and predictable
funding source for the department of Hawaiian home lands to use to
effectuate the purposes of the HHCA;

(6) Further the public interest by ensuring that claims which have arisen or
may arise in the future with respect to the administration of the Hawai-
ian home lands trust and are brought pursuant to chapters 673 and 674,
Hawaii Revised Statutes, are resolved in a fair, complete, and timely
manner.

This Act is not intended to replace or affect the claims of beneficiaries with regard to
reparations from the federal government. It is however, intended to preclude forever
any derivative or other claims of any description which the federal government may
attempt to tender to the State.

SECTION 3. Definitions.
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“‘Beneficiary’’ means any person eligible to receive benefits of home-
steading and related programs of the Hawaiian home lands trust.

““Commission’’ means the Hawaiian homes commission.

‘‘Department’’ means the department of Hawaiian home lands.

““Fair market value’’ means the definition of that term or, if that term is not
defined, the definition of the term ‘‘market value’’, in the then-current edition of the
Uniform Standards of Professional Appraisal Practice issued by The Appraisal
Foundation or, if that publication is not in publication, then another publication of
standard professional appraisal practice recognized by the department of commerce
and consumer affairs.

“‘Governmental agency’’ or ‘‘State’’ means the State of Hawaii, municipal
or county governments, or any department, bureau, division, agency or political
subdivision thereof, or any board, commission, or administrative agency thereof.

‘“‘Hawaiian home lands’’ has the same meaning as defined in section
201(a)(5) of the HHCA.

“HHCA” means the Hawaiian Homes Commission Act of 1920, as
amended.

“Independent representative’” means the independent representative
appointed in accordance with Act 352, Session Laws of Hawaii 1993.

“‘Patent’” means any land patent grant, royal patent grant, patent upon award
of the land commission, deed, grant, or other similar instrument in regular form duly
executed on behalf of the State or its predecessors from and after January 1, 1846.

““Task force’> means that task force created pursuant to the Governor’s
Action Plan to Address Controversies under the Hawaiian Home Lands Trust and
the Public Land Trust as acknowledged by the legislature in its adoption of S.C.R.

No. 185, H.D. 1, in 1991.
: “Trust’”’ means the Hawaiian home lands trust.

““Trust fund’’ means the Hawaiian home lands trust fund created by this Act
and any additions thereto or increment thereon.

SECTION 4. The passage of this Act is in full satisfaction and resolution of
all controversies at law and in equity, known or unknown, now existing or hereafter
arising, established or inchoate, arising out of or in any way connected with the
management, administration, supervision of the trust, or disposition by the State or
any governmental agency of any lands or interests in land which are or were or are
alleged to have been Hawaiian home lands, or to have been covered by the HHCA
arising between August 21, 1959 and July 1, 1988.

The passage of this Act shall have the effect of res judicata as to all parties,
claims, and issues which arise and defenses which have been at issue, or which could
have been, or could in the future be, at issue, which arose between August 21, 1959
and July 1, 1988, whether brought against the State or its officials, directly or
indirectly, by subrogation, derivative or third party action, tender, federal action, or
by any other means whatsoever.

The passage of this Act shall not replace or affect the claims of beneficiaries
against the federal government arising under the HHCA, provided that such claims
are barred as against the State to the extent the State is alleged to be derivatively
liable on such claims, or if the federal government tenders such claims to the State.

Nothing in this section shall replace or affect the claims of beneficiaries with
regard to (a) reparations from the federal government, (b) claims arising subsequent
to July 1, 1988 and brought pursuant to sections 2, 3, and 4 of Act 395, Session Laws
of Hawaii 1988, except as otherwise provided in section 13 of this Act or (c)
Hawaiian home lands trust individual claims brought pursuant to chapter 674,
Hawaii Revised Statutes, except as otherwise provided in sections 14, 15 and 16 of
this Act.
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SECTION 5. All patents issued and affecting any lands covered by, or
alleged to be covered by, the HHCA, from the inception of that Act to July 1, 1988,
whether issued by the territory or the State of Hawaii, are hereby confirmed as
issued, and no action on such patents may be maintained.

SECTION 6. The State, while not admitting the validity of any claims,

by:
€y

@

&)

Q)

®)

hereby resolves and satisfies all controversies and claims -encompassed by this Act

The establishment of the Hawaiian home lands trust fund and the
requirement that the State make twenty annual deposits of $30,000,000,
or their discounted value equivalent, into the trust fund; provided that in
lieu of sums deposited hereunder, the State may, with the approval of
the Commission, substitute from time to time land or other consider-
ation having the fair market value of such deposit, as mutually agreed
by the State and Commission; provided that the State may, at any time,
prepay sums due hereunder, without penalty, and that the total amount
to be deposited into the trust fund shall be adjusted by such prepayment
based on a discount rate per year equal to the then-average weekly
investment rate on five year Treasury Bills; and provided further that
the payment of funds into the trust fund shall include any interest, as
determined by section 478-2, Hawaii Revised Statutes, on the unpaid
balance of any funds due but not appropriated by the end of each
respective fiscal year;

The transfer of lands and resolution of claims in the Waimanalo,
Anahola, Kamalomalo, and Moloaa areas; the compensation for ail
remaining confirmed uncompensated public uses of Hawaiian home
lands; the initiation of a land exchange to remedy uncompensated use
of Hawaiian home lands for state roads claims and highways; and the
provision of the first selection of up to two hundred acres of land, to be
conveyed to the department to fulfill the provisions of claims resolu-
tion, upon the return to the State of any ceded lands, comprising all, or a
portion of Bellows Air Force Station (TMK: 4-1-15.) Disputes with
respect to the transfer of lands and resolution of claims in the
Waimanalo, Anahola, Kamalomalo and Moloaa areas, as identified by
the task force and approved by the Commission at its meeting on
November 4, 1994, are resolved by the exchanges more particularly
described in the Commission’s action;

The payment of $2,348,558, appropriated herein, for the purpose of
paying in advance all rent due for department of Hawaiian home lands
license agreement no. 308 for the continued State use of trust lands
under Nanaikapono elementary school between April 4, 1996 and
October 27, 2002;

The payment of $2,390,000, appropriated herein for the purpose of
paying compensation for the State’s uncompensated use of Hawaiian
home lands between 1959 and 1995; and

The payment of $1,539,000, appropriated herein, for the purpose of
payment of moneys owed the department of Hawaiian home lands as its
thirty per cent entitlement for the use of Hanapepe, Kauai, public lands
formerly under lease of sugarcane cultivation on November 7, 1978,
pursuant to section 1 of article XII of the Constitution of the State of
Hawaii.

The fair market value of land or other consideration under subsection (1) of
this section shall be established by the department of land and natural resources with
the approval of the Commission.
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Payments made under this Act shall not diminish funds that the department is
entitled to under article XII, section 1, of the Constitution of the State of Hawaii.

SECTION 7. The HHCA is amended by adding a new section to be appropri-
ately designated and to read as follows:

“g - Hawaiian home lands trust fund. There is established in the
treasury of the State a trust fund to be known as the Hawaiian home lands trust fund,
into which shall be deposited all appropriations by the State legislature specified to
be deposited therein. Moneys of the Hawaiian home lands trust fund shall be
expended by the department as provided by law upon approval by the commission
and shall be used for capital improvements and other purposes undertaken in
furtherance of the Act. The department shall have fiduciary responsibility toward the
trust fund, and shall provide annual reports therefor to the legislature and to the
beneficiaries of the trust. Any interest or other earnings arising out of investments
from the trust fund shall be credited to and deposited into the trust fund.”’

SECTION 8. (a) Notwithstanding the provisions of section 201E-207.5,
Hawaii Revised Statutes, there is authorized and appropriated from moneys on
deposit in the homes revolving fund created by section 201E-207, Hawaii Revised
Statutes, $30,000,000 for fiscal year 1995-96 for deposit into the Hawaiian home
lands trust fund. The foregoing authorization and appropriation constitutes a legisla-
tive reallocation of the moneys in the homes revolving fund and such transfer shall
not constitute or be deemed to constitute a loan from the homes revolving fund.

(b) There is authorized and appropriated $30,000,000 in general obligation
bond funds of the State of Hawaii for fiscal year 1996-97 for deposit into the
Hawaiian home lands trust fund.

SECTION 9. There is appropriated out of the general revenues of the State of
Hawaii the sum of $2,348,558, or so much thereof as may be necessary for fiscal
year 1995-96, for the purpose of paying in advance all rent due for department of
Hawaiian home lands license agreement no. 308, for the continued State use of
Hawaiian home lands under Nanaikapono elementary school, for the period of April
4, 1996, through October 27, 2002. The sum appropriated shall be expended by the
department of education.

SECTION 10. There is appropriated out of the general revenues of the State
of Hawaii the sum of $2,390,000, or so much thereof as may be necessary for fiscal
year 1995-96, for the purpose of paying compensation for the State’s uncompen-
sated use of Hawaiian home lands for the period of August 21, 1959 through June
30, 1995. The sum appropriated shall be expended by the department of budget and
finance upon certification from the office of state planning that a wrongful use has
been verified. Compensation may be paid as claims are verified and the amounts of
compensation owed are determined.

SECTION 11. There is appropriated out of the general revenues of the State
of Hawaii the sum of $1,539,000, or so much thereof as may be necessary for fiscal
year 1995-1996, for the purpose of payment of moneys owed the department of
Hawaiian home lands as its thirty per cent entitlement for the use of Hanapepe,
Kauai, public lands formerly under lease for sugarcane cultivation on November 7,
1978, pursuant to section 1 of article XII of the Constitution of the State of Hawaii.
The sum appropriated shall be expended by the department of budget and finance.
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SECTION 12. To the extent still available, the limited waiver of sovereign
immunity is hereby withdrawn with respect to any claim, cause of action or right of
action against the State arising out of an act or omission committed or omitted
between August 21, 1959 and July 1, 1988, excluding individual claims under
chapter 674, Hawaii Revised Statutes, as first permitted by Act 395, Session Laws of
Hawaii 1988, or under any other law enacted in furtherance of the purposes of that
Act. Any claim, cause of action or right of action permitted by Act 395, Session
Laws of Hawaii 1988, is forever barred except with regard to:

(1) A cause of action accruing after June 30, 1988 as may be permitted by

chapter 673, Hawaii Revised Statutes; or

(2) An individval claim as may be permitted by chapter 674, Hawaii

Revised Statutes.

SECTION 13. Section 673-10, Hawaii Revised Statutes, is amended to read
as follows:

““[[18673-10[]] Limitation on actions; native Hawaiians. Every claim
arising under this chapter shall forever be barred unless the action is commenced
within two years after the cause of action first accrues; provided that this statute of
limitations shall be tolled until July 1, 1990; provided' that the filing of the claim in
an administrative proceeding pursuant to this [[Jchapter[]] shall toll any applicable
statute of limitations, and any such statute of limitations shall remain tolled until
ninety days after the date the decision is rendered in the administrative proceeding;’
provided further that any cause of action that first accrues after July 1, 1995 shall
forever be barred unless the action is commenced within two years after the cause of
action first accrues.”’

SECTION 14. Section 674-2, Hawaii Revised Statutes, is amended by
amending the definition of ‘‘actual damages’’ to read:

“““‘Actual damages’” means direct, monetary out-of-pocket loss, excluding
noneconomic damages as defined in section 663-8.5 and consequential damages,
sustained by the claimant individually rather than the beneficiary class generally,
arising out of or resulting from a breach of trust, which occurred between August 21,
1959, and June 30, 1988, and was caused by an act or omission by an employee of
the State with respect to an individual beneficiary in the management and disposition
of trust resources.”

SECTION 15. Section 674-19, Hawaii Revised Statutes, is amended to read
as follows:

“§674-19 Limitation on actions. Every claim cognizable under this part
shall forever be barred unless the action is commenced by September 30, [1999.]
1998.”

SECTION 16. Chapter 674, Hawaii Revised Statutes, is amended by adding
a new section to be appropriately designated and to read as follows:

““8674- Preclusion of title-related claims. Nothing in this chapter shall
be construed to affect title, or conveyance of title, or place a cloud upon title, to any
lands in the State, including but not limited to lands which were, are, or may have
been Hawaiian home lands.”’
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SECTION 17. Notwithstanding any other law to the contrary, the State and
its officials, the members of the board, the members of the Commission and the
independent representative shall not be subject to suit by any party on any decision
relating to the resolution of these claims, except for actions to enforce the provisions
of this Act.

SECTION 18. If any portions of chapters 673 and 674, Hawaii Revised
Statutes, are inconsistent with any of the provisions of this Act, then the provisions
of this Act shall prevail. The Memorandum of Understanding is not binding on the
legislature and the State and does not have the force and effect of law. To the extent
that the Memorandum of Understanding is inconsistent with the provisions of this
Act, then the provisions of this Act shall prevail.

SECTION 19. The 16,518 acres of land conveyed by the State to the
department of Hawaiian home lands for the purpose of replenishing the trust corpus
shall be treated by the department of Hawaiian home lands in the same manner as
those lands originally established in the trust and subject to all the conditions
thereon.

SECTION 20. Notwithstanding section 1-23, Hawaii Revised Statutes, if any
provision of this Act or the application thereof to any person or circumstance is held
invalid in whole or in part, this Act shall be invalid and no other provision shall have
the force or effect of law, except that nothing in this section shall operate to (a)
invalidate the withdrawal of the limited waiver of sovereign immunity as provided
by section 12 of this Act, (b) the confirmation of patents as provided by section 5 of
this Act, and (c) the undertakings set forth in sections 9, 10 and 11 of this Act.

SECTION 21. Statutory material to be repealed is bracketed. New statutory
material is underscored.?

SECTION 22. This Act shall take effect upon its approval; except that

sections 8, 9, 10 and 11 shall take effect on July 1, 1995.
(Approved June 29, 1995.)

Notes

1. Prior to amendment ‘‘further’’ appeared here.
2. Semicolon should be underscored.
3. Edited pursuant to HRS §23G-16.5.
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