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ARGUMENT!

A. The Phrase, “Only as Provided by Statute,” Unambiguously Divested The Power
Of The Commission In All Aspects Of Commutations To The Legislature

The state and Pizzuto agree that “the most straightforward path for the Court is to
steer clear of the legislative history” and focus upon the plain meaning of the phrase, “only
as provided by statute.” (Brief, p.6.)> Moreover, the parties agree that the district court
erred by finding the phrase, “only as provided by statute,” is ambiguous. (Id. at pp.6-7.)
But that is the extent of the parties’ agreement.

Pizzuto’s argument is based upon a tortured reading of Article IV, Section 7 of the
Idaho Constitution. Specifically, Pizzuto contends:

[T]he plain language of Section 7 continues to provide that it is the

Commission that “shall have [the] power . . . to grant commutations.” The

1986 amendment means only that the legislature is allowed to establish

parameters for the Commission in how it carries out its responsibilities, such

as by setting standards that petitioners must satisfy, as many states have

done by statute.

(Brief, p.4.)

Pizzuto’s argument is based upon the phrase, “shall have the power” in Article 1V,
Section 7 that was not changed when the Legislature amended the provision in 1986 by
adding the phrase, “only as provided by statute.” See 1986 Idaho Sess. Laws, S.J.R.
No.107, p.867. However, Pizzuto’s use of ellipsis when referring to the “power” granted

to the Commission annihilates his argument. The entire sentence reads as follows:

Said board, or a majority thereof, shall have power to remit fines and
forfeitures, and, only as provided by statute, to grant commutations and

1 The state agrees in total with the Brief of Amicus Curiae Governor Brad Little in Support
of the State of Idaho.

2Unless otherwise noted, all internal quotations, citations, brackets, ellipses, footnotes, and
emphasis are omitted.



pardons after conviction of a judgment, either absolutely or upon such

conditions as they may impose in all cases of offenses against the state

except treason or conviction on impeachment.
Id. (emphasis added).

The plain language of the entire sentence clearly and unequivocally grants the
Commission “power to remit fines and forfeitures,” but any “power” to grant commutations
and pardons is granted, “only as provided by statute.” Pizzuto’s use of ellipsis and his
failure to acknowledge the phrase, “to remit fines and forfeitures” changes the entire
meaning of the sentence and is designed to circumvent the plain meaning of the sentence.
But the entire language of the sentence cannot be ignored, and demonstrates the
Legislature’s intent in passing Article 1V, Section 7. Indeed, prior to the 1986 amendment
the sentence read:

Said board, or a majority thereof, shall have power to remit fines

and forfeitures, and to grant commutations and pardons after conviction of

a judgment, either absolutely or upon such conditions as they may impose

in all cases of offenses against the state except treason or conviction on

impeachment.

1986 Idaho Sess. Laws, S.J.R. No. 107, p.867.

Under the prior provision, the Commission had “power” to remit both “fines and
forfeitures” and “to grant commutations and pardons” with no intervention from the
Legislature. However, with the addition of the phrase, “only as provided by statute,” the
Legislature intended to divest the Commission of any “power” to “grant commutations and
pardons” except “as provided by statute.” Not only is Pizzuto’s interpretation of the
sentence contrary to the “plain, usual and ordinary meaning” of the words in the sentence,

it is contrary to the rule cited by Pizzuto: “Provisions should not be read in isolation, but

must be interpreted in the context of the entire document.” (Brief, p.7.) Not only has



Pizzuto failed to consider the “context of the entire document,” he has deliberately ignored
the context of the sentence from which the clause, “only as provided by state” was added.

In In re Radcliffe, 563 F.3d 627, 633 (7!" Cir. 2009), the court discussed the dangers
associated with using ellipses to change the meaning of a precedent, explaining, “The
Fund’s underhanded use of ellipsis to hide what the court was talking about, at best,
undermines its argument; the Fund is not entitled to the line-item veto.” That same
statement obviously applies in the context of interpreting statutes and constitutions; Pizzuto
is not permitted to use a “line-item veto” to excise relevant portions of the amendment to
fit his interpretation of the 1986 amendment. While this Court has not expressly addressed
the use of ellipses, in State v. Pratt, 160 Idaho 248, 249-50 (2016), the Court chastised
counsel for repeatedly misquoting the record, and even noted that the attorney was “no
longer licensed to practice law in Idaho.” While the state is unaware of Pizzuto misquoting
the record, his repeated use of ellipses to change the meaning of the 1986 amendment
constitutes the same thing and should not be countenanced by this Court.

Pizzuto also attempts to redefine the issue by repeatedly focusing upon the question
of whether the 1986 amendment gave authority to grant commutations to the Governor.
(Brief, p.7.) Clearly, the amendment did not grant anything to the Governor. Rather, the
“power” to grant commutations and pardons was divested from the Commission and the
Legislature was then authorized to decide, “only as provided by statute,” what entity would
have the power to grant commutations, be it the Commission, the Legislature, the
Governor, or some other entity the Legislature may decide to create legislatively.

Pizzuto next relies upon the second paragraph of Section 7 that addresses the

“power” the Governor has “to grant respites or reprieves in all cases of convictions for



offenses against the state, except treason or conviction on impeachment.” (Brief, pp.7-8.)
However, Pizzuto ignores the relevant portion of In re Doe, 168 Idaho 511, 516 (2021),
upon which he relies, and that requires examination of the “intent of the legislative body
that adopted the act” that “begins with the literal language of the statute,” and “[w]hen the
statutory language is unambiguous, the clearly expressed intent of the legislative body must
be given effect, and the Court need not consider rules of statutory construction.”
Admittedly, Doe also addresses the requirement that “[p]rovisions should not be read in
isolation, but must be interpreted in the context of the entire document” being “considered

as whole.” 1d. However, while the “document” “should be considered as a whole,” “words
should be given their plain, usual and ordinary meanings.” 1d. And Pizzuto’s failure to
even address the plain and ordinary meaning of the clause that was added in 1986 — “only
as provided by statute” — and omit the phrase — “power to remit fines and forfeitures” —
prevents him from embarking on rules of statutory construction where those words clearly
and unambiguously establish the power to grant commutations and pardons is permitted
“only as provided by statute.” Paragraph 2 of Article 7, Section 2 provides no information
on the plain and ordinary meaning of the added phrase — “only as provided by statute.”
Even if paragraph 2 is considered it provides no solace to Pizzuto, who correctly
explains that the amendment did not alter the Governor’s power to grant respites and
reprieves. (Brief, p.7.) The Governor retains that power even if a death-sentenced
murderer files a commutation petition and the Commission grants a hearing on the petition,
but schedules the hearing after the execution is scheduled. Obviously, the Governor may

want to grant a respite or reprieve until the Commission conducts its hearing and renders a

decision. There may also be other situations where the Governor may desire to grant a



respite or reprieve based upon other pending litigation, including an appeal where there is
no stay of execution, especially during the time immediately preceding an execution. A
respite or reprieve is the Governor’s constitutional mechanism to grant a temporary stay of
execution, and that power is not affected by anything in the first paragraph. Moreover, the
second paragraph applies to all criminal cases, “except treason or conviction on
impeachment,” not just death penalty and fixed life sentences. There is no need to
“harmonize” the first and second paragraphs, which involves another rule of statutory
construction, because of the plain meaning of the relevant clause — “only as provided by
statute.”  Irrespective, they are in complete “harmony” because one deals with
commutations and pardons while the other deals with respites and reprieves.

Pizzuto also embarks upon a series of alternatives that the Legislature could have
used when it passed the 1986 amendment, contending, “[s]Juch language would have made
plain the legislature’s ability to deprive the Commission of its power.” (Brief, p.9.) Even
if the language Pizzuto proposes is clearer than what the Legislature used in 1986, that does
not mean the language that was used means anything more than what Pizzuto suggests —
“[c]Jommutations may be granted by whatever body is deemed fit by the legislature” or
“[t]he commutation power will be exercised only by the individuals or entities designated
by statute.” (1d.) In short, they all mean the same thing — the power to grant commutations
is authorized “only as provided by statute” and it is the Legislature that enacts statutes. Cf.

Pizzuto v. Idaho Dep’t of Corr., 2022 WL 775584, *4 (2022) (“[W]e do not assess the

meanings of words by plucking synonyms from a thesaurus.”). Irrespective, Pizzuto has

cited no authority for the proposition that, merely because the Legislature could have used



better or clearer language in 1986, the language used is not clear and unambiguous, and
requires the Legislature to decide all the parameters of commutations and pardons.
Pizzuto next contends the amendment merely provided the Legislature the authority
to “regulate the way in which the Commission would exercise its commutation power.”
(Brief, p.10). However, a plain reading of the phrase contains no such limitation, which
means the out-of-state cases Pizzuto cites (Brief, pp.10-11) are inapposite because each is

based upon a statute that governs procedure. See Idaho Falls Consolidated Hospitals, Inc.

v. Bingham County Bd. of County Comm’s, 102 Idaho 838, 840 (1982) (“To get the rule

applicable to the construction of our Constitution it is not necessary to go into other
jurisdictions.”). Pizzuto’s rebuttal to the state’s assertion that the Legislature’s omission
of the word “process” is fatal to his argument (Brief, pp.11-12) also fails because the 1986
amendment involved both process and substance. The Legislature not only divested the
Commission of any substantive power to grant commutations or pardons beyond what is
provided by statute, but any authority regarding the process is omitted by the amendment.
Pizzuto tries to parse the relevant sentence by focusing on the word, “shall.” (Brief, p.13.)
However, he omits important language from the sentence — “have the power to remit fines
and forfeitures.” The state has ignored nothing, but focuses upon the entire sentence, which
states the Commission “shall have power to remit fines and forfeitures, and, only as
provided by statute, to grant commutations and pardons.”

Pizzuto’s argument that the state’s interpretation of the amendment would “lead to
absurd results” is itself absurd and nonsensical because, under the separation of powers
doctrine contained in Article 2, Section 1 of the Idaho Constitution, the Legislature is not

permitted to pass laws that govern procedure in Idaho’s courts, but only those that involve



substantive law. State v. Samuel, 165 Idaho 746, 756 (2019). Pizzuto’s hypothetical would

result in an obvious conflict with the separation of powers doctrine. Irrespective, “[w]here
a statute or constitutional provision is clear” this Court “must follow the law as written,”

Pentico v. Idaho Comm. For Reapportionment, --- Idaho ---, 504 P.3d 376, 379 (2022),

“whether or not the legislature anticipated the statute’s result,” Rim View Trout Co. V.

Higginson, 121 Idaho 819, 824 (1992). The 1986 amendment is “clear” — it divests the
Commission of any power or authority to grant commutations or pardons, except “as
provided by statute,” but retains the Commission’s “power to remit fines and forfeitures.”

Finally, Pizzuto relies upon a single case from Hawaii, United Pub. Workers v.

Yoqi, 62 P.3d 189 (Haw. 2002), as “persuasive authority” to support his position. (Brief,
p.14.) Not only does Yoqi fail to support his argument, but it actually supports the state’s
position. First, the Hawaii Supreme Court utilized rules of statutory construction to
ascertain whether the amendment was constitutional. 1d. More importantly, the court
concluded that the phrase, “as provided by law,” was a dependent clause that qualified the
“preceding independent clause.” 1d. at 193. Here the phrase, “only as provided by statute,”
is a clause that qualifies the clause that follows, “to grant commutations and pardons,”
which means the Commission has authority or power to grant commutations and pardons
only as provided by statute. The Commission has no other “power” beyond what the

Legislature provides by statute. More importantly, in State v. Beason, 119 Idaho 103, 105

(Ct. App. 1991) (emphasis added), the Court of Appeals implicitly recognized the 1986
amendment divested the Commission of any power when it noted the authority to commute

a sentence was “vested in the Commission” “because the Idaho Constitutional provision

which existed at the time of the Commission’s action in this case did not place a limitation



upon the Commission’s commutation power through reference to statutory mandates.”
However, the Court recognized that Article IV, Section 7 had been amended in 1986 by
adding the clause, “only as provided by statute.” 1d. at 105 n.2. There would have been
no reason for the phrase, “which existed at the time of the Commission’s action in this
case,” if the Court of Appeals believed the 1986 amendment did not divest the Commission
of its prior power regarding commutations and pardons.

The language from the 1986 amendment is clear and unambiguous — it divested the
Commission of any power associated with commutations and pardons except that which is
provided by statutes enacted by the Legislature. Pizzuto’s interpretation not only ignores
the word, “only” as explained in the state’s opening brief, but it requires the Court to ignore
a key clause that was not changed by the amendment — “remit fines and forfeitures” — which
is the only “power” the Commission retained after the 1986 amendment was enacted.
Because the amendment unambiguously limits the power of the Commission to those
statutes enacted by the Legislature, the district court’s decisions must be reversed because
the statute enacted by the Legislature — I1.C. § 20-1016 — mandates that the Governor has
the ultimate authority to deny or grant commutations recommended by the Commission in

cases involving the death penalty and fixed life sentences.

B. The District Court’s Decision is Contrary To Legislative History

After discussing the history of Article 1V, Section 7, Pizzuto contends the 1986
amendment “does not refer to any other governmental actor when it describes who
commutes sentences in Idaho” and that the state fails to “identify a single data point to
suggest that the clause was ever amended to rescind that fundamental grant of power.”

(Brief, p.16.) Pizzuto is wrong. First, the question is not whether the 1986 amendment



refers to “any other governmental actor” “who commutes sentences in Idaho,” but whether
it refers to any governmental actor at all when discussing “who commutes sentences in
Idaho.” Simply stated, it does not. Rather, every aspect of commutations in ldaho,
including “who,” is governed by the clause, “only as provided by statute.” Second, the
“data point” the state utilizes is the 1986 amendment that divested the Commission of any
authority relating to commutations. And Pizzuto’s continued use of ellipses in an attempt
to establish the Commission has “power ... to grant commutations” (Brief, p.16) ignores
the plain language of the entire sentence that only gives the Commission “power to remit
fines and forfeitures,” and requires legislative enactment *“as provided by statute” before it
has any power regarding commutations and pardons.

Pizzuto continues his attempt to misdirect the Court by focusing on the Governor’s
authority when the provision was first enacted in 1889. (Brief, p.17.) Importantly, when
the 1986 amendment was enacted, it did not insert the Governor into the commutation
process nor grant the Governor authority regarding commutations. Because the 1986
amendment divested the Commission of any authority, the Legislature was required to
enact legislation enabling some entity with authority. That legislation was I.C. § 20-1016,
which permits the Commission to deny commutations in fixed life and death penalty cases,
but can recommend the Governor grant a commutation, which can then be accepted or
denied by the Governor. It was I.C. § 20-1016 that injected the Governor into the
commutation process, not the 1986 amendment.

Pizzuto next focuses upon “the people of Idaho in 1986” and whether they
“abrogated well-settled precedent through the adoption of a few innocuous-sounding

words.” (Brief, p.17.) First, the “few innocuous-sounding words” are the entirety of the



1986 amendment. As such, they are more than “innocuous-sounding,” but are the entire
basis for amending Article 1V, Section 7, which was to divest the Commission of any power
associated with commutations, except “as provided by statute.” The plain language of the
amendment establishes that the Commission’s pre-1986 power — “to remit fines and
forfeitures, and to grant commutations and pardons” — would no longer exist as to
commutations and pardons if the amendment was passed because the power to grant
commutations and pardons would be “only as provided by statute.”

Second, to the extent the voters in 1986 are presumed to be “aware of the state of

the law when they cast their ballots” (Brief, p.17) (citing ldaho Mut. Ben. Ass’n v. Robison,

65 ldaho 793, 159 (1944)), based upon the plain language of the 1986 amendment, the
people would have recognized the amendment would no longer grant the Commission the
“power ... to grant commutations and pardons” because that power was being limited to
“remit fines and forfeitures,” while the power to grant commutations and pardons was
permitted “only as provided by statute.” Based upon the prior law that the voters are
presumed to have been mindful of at the time of the proposed amendment, see Westerberg
v. Andrus, 114 Idaho 401, 403 (1988), the amendment’s inclusion of the phrase, “only as
provided by statute,” constituted a drastic change from the law as it existed prior to the
amendment’s proposal. The 1986 amendment did not “radically transform” the law by
granting the Governor the power to grant commutations, it transformed the law by
divesting the Commission of any authority associated with commutations unless it was

“provided by statute.” Not only does the language of the amendment “clearly indicate[ ]”

10



such a change, see Callies v. O’Neal, 147 Idaho 841, 847 (2009), but as explained in the

state’s opening brief (AOB, p.20) and will be discussed further, the intent and
understanding of the voters can be ascertained from the information provided to them,
which establishes they recognized the change being proposed by the Legislature would
divest the Commission of authority associated with commutations, except “as provided by
statute.” The state is not relying upon a “presumption” or an “inference” that the
“amendment was intended to overrule years of precent.” (Brief, p.18.) The state is
expressly stating that the plain language of the amendment, which is also supported by the
information provided to the voters in 1986, establishes the state’s position, and only by
removing portions of the relevant sentence, as done through Pizzuto’s use of ellipses, or
adding words that do not exist in the amendment, as done by Pizzuto by adding the word
“process,” can there be any other objectively reasonable interpretation.

Pizzuto next returns to his contention that the Legislature could have used clearer
language when it passed the 1986 amendment by using language from other states. (Brief,
pp.18-22.) However, as with his argument regarding the use of language he contends could
have been clearer, merely because other states have used language that may or may not be
clearer than the 1986 amendment is of no consequence because the language of the 1986
amendment is clear and unambiguous on its face, establishing the Legislature’s intent to
divest any entity, including the Commission, of power regarding commutations and

pardons, except “as provided by statute.” And to the extent the district court and Pizzuto

3 The state notes that Callies, 147 Idaho at 847, discusses that this Court presumes “the
Legislature did not intend to change the common law unless the language of the statute
clearly indicates otherwise.” Obviously, the issue here is not the common law, but an
amendment to the Idaho Constitution.

11



are correct, “that ‘the Idaho Constitution has never directed that one individual has the
power to decide matters of commutation in any criminal matter, let alone a case with the
ultimate penalty of death’” (Brief, p.21) (quoting #49489, R., pp.751-52), that conclusion
is irrelevant for at least two reasons. First, whether Idaho’s Constitution previously granted
the power to decide matters of commutation in any criminal matter to a single individual
has no relevance to the question of whether the 1986 amendment made such a change.
More importantly, the 1986 amendment did not give one individual the power to decide
matters of commutation in any criminal matter. Rather, the amendment gave the
Legislature the power to decide what entity or entities would have the power and the
processes by which that power would be wielded. It was I.C. § 20-1016 that gave power
to the Commission to deny commutations and pardons, make recommendations to the
Governor to grant commutations and pardons, and give the Governor veto power over the
Commission’s recommendation to grant commutations and pardons in cases involving the
death penalty and fixed life sentences.

Pizzuto also returns to his argument regarding the 1986 voters who ratified the
amendment, contending they “are the most important actors to consider when analyzing
the legislative history.” (Brief, p.22.) First, the state acknowledges that in its opening brief
and before the district court it asserted there was no case law in Idaho that discusses
whether the voters’ intent has any impact on this Court’s interpretation of a constitutional
amendment. However, the state’s omission was hardly “surprising” because neither
Pizzuto nor the district court cited any Idaho authority. Irrespective, to the extent that
Robison remains good law, as explained above, because of the plain language of the 1986

amendment, Robison actually supports the state’s position. Contrary to Pizzuto’s

12



contention, this amendment involved much more than “modest language” (Brief, p.24), but
transferred everything involving commutations and pardons to the Legislature.

In the Public Notice provided to voters regarding the 1986 amendment, the
Legislative Council explained the “meaning and purpose” of the amendment, stating:
The purpose of this proposed amendment to Section 7, Article 1V of
the Constitution of the State of Idaho is to remove from constitutional status
the powers of commutation and pardons, which are held by the Board of
Pardons, and to make the powers and pardon subject to amendment by
statute by the Legislature.
(AOB, Appendix H) (emphasis added). Clearly, the voters were advised that the 1986
amendment would remove the constitutional powers associated with commutations and
pardons that were held by the Commission and make those powers subject to legislative
enactments. This is a clear and unambiguous statement regarding how the “power” to grant
commutations and pardons would be subject to Legislative fiat. The Notice continues to
explain the effect the amendment would have if adopted:
Presently, the Board of Pardons has the constitutional powers of
commutation and pardon. Because these powers are constitutional, they
cannot be amended or changed by statutory enactment and are not subject
to review. If SJR 107 is adopted, the commutation and pardon power will
no longer have constitutional status; they will be subject to amendment by
statutory enactment. The Legislature would have authority to set policies
and procedures for commutation and pardons and could also review Board
commutation and pardon decision.”
(1d.) (emphasis added).

While Pizzuto focuses upon the word “procedures” (Brief, pp.25-26), he virtually
ignores the words “power” and “policies,” which mean the people were aware the
amendment would involve more than the Legislature dictating “procedures” associated

with commutations and pardons. See Policy, MERIAM-WEBSTER’S DICTIONARY,

https://www.merriam.com/dictionary/only (last visited May 7, 2022) (“[A] definite course
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or method of action selected from among alternatives and in light of given conditions to
guide and determine present and future decisions.”). As explained in BLACK’S LAW
DICTIONARY, 1157 (6" 3d. 1990) (emphasis added), policy “as applied to a law,
ordinance or rule of law, denotes its general purpose or tendency considered as directed
to the welfare or prosperity of the state or community.” While there is no question the
voters were not informed how the Legislature would wield its new authority, that is of no
consequence because not even the Legislature must anticipate the eventual results from

amendments to statutes or the constitution. See Rim View Trout Co., 121 Idaho at 824

(“This Court has stated that when the language of a statute is definite, courts must give
effect to that meaning whether or not the legislature anticipated the statute's result.”).
Unsurprisingly, Pizzuto ignores the language of the question that was submitted to the
voters, which states the intent of the amendment: the power of the Commission to grant
commutation shall be “only as provided by statute.” 1986 ldaho Sess. Laws, S.J.R. No.
107, p.868.

Pizzuto also criticizes the state for its use of newspaper articles to support its
assertion regarding the legislature history of the 1986 amendment, contending the state
relied upon only one document citing Jim Jones who was the Attorney General. (Brief,
p.27.) Again, Pizzuto is wrong. The state cited and appended several articles and
documents that explained the frustration Idaho citizens, judges, and legislators were feeling
regarding the manner in which the Commission was using its power to commute and
pardon inmates who had committed heinous crimes. (AOB, pp.15-17.) There is no reason
to believe that either the voters or the Legislature would pass a constitutional amendment

that continued to frustrate everyone by maintaining the status quo by providing all the
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power of commutations and pardons to the Commission. And while Pizzuto contends that
“[w]hen courts have relied upon newspaper articles to decipher voter intent it has been with
reference to far more robust showings” (Brief, p.27), he fails to cite any article that is
contrary to the state’s position. Pizzuto’s contention that the state’s reliance upon such
articles is “improper” (id., n.13) is also without merit because the state is not barred from
providing this Court additional persuasive authority to support its position. While this
Court has “long held that appellate court review is limited to the evidence, theories, and

arguments that were presented below,” State v. Garcia-Rodriguez, 162 Idaho 271, 275

(2017), “a party may polish up its support for an argument by citing statutes originally

overlooked, so long as the party’s legal position does not change,” State v. Weigle, 165

Idaho 482, 486 (2019). The same principle applies to other persuasive authority.

Pizzuto next embarks upon the notion that the amendment was designed to merely
“dilute the Commission’s power.” (Brief, p.29.) However, as repeatedly discussed, such
an interpretation not only ignores the plain language of the amendment, but the historical
attributes of Article IV, Section 7 and the information available to ascertain both the
Legislature’s and voters’ intent when the amendment was passed in 1986. And Pizzuto’s
rebuttal to the state’s assertion that the Legislature already enjoyed the power to regulate
the process by which the Commission exercises its powers (Brief, pp.29-30) is based upon
a very narrow interpretation of the power the Legislature possessed prior to enactment of
the amendment, which allowed it to “prescribe the sessions of said board and the manner
in which application shall be made, and regulate[ ] proceedings thereon.” Contrary to
Pizzuto’s contention, this is much more than just “superficial matters,” but includes

virtually everything associated with the proceedings involving commutations and pardons.
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Moreover, merely because the concerns of the voters, the Legislature, and the courts
could have been “ameliorated ... by supplying the Commissioners with more guidance on
how to operate” (Brief, p.31) means nothing. Rather, it bolsters the state’s argument
because the Legislature not only failed to enact statutes prior to the 1986 amendment to
provide the Commission more guidance, but, as explained next, rejected that very proposal,
and elected to remove the Commission from involvement with commutations and pardons,
except “as provided by statute.”

Pizzuto next takes up the work that was done by the Interim Criminal Sentencing
Committee (“Committee”) and respective sub-committees (Brief, pp.32-39), contending
the state is not permitted to address his arguments because the state did not address the
minutes from the Committee’s hearings but merely referred to a “newspaper article which
in turn discusses the committee” (Brief, pp.32-34). Pizzuto is again wrong because there
is nothing barring the state from addressing the Committee’s hearings through a newspaper
article and then discussing them in fuller detail in its reply brief. This is nothing more than
polishing an argument that has already been made. See Weigle, 165 Idaho at 486.
Moreover, the state is permitted to address arguments that are made in Pizzuto’s response
brief. See State v. Haws, 167 ldaho 471, 476 (2020) (permitting the appellant to address a
waiver argument raised for the first time in the state’s answering brief).

Pizzuto correctly notes that legislative “committees do not exercise legislative
authority under Idaho law.” (Brief, p.33.) That does not mean this Court cannot examine
what was done by a legislative committee to ascertain information that was provided to the

Legislature and informs the Legislature’s intent. What is most significant involving the
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meetings of the Committee is the dissatisfaction expressed with the Commission’s granting
of parole, commutations, and pardons.

At the May 17, 1985 Committee meeting, Carl Bianchi, Administrative Director of
the Courts, discussed the exceptionally broad power that had been granted the Commission
and that it could not “be limited by the legislature” because *“commutation power is
constitutional.”  (Appendix A, p.2) (emphasis added).* Al Murphy, Director of
Corrections, was also queried about the Commission’s power to grant commutations and
pardons, with Senator Darrington asking, “what effect the power of commutation has on
the judges in their sentences,” and noting that the legislature and judges “have tried to
impose harsh sentences,” but “they are both playing games with the Parole Commission
who are commuting the sentences and letting those same people out of prison.” (ld., p.3.)
Bianchi responded that Senator Darrington “may be right, it has become a game,” but the
Commission “feels they are doing their responsibility under the Constitution and are
following the guidelines of the legislature.” (Id.) It was agreed the Committee needed to
address commutation and pardons. (Id., p.12.)

At the June 20, 1985 meeting, Judge Haman agreed there should be “some form of
commutation available but he feels the commutation powers that are now there are being
abused. He agree[d] with Judge Kramer that the commutation power needs to be tightened

up.” (Appendix B, p.3) (emphasis added). Olivia Craven, Executive Secretary of the

4 In the interest of providing as much information as possible, the state has attempted to
locate all the minutes of the meetings held by the Committee and respective sub-
committees and append them to this reply brief, and not just a few as provided by Pizzuto.
It is unclear whether that task was successful. Additionally, while large portions of the
minutes are not particularly relevant on the issue of commutations and pardons, they
demonstrate an overall dissatisfaction with the system that was in place.
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Commission, discussed the “powers [that] are given to the Parole Commission by the state
Constitution” and “the process involved in an application and subsequent hearing for a
pardon.” (Id., p.6) (emphasis added). Representative Sorensen expressed his opinion that
“the weak link in the system is the Parole Commission” (id.), which was reaffirmed at the
June 20, 1985 Work Session on Pardons and Parole (id., p.9). Importantly, Representatives
Sorenson, Keeton, and Senator Darrington all believed “the commutation power should be
removed from the Pardons and Parole Commission.” (Id.) (emphasis added). And when
Tony Scoro, Parole Commissioner, stated “he felt the Pardons and Parole Commission has
entirely too much power,” Craven stated the Commission “would not be unhappy if they
lost commutation powers,” and that in “those states that puts commutation powers in the
executive branch, the parole commission investigates and makes recommendations to the
governor before he makes the final decision.” (lId.) (emphasis added). Such strong
statements from legislators, a Commission member, and the Commission’s Executive
Secretary establish the problems that existed at the time, and early consideration of the very
resolution that ultimately occurred, both as a result of the 1986 amendment that divested
the Commission of any power, and subsequently by I.C. § 20-1016.

July 25, 1985 minutes reflect the “[w]orking group members felt that the power of
commutations should be held by the governor of the state and not the Commission for
Pardons and Parole.” (Appendix F, p.1) (emphasis added). RS 11697 was discussed, but
there was concern it expanded the power of the Commission. (ld., pp.1-2.) There was
significant discussion regarding RS 11689, which stated, “a commutation granted by the

Board of Pardons shall not be effective until approved by the governor in a manner to be
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provided by law” (id., p.2); a motion to recommend RS 11689 to the full committee was
approved (id., p.3).

On October 22, 1985, an amended RS — 11689C — was presented to the Committee,
which stated, in relevant part, “no commutation or pardon, reduction, alteration, discharge,
or any other mitigation of the sentence granted by the board shall be effective until
approved by the governor in a manner to be provided by law.” (Appendix I, p.2.) When
there were questions regarding the phrase, “in a manner to be provided by law,” Bianchi
explained, “this language is commonly used in constitutional provisions so that
constitutional language is not cluttered with wordiness. It this language were not in the
constitutional provision, the powers of the governor would be unanswerable to the
legislature.” (Id.) Because of concerns involving the language, further action on RS
11689C was deferred pending additional research. (Id.).

RS 11689C was again addressed on November 20, 1985, as was RS 11882.
(Appendix J, p.2; Appendix J, Exhibits C and D.) Bianchi explained there was a third
alternative that included eliminating having the Commission as a “constitutional body,”
which “would give the legislature more flexibility in adding powers or limiting powers of
the [Commission], determining who approves commutations etc.” (Appendix J, p.2)
(emphasis added). The Committee agreed that staff should “prepare legislation to eliminate
the section of the constitution that establishes the [Commission] as a constitutional board
and replace it with something established by law without saying it will be in the hands of
the governor.” (Id.) The resulting “legislation” was S.J.R. 107, which, as explained by the
Committee:

[R]epresents another major change in the criminal system designed to
further truth in sentencing. This is a joint resolution which removes from
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the Commission of Pardons and Parole its constitutional powers of

commutation and pardon. This must [be] followed with enabling

legislation that would restrict the powers of the Commission of Pardons

and Parole statutorily. That is, restrict the sentence reduction powers of the

commission to those powers specifically granted by statute. This would

place all functions of the commission directly under the control and

supervision of the Legislature.

(Brief, Exhibit 5, p.5) (emphasis added). Pizzuto concedes that the Committee’s final
report is contrary to his position. (Brief, p.35.)

Nevertheless, Pizzuto contends that the Committee’s consideration of other
proposals that directly involved the Governor in the commutation process “is yet another
illustration of how easily the change could have been presented to the people of Idaho for
their vote, and how undeniable it is that they were given no such option.” (Brief, p.34.)
Pizzuto’s contention ignores the deliberations the Committee had regarding the respective
proposals and its ultimate decision that it wanted the Commission removed as a
constitutional body with respect to commutations, “give the legislature more flexibility in
adding powers or limiting powers of the [Commission], determining who approves
commutations,” and that the new language should not say it would “be in the hands of the
governor,” but “something established by law.” (Appendix J, p.2) (emphasis added).
S.J.R. 107 did what the Committee proposed. It was not until passage of I.C. § 20-1016
that the commutation powers of the Commission and Governor were actually delineated.

Pizzuto contends the statements in the minutes and reports are “far too unclear”
“for the Court to rely on them in deciphering the 1986 amendment” because “S.J.R. 107

did not ‘eliminate’ the Commission as a ‘constitutional body’” or “replace it with
something established by law.” (Brief, p.36.) Admittedly, the 1986 amendment did not

“eliminate” the Commission as a “constitutional body.” But what remained was relevant
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only to the Commission’s “power to remit fines and forfeitures.” And contrary to Pizzuto’s
contention, the Commission was “replaced with something established by law” with
respect to commutations and pardons — 1.C. § 20-1016. Obviously, the issue with the
Commission was not its power to “remit fines and forfeitures,” but its power “to grant
commutations and pardons,” which both the Legislature and voters could ascertain from
the plain reading of the amendment and the information that was provided regarding the
amendment. Likewise, Pizzuto’s contention that there was not “a whisper to the voters
about” I.C. § 20-1016 (Brief, p.37) is unavailing because the amendment clearly required
that the Commission’s power and authority to grant commutations and pardons was
premised on the preceding clause — “only as provided by statute.” It was only passage of
I.C. § 20-1016 that granted any entity the authority and power to even consider
commutations or parole. The voters clearly knew that “only as provided by statute,”
required either existing legislation or passage of new legislation.

Finally, the state is doing much more than “cherry-picking.” (Brief, p.38.) Rather,
when everything associated with S.J.R. 107 is considered, whether it be the underlying
problems in 1986 the Legislature was trying to resolve, the statements of legislators, the
statements of other individuals, including the Attorney General, the statements to the
voters, or the plain language of the amendment itself, there can be only one reasonable
conclusion: the legislature and the voters intended to divest the Commission of any power
and authority to grant commutations or pardons, except as provided by statute. When the
proffered interpretations are “consider[ed] in the context in which the language is used,”
coupled with the “evils to be remedied and the objects in view,” there is only one

reasonable interpretation of the 1986 amendment — that the Legislature divested the
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Commission of any power associated with commutations and pardons and conveyed that
power to the Legislature, which, “as provided by statute,” gave the Commission limited
power to deny commutations and pardons, but gave the Governor veto power over the
Commission’s recommendation to grant a commutation in fixed life and death penalty

cases. See Callies, 147 Idaho at 847.

C. The Rule Of Lenity

For the first time on appeal, Pizzuto invokes the rule of lenity. (Brief, pp.40-41.)
“The rule of lenity states that criminal statutes must be strictly construed in favor of

defendants.” State v. Anderson, 145 Idaho 99, 103 (2008). However, if a statute is

unambiguous, “the rule of lenity does not apply.” State v. Anderson, 154 Idaho 54, 56

(2013). Moreover, “where a review of the legislative history makes the meaning of the

statute clear, the rule of lenity will not be applied.” State v. Bradshaw, 155 ldaho 437, 440

(Ct. App. 2013). “The rule of lenity does not require courts to disregard legislative history,
public policy, or the context of the statutory language when determining the intent of the
legislature.” 1d. Rather, “[t]here must be a grievous ambiguity or uncertainty in the statute
that is not resolved by looking at the text, context, history or policy of the statute, thereby
allowing for multiple reasonable constructions.” Id. (emphasis added).

Pizzuto’s argument fails on several fronts. First, he did not raise this argument
before the district court. This Court has “long held that appellate court review is limited to

the evidence, theories, and arguments that were presented below.” Garcia-Rodriguez, 162

Idaho at 275. While “a party may polish up its support for an argument by citing statutes
originally overlooked, so long as the party’s legal position does not change,” Weigle, 165

Idaho at 486, Pizzuto’s argument is much more than “polish.” His new argument is no
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different than the state trying to carry its burden of establishing a search fell within an
exception to the warrant requirement that was not raised before the district court. See State
v. Hoskins, 165 Idaho 217, 235 (2019) (rejecting the state’s argument on appeal that a
search fell within the plain view doctrine when the search was justified before the district

court by the consent doctrine); State v. Gonzalez, 165 Idaho 95, 97-99 (2019) (discussing

several cases where this Court declined to address argument for the first time on appeal).
Second, Idaho has never applied the rule of lenity to a non-criminal constitutional
provision. Indeed, Pizzuto has resorted to cases from outside Idaho to contend “the rule
has also been taken into account when statutes are not necessarily in the classic categories
but still have criminal applications.” (Brief, p.40.) However, in Bradshaw, 155 Idaho at
441, the defendant sought an interpretation of the rule of lenity much different than what
was used in Idaho. The Court of Appeals rejected the argument, explaining that Bradshaw
failed to identify any Idaho case adopting his interpretation. Id. Moreover, Pizzuto has
failed to cite any jurisdiction that has applied the rule of lenity to a constitutional provision
involving the power of parole commissions or any other entity to grant commutations and

parole. That failure is fatal to his argument. See State v. Abdullah, 158 Idaho 386, 414

n.12 (2015) (“As we have consistently held numerous times, issues raised on appeal
without argument or authority are deemed waived by this Court...”).

Third, Pizzuto implies that the rule of lenity should be interpreted differently
because “death is different.” (Brief, p.41.) Of course, he fails to cite any authority for such
a bold proposition associated with a constitutional amendment that not only applies to the
death penalty, but to fixed life sentences, which would mean a different “rule of lenity” for

death penalty cases versus fixed life cases, which is absurd on its face. Irrespective, as
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detailed in the state’s opening brief and throughout this reply brief, Pizzuto has failed to

establish “grievous ambiguity or uncertainty” associated with the 1986 amendment.

D. Public Policy

Contrary to Pizzuto’s argument (Brief, pp.41-44), public policy does not favor his
position, and he failed to present any evidence supporting the vast majority of his argument.
Pizzuto’s argument is based upon the notion that the Commissioners have “extensive
expertise in dealing with the many complex factors that influence decisions about reducing
criminal sentences.” (Brief, p.42.) However, Pizzuto provided no evidence regarding the
Commissioners’ background, let alone “extensive expertise” in any of the areas discussed
by Pizzuto. Neither is there any evidence in the record detailing how long each
Commissioner has been on the Commission. And there certainly is no evidence
establishing “extensive expertise” in the area of death sentenced murderers who are seeking
a commutation or pardon, especially since ldaho has not executed a death sentenced
murderer for over two decades. Indeed, I1.C. § 20-1002, relied upon by Pizzuto, indicates
some of the worst fears of the Committee that were discussed above because members of
the Commission “serve at the pleasure of the Governor and not more than four (4) members
shall be from any one (1) political party,” which indicates the political nature of the
Commission and one of the reasons the Legislature divested the Commission of the power
to commute and pardon death sentenced murderers and those inmates sentenced to fixed
life. If the Legislature was truly interested in Commissioners with “extensive expertise,”
it would enact legislation stating such or have judges involved in commutations and
pardons who obviously have “extensive expertise” in the areas discussed by Pizzuto, but

was rejected by the Committee. (Appendix F, p.3.)
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Pizzuto implicitly contends that, because the Commission had the opportunity to
consider all the evidence presented during the commutation hearing and, “taking a
voluminous amount of information under advisement,” the Commission was in a better
position to make the decision regarding Pizzuto’s commutation because “the Governor
denied commutation on the same day that he received the Commission’s letter” and he
failed to “even acknowledge the abundant evidence favoring commutation.” (Brief, pp.43-
44.) Once again, Pizzuto misstates the record. The letter signed by Governor Little
expressly stated he was rejecting the Commission’s decisions “[a]fter a thorough review
of the voluminous records submitted during the November 30 public hearing.” (#49489,
R., p.566) (emphasis added). Governor Little also detailed a few of the facts associated
with Pizzuto’s trail of terror that began with his conviction for a brutal rape in Michigan in
1975, two murders in Washington within a year of his release from prison for the rape
conviction, and ending with the Herndons” murders in 1985. (Id.) The Governor, who
sees the same commutations and pardons that are recommended by the Commission, had
the ability to show “mercy due to [ ] Pizzuto’s current medical condition and evidence of
his decreased intellectual functioning.” (Brief, p.43.) Governor Little simply chose, based
upon his own “extensive expertise” from reviewing those prior recommendations from the
Commission, to reject the recommendation, which was permitted because the Commission

had no power to grant commutations or pardons, except “as provided by statute.”

E. Precedent Supports The State’s Position

In the final section of his brief, Pizzuto attempts to minimize the importance of four
cases cited in the state’s opening brief. (Brief, pp.44-49.) First, Pizzuto contends this Court

should ignore State v. Winkler, 167 Idaho 527 (2020), because it would “authorize an
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execution based on dicta from a DUI case in an opinion that did not engage with the many
compelling arguments that [he] has presented.” (Brief, pp.44-45.) Pizzuto is wrong when
he states the Court’s discussion of Article 1V, Section 7 was merely dicta. This Court
clearly addressed the 1986 amendment and reasoned, “where the offense is one for which
the maximum punishment allowed by law is death or life imprisonment, the Commission’s
pardon power is limited to that of providing a recommendation that must be approved by
the Governor.” 1d. at 530 n.1. It was that language that allowed the Court to conclude the

Commission has ““full and final authority’ to grant a pardon for driving under the influence
because the offense does not fall within the exceptions to either statute.” Id. Of course,
the relevant statute was I.C. § 20-240A, which was redesignated as 1.C.8 20-1016, the very

statute in question in this case. The only difference is that Winkler dealt with a pardon,

which is the same as a commutation for purposes of Article 1V, Section 7 and I.C. § 20-

1016. That difference, coupled with the fact that the charge in Winkler involved a DUI,

does not make this Court’s analysis mere dicta. However, even if Pizzuto is correct, the
Court’s reasoning is exceptionally persuasive authority that supports the state’s position.

State v. Hall, 163 Idaho 744, 805 (2018), and Caldwell v. Mississippi, 472 U.S.

320, 328-29 (1985), work hand-in-hand, and support the state’s position that even the
Commission believed its power associated with a commutation was merely to recommend
such to the Governor. Pizzuto attempts to minimize the state’s assertion that this Court
would not have affirmed a jury instruction in Hall if it violated the 1986 amendment by
expressly stating only the Governor may commute a death sentence if it is recommended

by the Commission. However, his argument defies common sense; certainly, this Court
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would not have affirmed an instruction that, according to Pizzuto, would have been so
blatantly unconstitutional under the 1986 amendment.

Pizzuto’s argument regarding Standlee v. State, 96 Idaho 849 (1975), is also

misplaced because it involved the Commission’s authority associated with parole
decisions, which was not changed as a result of the 1986 amendment that dealt with
commutations and pardons. ldaho Code § 20-1016 does not “take the power away from
the Commission” (Brief, p.49); that was done by the 1986 amendment. Rather, I.C. § 20-
1016 gives power to the Commission to grant commutations in cases not involving fixed
life sentences or the death penalty. and to deny commutations and make recommendations

to the Governor to grant commutations in cases involving fixed life and the death penalty.

F. Summary

Pizzuto’s case provides the classic example of why the Commission was divested
of its power to grant commutations and pardons. As recognized by Governor Little in his
letter rejecting the Commission’s recommendation and by this Court in its first opinion in
Pizzuto’s long traverse through the legal system, Pizzuto’s murders of Berta and Del were
exceptionally brutal. They were two strangers unknown to Pizzuto. He told Berta and Del
that he was “a highwayman,” stuck the gun up to Del’s face, and then said, “does this look

like a cannon from where you are standing.” State v. Pizzuto, 119 Idaho 742, 749 (1991).

When they did not believe Pizzuto was going to rob them, Pizzuto forced Del to “drop his
pants and crawl to the cabin.” Id. When Pizzuto used a hammer to bludgeon their skulls,
it sounded like “‘bashing hollow sounds’ like that of ‘thumping a watermelon.”” 1d.
However, Del did not die easily because when Pizzuto’s co-defendant, James Rice, went

to the cabin he heard a “deep snort and some shuffling” sounds, went inside the cabin and
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saw Del lying on the floor with his “feet [ ] shaking in rapid succession.” Rice shot Del
“in the head because he “didn’t want him to suffer.”” Id.

These facts involving the Herndons’ murders, coupled with Pizzuto’s criminal
history that involves raping a woman in Michigan and, within one year of his release from
prison, murdering two individuals in Washington, hardly warrants the “mercy” shown by
the Commission’s recommendation. And the fact that Pizzuto now suffers from various
ailments hardly warrants mercy considering he has embarked on a tactical decision to
delay, in any fashion possible, his execution as demonstrated by his litigious history
described in the state’s opening brief. (AOB, pp.1-2.) Even now, he suggests that this
Court stay this appeal because he has another challenge to the Governor’s decision pending
in a state habeas case. (Brief, p.3 n.5.)

In 1985, the Legislature, the people, and the courts recognized that, just like this
case, the Commission was improperly granting (or recommending in this case)
commutations and pardons in egregious cases where it was not warranted. As a result of
the Commission’s decision, the Idaho Constitution was amended to remove that power
from the Commission and give it to the Legislature, which was permitted, “as provided by
statute,” to determine the entity that would have the power to deny and grant commutations
and pardons. In short, the problem was recognized and resolved by adding the clause,
“only as provided by statute,” which gave the Legislature all decision-making authority
associated with commutations and pardons, and resulted in the enactment of I.C. § 20-

1016.
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CONCLUSION

The state respectfully requests that this Court reverse the decisions of the district
court and order the district court to immediately issue a new death warrant scheduling
Pizzuto’s execution as provided by law.®

DATED this 11" day of May, 2022.

/s/ L. LaMont Anderson

L. LaMONT ANDERSON
Deputy Attorney General
Chief, Capital Litigation Unit

5 Pizzuto takes exception to the state’s request in its Opening Brief to “order the district
court to immediately issue a new death warrant scheduling [his] execution as provided by
law. (Brief, p.6 n.6) (see AOB, p.23). Not only has this language been previously used by
the Court in the Remittitur in death penalty appeals, but the state is merely asking the Court
to order the district court to comply with the law once this appeal is resolved. And because
there are no stays of execution in place, I.C. 8 19-2715(3) mandates that the district court
“set a new execution date not more than thirty (30) days thereafter.”
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serviced a true and correct copy of the foregoing document by the method indicated below,
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30


mailto:Jonah_Horwitz@fd.org















































































































































































































































































































































































































































































































































































































































































