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STATEMENT OF THE ISSUES

Dipes defendant’s sufficiency of the evidence claim fail, where ample
evidence demonsirates that the victim was overceme by force or fear?

Bid the prosecutor err in closing argument, where all of her statements
were consisient with the law and evidence?

Are the rape and aggravated crimimal  sodemy  statuies
unconstitutionally vague simply because they do not require proof that
a defondant knew that the victim did not consent or was overcome by
force or fear?

Was defendant denied the right to 3 unanimous verdict, where multiple
acis instructions were issued and the victinm’s testimony established the
elements of the crimes and identified defendant as the perpetrator?
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STATEMENT OF THE FACTS

TV relocated from Vietnam to Wichita shortly before her 13 birthday in 2013, and
moved in with her mother, XV, and XV's new hushand, Drung Ninh, (R I¥X, 56-60.) TV
shared a bedroom with her younger sister, KV, and twe other younger siblings also lived
in the family home. (R IX, 57, 59, 63-64.}

Shortly after her 13 birthday, TV began spending more time with Ninh, (R 1K,
71-72.) TV became uncomforiable, however, when Ninh began hugging her and “grabbing
parts of Ther] body.” (R, IX, 72} Having never previeusly had a father figore in her life,
TV liked the attention, but did not like the physical contact. (R 1X, 72-73.) Inthe summer
before her eighth grade year, as TV was sitting on Nioh's lap while Ninh was using his
computer in the living room, Minh touched TV’s breast over her clothing. (R IX, 72.74,
82-83.) Later that summer, Ninh progressed o touching TV's breast under her shirt and
bra. (R.IX, 83-853)

Arcund the start of the school vear, TV heard her mother and MNinh argue. (R. IX,
8%.) TV did not want her mother and Winh to divorce, as she wanted a father figure in the
house for herself and her siblings. (R, IX, 88-89.) During the course of eighth grade, Ninh
touched TV’s breast on approsimately 15 to 20 oceasions while the two were alone in the
tiving room. {R. [X, 90-92.} Ninh would stop touching TV if anyone else came into the
room. (R.IX, 92.) On occcasion, TV would grab Ninh's hand and pull it away from her
breast and tell him to stop. (R 1X, 92-94.3 While TV was still in eighth grade, Ninh also
began touching her vagina on the ouiside of her clothing. (R.1X, 34-35) TV occasionally
pulled Ninh’s hand away and told him “please don’t do that” (R. 1X, 953 Eventually,
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Minh started touching TV’s vagina under her pants and underwear; these incidenis
continued to take place in the Hving room while Ninh was af the computer. (R.1X, 97-98.}
Ninh told TV not to tell anyone about the touchings, but TV confided in her sister, knowing
that KV would not tell anvone else. (R, X, 102} TV sensed that Ninh was monitoring
her interactions with others, and feared that he would find out if she disclosed to anyone
other than her sister. (R, IX, 103063

In TV’s freshunan vear of high school, the sexual contact moved from the living
room to TV s bedroom, while the rest of the family was asleep. (R IX, 106-09.) Nmh
would enter the bedroom after midnight and touch TV s breast and insert his finger in
between her labia. (R IX, 108-10.) Niph used his finger to massage TV s vaginal area.
(R.IX, 111 TV did not consent to the touching and did not want if to continue. (R IX,
113} TV frequently considered telling her mother about the incidents, but declined to do
s out of fear that the family would break apart. (RIX, 114155

The same kind of sexual incidents continued during TV’s sophomore year, with
Ninh touching TV s breast and inserting his finger in her vagina. (R, IX, 115-19) The
incidents continued to happen even though TV had started wearing a bra to bed in hopes
of dissnading Ninh. (K. IX, 118-19) In January of TV’s sophomore year, Ninh began
putting his mouth on TV s breast. (R IX, 120-22.}

Ninh continued the same kind of sexual touchings during the early part of TV's
junior vear. (R.1X, 125, 1293 He also licked TV’s vagina “once or twice” (R IX, 125~
30.) Ninh would spread TV s legs apart in order Io gain access to her vaging. (R.1X, 127.)
The sexual contact stopped early in TV's junior year, however, when she met Seth Watking,
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whe ultimately became her boyfriend. (R. IX, 129-32.) TV still bad not disclosed the
sexual incidents to her mother, as she remained afraid of what would happen to her farly.
(R.EX, 1373

Early in her senior vear, TV confided in Watkins about the sexual abuse. (R, IX|
135-36.) At Watking's urging, she then wrote a note informing her mother that Ninh had
heen touching her, (R IX, 137, RUX, 103-04, 140} In a follow-up conversation, TV told
her mother than she did not want the touchings reported to police. (R, X, 106.)

TV and Watkins did not get to see each other much outside of school, and Ninh and
XY had strict rules on how much Hme TV could spend using the inlernet. (R IX, 221 K.
¥, 149y The couple would try to video chat at night, though homework, Watkins's work
schedule, and TV s inlernet restrictions and household chores ofien made that difficult. (R,
IX,227-28)

in early September of TV s senior year, one final sexual encounter with Minh
occurred. (K. [X, 141-42.3 Unlike doring all of the previous incidents, on this cccasion,
Ninh penetrated TV's vagina with his penis. (R I¥X, 149-36) TV and Watkins had
arranged for Watkins to wiiness the sexual encounter via video chat, and W atkine did, in
fact, see much of the incident. (R IX, 292-94; R X, 153-62, 160, 166-68.) Despite having
arranged for Watkins fo watch the encounter, TV had not expected Ninh fo put his penis i
her vagina. {(R.I¥X, 293-94}

Watkins told XV about the incident the following day. (R X, 108-09.) XV, inwum,
called the police. {R. 3 112} In an interview with Detective Chris Zandler, TV detailed
the types of sexual contact that had ccourred, using her grade level and age as guides. (R
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3,237 RNV, Exhibit 233 Of note, TV told Zandler that defendant began using his mouth
on her vagina during her sophomere year. (R, X, 238.)

TV underwent a sexual assanlt examination that revealed injuries to her genitalia
consistent with blunt force penetrating trauma. (R X, 11, 33-38, 443 DNA evidence
subsequently linked defendant to saliva found on TV s breast. (R XIX, 45-47}

Ninh was ultimately charged with seven sex offenses. (R, I, 238-61.3 For the
convenience of the reader, the charges are detailed as follows: count one, aggravated
indecent liberties based on touching TV s breasts and vagina during eighth grade; counts
two and three, rape based on digital penciration during freshiman year; count four, rape
based on digital penetration during sophomore year; count five, aggravated criminal
sodomy based on oral sex during sophomore year; coupt six, aggravated criminal sodomy
based on oral sex during junior vear; and count seven, rape based on the September 2017
incident that Waiking waiched during the video chat. (R 1, 258-60; R, XIX, 102-03.3

Al trial, the defense did not deny the September 2017 sexual encounter, but argued
that it was consensual and that defendant had been set up by TV and Watkins because they
were upsel about the rules that defendant placed on TV in the home. (R, XIX, 120-22.%
The defense denied that the other encounters occurred, noting that there were no wilnesses
and arguing that TV s accounts were not credible. (R, XX, 131-35)

in closing argument, the prosecutor provided guidance to the jurors regarding the
timeframes for the various counts, and reminded the jurors that they needed to unanimously

agree on the same underlying act in order to conviet of connts one through six. (R XIX,



102-03, 108, 116-19.y The district court issued multiple acts instruction for counts one
through six. (R. 1, 266-71.)

The jury convicted defendant of counts one through six, but acquitted him of count
seven. {R. XIX, 159-60.) Defendant filed a timely notice of appeal after sentencing. (R,
1,333

Additional facis are presented as needed in the Arguments and Authorities section

of this brief

ARGUMENTS AND AUTHORITIES

L Defendant’s sufficiency of the evidence claim fails, where ample
evidence demonstrates that the vietim was overcome by foree or fear.

When the sufficiency of evidence is challenged in a eriminal case, this court reviews
the claim by looking at all the evidence in a light most favorable to the prosecution and
determining whether a rational factfinder could have found the defendant guilty beyond &
reascnable doubt. See Siate v. Fryve, 294 Kan. 364, 374-75, 277 P.3d 1081 (2012) It
disregards evidence that conflicts with the verdict and makes no credibility determinations.
Thus, it will not weigh the evidence or sifi the record for facts or inferences contrary fo the
verdict, See State v. Hayden, 281 Kan. 112, 132, 130 P.3d 24 (2006}, A conviction may
be supported, in whole or in part, by circumstantial evidence. Stafe v. Lopez, 36 Kan. App.
2d 723, 725, 143 P34 695 (2006). It is only in rare cases where the testimony 15 so
incredible that no reasonable factfinder counld find guilt bevond a reasonable doubt that a

guilty verdict will be reversed. See State v. Marlock, 233 Kan. 1, 5-6, 660 P 2d 945 (1943},



Yerdicts may be supported by circumstantial evidence, if such evidence provides a
basis for a reasonable inference by the factfinder reparding the fact in issue. Circumstantial
evidence nesd not exclude every other reasonable conclusion in order to be sufficient. Stafe
v, Lopadon, 304 Kan. 3, 25, 371 P.3d 836 (2016}

Defendant argues that his convictions for counts two through six must be reversed
because the State failed to prove that that the victim was overcome by force or fear.
{Appeliant’s Brief, 11-23.} The record shows otherwise.

Bach of the rape and aggravaied criminal sodomy charges required proof that the
victim did not consent to the sexual coniact and that she was overcome by force or fear.
(R. 1, 259-60, 267-71.) In State v. Borthwick, 255 Kan. 899, 880 P.2d 1261 (1994}, owr
Supreme Court explained what type of evidence is sufficient to establish fear in a rape case.
The court rejected the notion that the fear contemplated in the statute had fo result from
being threatened with a deadly weapon or threatened with “force that would prevent
resistance by a reasonable person.” 255 Kan. at 913, The Supreme Court refused to define
in absoloie terms the degree of fear required to sustain a conviction, explaining that “fear
is inherently subjective” because “Pwihat renders one person immobilized by fear may not
frighten another at all.” 255 Kan. at 913, The Borthwick court declared:

“Under Kansas law, when a viciim testifies that she was overcome by fear,

and her testimony is not “so incredible as to defy bebef)” {citation omitted]

there is sufficient evidence to present the ultimate determination to the

factfinder. The reasonableness of a particular victim’s fear may affect the

jury’s assessment of the victim’s credibility in arriving at its verdict.” 253
Kan. at 913-14,



The Berthwick court also discussed the “force” clement, clarifying that “vielent
assaults and Bfe-threatening actions are not necessary to sustain a “foree or fear” rape
conviction.” 255 Kan, at 914,

“The force reguired to sustain a rape conviction in Kansas does not require

that a rape victim resist her assailant to the point of becoming the victim of

other crimes such as baifery or aggravated assault. Kansas law doss not

require that a rape victim be physically overcome by force in the form of a

beating or physical restraint in addition to forced sexual intercourse. Kansas

law requires a showing that the victim did not consent to the sexual

intercourse and that she was overcome by foree or fear {o facilitate the sexual

intercourse.” 255 Kan, 899, SyL & 7.

In State v. Brooks, 298 Ean. 672, 317 P.3d 34 (2014), Brooks was convicted of
raping his ex-wife, JP. The evidence established that Brooks telephoned JP and told ber
that he had copies of e-mails that indicated that she was having an affalr with 2 marnied
coworker. 298 Kan. at 689, Brooks read portions of these e-matls over the phone to 1P,
which gave IP a “very sick feeling.” He concluded the conversation by telling IP that he
would come to her house that evening 1o have sex with her, JP testified at trial that Brooks
acted angry over the phone and demanded to have sex, telling her, “It’s going to have 1o
happen tonight,” and that she “owed” it to him,

That evening, Brooks arrived at JP’s house with a folder containing copies of the
emails. 298 Kan. at 689. He told JP that he would give copies to her employer and to her
coworker’s wife if she did not do as he said. IP testified:

“1 tried to reason with him, 1 tried to get him to leave. 1 didw’t, you kanow, |

didn’t want him there, and he got agitated, and his threats just remained the

same, that he would take those e-mails, and he said he had copies of them at

his apartment, and, you know, there is nothing that I could do to keep him
from carrving cut his threats .. iF ] dide’t have sex with him...”



= Rrooks insisted that JP take off her underwear. 298 Kan. at 690 JP testified that
she “didn’t at his first request, but he started getting agitated, then 1 did.” Brooks took off
his pants and put on a condom. IP sat down in a chair in the living room. Brooks came up
to P, held onto her legs, and had intercourse with her. JP had hey hands over her face and
her eves closed so she would not have to look at Brooks.

Our Supreme Court concluded that such evidence was sufficient to show that JP was
overcome by force or fear. Brooks, 298 Kan. at 690, The cowrt specifically stated that a
“rational factfinder could infer from the facts presented at trial that JP clearly feared Brooks
would publicize the e-mails if she did not subimit to having sex with him. And because of
this fear, she ultimately submitted to having nonconsensual sex with Brooks.”

Here, TV testificd that when the sexual touching began during her eighth grade year,
there were times when she pulled defendant’s hand off her breast and told him io stop,
though she acknowledged that there were other days when she did not attempt to pull
defendant’s hand away. (R, IX, 92-84.) TV likewise tried to move defendant’s hand away
when defendant began touching her vagina over her clothing in eighth grade. (R IX, 94~
96.) Defendant told TV not to tell anyone about what was happening, which made TV
guestion whether “what’s happening between [her] and Ther] dad was normal.” (R IX,
101-02.) TV explained that defendant monitored her conversations to see who she was
salling with and whether she told anyone about the sexual activity, and testified that, as a
result, she feared that defendant would find ot if she disclosed o anpyone. (R, IX, 105-
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TV s freshiman vear was when defendant began digitally penetrating her vagina, TV
did not consent to the touching. (R IX, 113} She frequently considered telling her mother,
bt decided not to because she feared that the family would break up; TV explained that
she wanted her siblings to grow up with a father, (R IX, 113} By her sophomore year,
TV began wearing a bra to bed because she did not want defendant to touch her and thought
that wearing a bra would dissuade defendant. (R, EX, 118-19) When defendant began
performing oral sex on TV, he would pull down TV’s pants and spread her legs apart. {R.
IX, 125-27)

When asked sbout the letier that she wrote her mother during her senior year, TV
testified that she wrote that she “should have said this to you a long time ago but [ was
scared. I was afraid that this would do something to our family.” (K. IX, 137} Later in
her testimony, TV provided additional context for why she had not disclosed sooner or
demanded that defendant stop. She noted that if she fhiled to follow rules in the home, her
phone would be taken away and her internet access would be restricted, (R IX, 185-86.}
TV feared that if she did not “do these things,” ie., submit to the sexual touching, she
would lose her phone and internet access, as well as the ability 1o go out with friends and
participate in extracurricular activities. (R, IX, 191} She also noted that because her
atiemnpts to push defendant’s hands away had not stopped defendant’s sexual abuse, she
eventually “just {gave} up and let it happen.” (R.1X, 192} In addition, TV did not fight
back ot say anything because she feared thet something might happen to her or her siblings.
(R.IX, 192y She was also concerned that if she pushed back more forcefully, defendant
would “iry to do other things, like force me to do certain things or . . . forcefully just do the
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- things that he does to me.” (. IX, 193-94.) Critically, she said that she was concerned
that she would be injured if defendant used more force. (R.IX, 194.) Finally, TV testified
that while she did not feel Hke she was forced to submit to defendant’s actions on
September 7, 2017, she did feel forced “[a] Iot of the time,” explaining that she often opted
i “Iet him have his way now {because] it’s going to happen eventually.” (8. X, 308}

In sum, TY's testimony shows that she feared not only for her physical safety, but
for the long-tenm stability of her family. She also feared that defendant, who enforced
many of the house rules, would take away her phone and internet access, and limit her
ability 1o socialize with fiiends. Thus, rather than physically resisting, which had sot
stopped the sexual contact in the past, TV submitted to nowanted, nonconsensual sexual
intercourse and sodomy with her stepfather. This evidence i3 even stronger than the
evidence that was deemed sufficient in Frooks, especially given the fact that the victim in
this case was a child and the perpetrator was her stepfather.

Defendant’s sufficiency of the evidence claim fails.

. The prosecuior did not err in closing avgument, where all of her
statements were consistent with the law and evidence.

“To determine whether prosecutorial error has cccurred, the appellate court
must decide whether the prosecutorial acts complained of fall outside the
wide latitade afforded prosecutors to conduct the Stale’s case and atiempt (o
obtain a conviction in a manner that docs not offend the defendant’s
constitutional right to a fair trial. If ervor 1s found, the appellate court must
next determine whether the error prejudiced the defendant’s due process
rights to a fair trial.

In evaluating the prejudice step of ocur two-step analysis for reversible
prosecutorial error, appeliate courts shall ook no further than, and shall
exclusively apply, the traditional constitutional harmiessness mquiry
demanded by Chapman v. California, 386 US. 18, 87 S, Cr. 824, 17 L. Ed.
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2d 705 (19673, Prosecutorial ervor is harmless if the State proves beyond 8

reasonable doubt that the error complained of will not or did not affect the

outcome of the trial in Hght of the entive record, ie., where there is no

reasonable possibility that the error contributed to the verdict” Sate v

Sherman, 305 Kan. 88, 8yl 9% 7-8, 378 P.3d 1060 (2016}

Defendant asserts that the prosecutor misstated the evidence and law, argued facts
aot in evidence, and inflamed and distracted the jory. {Appellant’s Brief, 23-28.) The
record does not support these claims,

In the initial portion of closing argument, the prosecutor siated:

“We've afready discussed the measure of foree he's putting wito place, He's

already playing on her foars of a broken family. He’s continuing o engage

in that. A rapist is only going to use as much force as they have to {0 be able

to accomplish their goal, to accomplish their ends. The rapist isn’t going {0

hit someone unless they have io. He didn’t bave to hit her. He didn’t have

to strike her. He was able to utilize his parental authority in this household

as the only force needed io  accomplish this goal of his

(R XKIX, 114

In rebuttal closing, the prosecutor noted that once the incidenis were reported o
police, an investigation began. She continued: “And when they get investigated, the
avidence that is found is the evidence that the defendant, the suspect, leaves behind. Itis
the evidence that the rapist leaves behind,” namely, saliva on the victim’s breast. (R, XIX,
143

Alse in rebuttal closing, the prosecutor stated the following while discussing the
final sexual encounter:

“ITV s} described that they’re engaging in their typical conversation where

the defendant is treating her like an adult, treating her like a confidant, the

type of confidant who has promises, who has secrets from everyone else in
the family.
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He’s treating her Hkeshe's special. She described how that type of touching

he would engage i all through her teenage years, it wasn't the type of

touching where — you know, some rapists are sadists. Some of them cause

pain. Some rapists use alechol so a victim doesn’t know or is incapacitated

and can’t respond back. His form of force was grooming.” (B, X1X, 144,

Diefendant claims that there are “many ervors” with these comments. {Appeliant’s
Brief, 26.) He first argues that what “some rapists” do is irrelevant, and that this reference
“served to distract the jury from the matter at hand and fan the flames of prejudice”
{Appeliant’s Brief, 26.} In a related argument, he asserts that the State discussed matiers
not admitted into ovidence when it talked about “what various rapists are like”
{Appeliant’s Brief, 26.} The record shows otherwise.

Dietective Zandler testified that the progression of the sexual contact, beginning with
over-the-clothing touching of the victim’s breast and ultimately ending with penetration of
the victim’s vagina, is considered “grooming behavior.” (R, XIX, 5-6.} Zandler said that
he had encountered similar escalation of sexualized touching many times in his career. (R
¥I¥, 6-7.) He noted that such grooming is one method used by offenders, and explained
that other offenders use alooho!l or physical foree in committing their erimes. (R, XX, 7-
8.} Thus, contrary to defendant’s assertion, there was express testimony concerning the
manner in which “various rapists” behave, And despiie defendant’s belief, the prosecutor’s
discussion of this evidence inn closing argument was not relevant. As noted in Issue I,
“Wansas law does not require that a rape victim be physically overcome by force in the
form of a beating or physical restraint in addition to forced sexual intercourse.” Borthwick,
255 Kan. 899, Syl 9 7. In this case, the victim did not suffer significant physical injuries

from the sexual encounters, and defendant did not physically overpower the victim. As
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such, it was appropriate and relevant for the prosecutor to argue that defendant oversame
the victim’s will in other ways, in the process reminding the jurors that the use of excessive
physical force or alcohol are not the only ways rape can be committed.

Defendant also complains that the State erred by repeatediy calling him a rapist,
relving solely on Srate v. Sceds, 271 Kan. 103, 114, 21 P.3d 516, cert. denied 334 US.
1047, 122 8. € 630, 151 L.E4.2d 550 (2001) {prosecutorial misconduct to call the acoused
a “killer™, for support. {Appellant’s Brief, 26.) However, in a later case, our Suprame
Court engaged in a lengthy discussion of its caselaw on such matters. In State v. Scott, 286
Kan. 54, 80-82, 183 P.3d 801 {2008), overruled on other grovnds by State v. Dunn, 304
Kan. 773, 807-11, 375 P.3d 332 (2016}, the court wrote:

“This court’s furisprudence regarding prosecutors referring 1o a defendant as
a ‘killer' or “murderer’ makes a distinction regarding the manner in which
the statement is used. In Srare v Cravatt, 267 Kan, 314, 333-34, 979 P24
§79 {1999}, we noted: “[ Wie have in the past allowed the prosecution to refer
to the defendant as a ‘murderer’ so long as nothing in the statement predicts
consequences of acquittal or intensifies any kind of ‘fear in the
neighborhood” sentiment.” In Cravadt, we found the prosecuter’s comment
to the jury that it should not “let a murderer go free because of these half-
baked theories the defense has presented to you™ was not improper. 267 Kan.
at 332, 979 P24 679; see also State v. Collier, 259 Kan. 346, 3553, 813 P.2d
597 (1996} (holding a prosecutor's statement that if the jury was mad at his
actions, it should be mad at him but shosld not “let a murderer go free because
of it was not improper}.

Howsver, we have found commenis characterizing the defendant as a
‘murderer’ or ‘killer to be improper in other contexts. In Stare v. MeCray,
267 Kan. 339, 347, 979 P.2d 134 (1999), we held the prosecutor’s remark
directing the jury to ‘{lock at fthe defendant], ladies and gentlemen, you
have to lock at him. That's what a murderer looks like, ladies and
gentlemen,” was improper because it injected the prosecutor’s personal
opinion of the defendant’s guilt, Similarly, in Stare v. Hooker, 271 Kan, 52,
&7, 21 P.3d 964 {2001}, we held the prosecutor’s remark that the defendant
had ‘cold-blooded killing eves” was improper for the same reason. Also, in
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~ I8cotf, 271 Kan. at 114,] we stated the prosecutor’s remark to the jugy, “Yeah,
vou have about eight feet separating you from the hands of a killer right here,’
was inflammatory and therefore improper.

The consistent rule to be taken from the cases is that a prosecutor may refer

1o the defendant as a murderer or killer in the course of arguing the evidence

shows the defendant committed the murder. See Cravars, 267 Kan, at 332

34, 979 P2d 678, However, where such statements imply the prosecutor

believes something other than the evidence shows the defendant to be a

murderer, such as the prosecutor’s belief the defendant ‘locks like a

murderer’ or has ‘cold-blooded killing eves,” or the statements do not relate

1o the evidence but are simply made 1o inflame the jury, such as a comment

telling the jurors they are ‘eight feet from a killer,” the argument will be held

improper. See Scoff, 271 Kan. at 114, 21 P.3d 516; Hooker, 271 Kan. at 67,

21 P34 964; McCray, 267 Kan. at 347-48, 979 P.2d 1347

The State has not uncovered any published cases in which the use of the term
“rapist” has been discussed. However, the matter was before this court in State v. damedin,
Ne. 105,378, 2012 WL 1919925 (Kan. App. 2012} {unpublished opinion), rev. denied May
20, 2013 There, the prosecutor stated as follows in closing argument: “There is one thing,
the last thing. If she would not have told, a rapist would not have been caught, and you
would not have the opportunity today fo find this man guilty for what he did to [1.7.], and
I ask that vou do s0.” 2012 WL 1919925, at *4. Afier discussing Scotf, 286 Kan. 34, and

evaluating the context of the prosecutor’s statement, this court found that the comment was

not improper, noting that the comment “as made in the course of arguing the evidence

(]

showed Abmedin committed the rape.” 2012 WL 1919925, at #4-5,
Here, it is first significant to note that the prosecutor only referred 1o defendant as a

rapist once, while discussing the saliva that “the rapist” forgot to wipe off the viclon’s

b A unpublished opinions are attached as required by Supreme Couort Rule,
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breast. (R XIX, 143.) The other passages that defendant citesare more general references
to how rapists operate. In any eveni, the prosecutor was directly discussing the evidence
in referring to defendant as a rapist. She was not expressing a personal belief, referencing
defendant’s looks, or inflaming the jurors’ passions by emphasizing how close they were
sitting to a rapist. Consistent with the caselaw discussed above, the prosecutor did not err.

Defendant next argnes that the State misstated the law when it equated grooming
with foree; he specifically asserts that grooming is something that takes place before an
offense, while force must be present at the same time as the other elements of the crime.
{Appellant’s Brief, 26.) He relies on Stafe v. 4lins, 298 Kan, 592, 606, 315 P3d 8638
{2014}, for support.

Alins can be readily distingunished. There, the prosecutor argued that Akins’s earlier
alleged grooming also satisfied the essential element of sexual infent at the time of the
alleged criminal conduct. 298 Kan. at 606. However, the sex offenses that Akins was
charged with were specific lntent crimes. After noting that the specific intent required by
a statute must simultaneously be present with the proscribed conduct, our Supreme Court
concluded: “Here, the prosecotor’s statement implied that Akins’{s] state of mind during
past instances of ‘grooming’ was sufficient to establish the intent required for the crimes
he later allegedly committed. But without acknowledging that the intent and conduct must
be simultanecusly present, it was a misstatement of the law.” Z9% Kan. at 606,

Drefendant, by contrast, was charged with only one specific intent crime {aggravated
indecent Yiberties with a child), while rape and aggravated criminal sodomy are general
intent orimes. Critically, the prosecutor’s grooming discussion did not come in the context
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of discussing the aggravated indecent Hberties charge; rather, in discussing that offense,
the prosecutor argued that defendant possessed the reguisite specific intent at the time of
the touching that formed the basis for that charge. (R XIX, 103-06.) Meanwhile, with
respect to the remaining counts, when the prosecutor’s comments are reviewed in their
entirety, it is evident that the prosecutor did not point solely to “grooming” when discussing
the “force or fear” element. Instead, the prosecutor noted defendant’s contrel over the
victim’s phone and interpet usage, the victim’s fear that her family would break apart if
she did not submit, and that the victim had attempted to physically resist defendant’s sexual
advances on some oocasions, (R XX, 108-14.}

Defendant’s final clabm of prosecuiorial error is based on the State’s discussion of
count two, which was based on digital penciration ocourring during the vietim's freshman
vear. 1o opening sigtement, the prosecutor said that the victim would describe that
defendant “put a finger inside of her vagina,” and would further describe “that it hurt.” (K.
1¥, 17} In closing argument, the prosccutor stated that “the specific conduct that is
described in [count two] is the defendant’s finger being inserted into her vagina.” (R, XIX,
102-03.) Later in closing, the prosecutor said that when TV “describefd] this action . ..
[sthe also described that it would hurt so she usually pulled away.” (R XIX, 114}
Diefendant asserts that while TV testified that defendant put his finger “between the skin
flaps, i.e., her labial,] there was not testimony be inserted his fingers in her vagina,” and
further argues that TV testified that the sexual contact was not painful. {Appellant’s Brief,

27.)



Tn discussing the touching that formed the basis for count two, the victim testified
that defendant “would run his hand — ke, again, cop around my vagina and then stari to
run his finger in between and then he started massaging it (R IX, 110.} The prosecuior
followed up by asking the victim to clarify whether defendant inserted his finger In between
“the lgbia” and the “skin flaps,” and the victim responded in the affirmative. (R.IX, 110}
Shortly thereafter, the prosecutor asked the victim whether defendant ever said anything
while “his finger would be between . . . [her] vagina,” and the victim replied, “[nfo.” (K.
13, 111} When this testimony is considered in is entivety, the prosecutor’s statement that
defendant’s finger was in the victin'’s vagina constitules fair comment on the evidence.
See K.S.A. 21-3501{(a) (“Any penetration, however slight, is sufficient to constitute sexual
intercourse.”}.

Meanwhile, in her interview with Detective Fandler, the victim stated that when
defendant starfed trving to put his finger inside her vagioa during her freshman year, “[it
was uncomforiable for me. It was hurting me so | usually just pull away when [ feel like
he's going to do that” (R, XV, Exhibit 23, 19:51-19:59.) Bhe explained that “most of the
time | was half asleep and when it staried hurting T just knew that { had fo move. Lhad to
go pull away.” (R. XV, Bxhibit 23, 20:10-20:19) This provides specific evidentiary
support for the prosecutor’s statement that the victim said that the digital contact with her
vagina hurt.

While not abandoning the argunents advance above, the State alternatively asserts
that any error that occurred is harmless. While the failure to object to alleged error in
closing argument does not bar the issue from consideration on direct appeal, the lack of a
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timely and specific objectisn is nevertheless still relevant to the cowt’s inguiry. See State
v. Bunyard, 281 Kan. 392, 420, 133 P.34 14 (2006} (dissenting opinion by Chief fustice
McFarland) [“The fact that the prosecutor’s statements prompted neither an objection by
counsel nor interraption by the judge alse indicates that they were not glaring
misstatemenis or conspicuousty offensive. . See Feople v. Rodriguez, 794 P24 963, 972
{Colo. 1990) {recognizing lack of objection is factor to consider in examining prosecutorial
misconduct, as lack of obiection may demonstrate defense counsel’s belief that argument
was not overly damaging).”]; see also Stafe v. King, 288 Kan. 333, 348, 204 P.3d 585
(2009, State v. Miller, 284 Kan. 682, 720, 163 P.3d 267 (2007).

When a defendant does not object to alleged prosecutorial error, the burden should
be on defendant to show that any error warrants reversal. In fact, this used o be the rule
in Kansas, until it was modified in Stafe v. Word, 292 Kan. 541, 568-69, 256 P.3d 201
(2011), cert. denied 565 U8, 1221 (2012). But Ward purported to rely on federal law, and
contrary to Ward s conclusion, the federal courts place the burden of establishing reversible
error on the defendant when no objection was lodged at trial. Unired States v. Olano, 547
1180725, 734-35, 113 8. 6 1770, 1778, 123 L. Bd. 24 508 (1993) (burden of persuasion
on prejudice is on the defendant when error was not preserved); Moling-Mariinez v. United
States, Us. 136 8. Ot 1338, 1343, 1347 (2016) (discussing the federal plain ervor
rule when an objection i3 not lodged before the trial court).

The federal rule makes more sense, as the party benefiting from the alleged error

should only have the burden of persuasion if it had the ability to correct the error at the trial



court level. Beeause there was o objection in this case, the burden should be on defondant
to prove prejudice.

Regardless of which party bears the burden, defendant is not entitled to reliefl. The
verdict shows that the jurors carefully considered the evidence and were not led astray by
any allegedly improper comments in closing argument, as they acquitted defendant of
connt seven, which was based on the final sexual encounter between defendant and the
vietim. Moreover, as discussed above, the prosecutor pointed {0 evidence independent of
grooming to support the “force or fewr” element, and, as discussed in lssue I, TV's
testimony clearly established this element. Quite simply, defendant’s convictions were the
result of overwhelming evidence that TV feared for her safety and the future of her family,
and was worried that defendant would take away her phone and intemnet privileges — not
based on the reference to grooming. Finally, even if this court somehow takes issue with
the use of the word “rapist,” the jurors was already aware, based on the charges, that the
State was asking them to find defendant guilty of rape. Thus, even if this court finds any
errot, defendant is not entitled to reversal of his convictions,

B, The vrape and aggravated orbminal sodomy statules are not

unconstitutionally vague simply because they do not require proof that
a defendant knew that the victim did not! consent or was overcome by
force or fear,

The conatitutionalily of a statutory provision presents a question of law over which
this court exercises unlimited review. Stafe v. Rinjas, 288 Kan. 379, 388, 204 P.3d 578
{20093, A statute is presumed constitutional, and all doubts must be resolved in favor of

its validity. If there is any reasonable way to construe a statute as constitutionally valid,



thewourt must do so7 A siatule must clearly violate the constitution beforenit may be struck
down. This court not only has the authority, but also the duty, 1o construe a statute in such
a manner that it is constitutional if the same can be done within the apparent intent of the
legistature in passing the statute. Stafe v. Johmson, 286 Kan. 824, 842-43, 190 P.3d 207
{2008).

Defendant argues that K.85.A. 21-5503 and K.8.A. 21-3504 are unconstitutionally
vague because the language “it shall not be a defense that the offender d&id not know or
have a reason to know” does not provide sufficient warning for people to avoid unlawiul
conduct, {Appellant’s Brief, 29-36.) He is not entitled to relief on this claim,

Appellate cowrts employ a two-part test 1o determine whether a statute i
unconstitutionally vague. First, the statute should give a person of ordinary intelligence 4
reasonable opportunity to know what conduet is prohibited. Ddssmever v. Siate, 292 Kan.
37,39, 249 P.3d 444 (2031 1), Second, the statute should provide explicit standards for its
enforcement so as to prevent arbitrary and discriminatory enforcement. Stafe v. Rupnick,
280 Kan, 720, 737, 125 P.3d 341 (20033 A vague statute is problematic in that i
impermissibly delegates basic policy matters to police officers, judges, and juries for
resohition on a case-by-casc basis. 280 Kan. at 737,

The test for vagueness is often described as a common-sense determination about
fundamental fairness. State v. Richordson, 289 Kan. 118, 124, 209 P 34 696 (2009}, “And
“*Tal statute will not be declared void for vagueness when it employs words cormmonly
used, previously judicially defined, or having a settled meaning inlaw.”"” Village Villa v.
Kansas Healih Policy Awthority, 296 Kan. 315, 334, 291 P.3d 1056 (2013} (quoting
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Kaufmarr v. Kansas Depi. of SRS, 248 Ean. 951, 958, 811 P.24876 [19911]). Additionally,
a person “to whose conduct a statute clearly applies may not successfully challenge it for
vagueness.” Parker v, Levy, 417 U8, 733, 756, 94 8. Cr. 2547, 41 L. Bd. 2d 439 (1974,
Hearn v. Citv of Overland Fark, 244 Kan. 638, 639, 772 P.2d 758 (1989). Although there
may be marginal cases in which it is difficult to determine whether the particular conduct
was prohibited, that is not sufficient reason to hold the language too ambiguous to deline
a criminal offense. Hearn, 244 Kan. at 640-41. “At its heart the fest for vagueness is a
commonsense determination of fundamental fairness.” State v. Bollinger, 302 Kan. 389,
318, 352 P.3d 1003 (2015, cert. denifed 136 §. Ct. 838, As the party attacking the siatuie,
defendant carrics the burden of overcoming the presumption of constitutionality. See Siare
v, Williamz, 299 Kan. 911, 920, 328 P34 400 {2014}

Defondant was charged with rape under K5 AL 21-5503(a)(13{A), which defines the
offense as knowingly engaging in sexual intercourse with a victim who does not consent
to the sexual intercourse when the victim is overcome by foree or fear. K.8. AL 21-5503(e},
meanwhile, provides in relevant part that it shall not be a defense that the offender did not
know or have reason (o know that the victim did not consent to the sexual infercourse or
that the victim was overcome by force or fear. Dofendant was charged with aggravated
criminal sodomy under K.8. AL 21-3504(b} 3} A), which criminalizes sodomy with a victim
who docs not consent to the sodomy when the victim i3 overcome by force or fear
Subscction (1) states in pertinent part that it shall not be a defense that the offender did not
know or have reason to know that the victim did oot consent to the sodory or that the
victim was overcome by force or fear.
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In State v. Thomas, Kan. 488 P2« 517, 518 (2021), Thomas argued that
K.S.A. 21-5303(e) transforms rape into a strict Hability crime 1o violation of due process.
Our Supreme Court assumed without deciding that rape is, in fact, a strict lability arime.
The court disagreed, however, that this created a due process violation. The Sopreme Court
emphasized that the Legislature has the authority to crate strict Hability crimes, and held
that Thomas had failed to show a violation of his due process rights. 488 P.3d at 519-20.
Here, defendant complains that the State need not prove that he “knowingly did
anything other than have sex or sodomy,” and that he cannot argue that he did not have
notice “of what was in {the victiny’s] mind.” (Appellant’s Brief, 35} Kansas Supreme
Court casclaw recognizes the overlap between vagueness challenges and due process

concerns. In Staje v. Hearris, 311 Kan. 818, 821, 467 P.3d 504 (2020}, the court wrote in

relatively low—hurdles. One hurdle is grounded in the due process requirements of the

Fourteenth Amendment.” “A statute that *either reguires or forbids the doing of an act in
terms so vague that persons of common intelligence must necessarily guess af its meaning
and differ as to its application” violates the Fourteenth Amendment to the United States
Constitution and is thus void for vagueness,” Siate v, Richardson, 289 Kan. 118, 124, 209
P.3d 696 (2009, citing Stafe v. Dunn, 235 Kan. 411, 418, 662 P.2d 1286 (1983} The
Harris court summarized the due process concern elements of the vagueness docinine
thusly: “Dioes the statute fairly put people on notice as to the conduct proscribed?” 311

Kan, at 821-22.
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I light of such vasclaw, it i3 evident that defendant’s argument that the statutes at
issue prevent him from arguing that he lacked notice of the victim’s mindset 13, at is core,
the same due process argument that was raised rejected in Thomar.  Like Thomas,
defendant “has failed to show that this is a vickation of his due process rights or is cuiside
the Legislature's broad authority te craft oriminal laws.” 488 P.3d at 320,

Meanwhile, defendant’s observation that the statutes give prosecutors the diseretion
to charge rape and aggravated criminal sodomy knowing that they need not prove that the
accused “knowingly did anything other than have sex or sodomy” does not provide him
relief on his claim that the statutes fails to provide explicit standards for enforcement. As
noted, a statite will not be declared void for vagueness when it employs words commonly
used, previously judicially defined, or having a settled meaning in law. Fillage Vifla, 296
Kan. at 334, Nothing in the “it shall not be a defense” language is i any way unclear,
Again, defendant’s true complaint appears to be that he does not believe that it is fair that
an offender can be convicted of rape or sodomy absent knowledge that the victim did not
consent or was overcome by force or fear. As discussed above, this argument was rejected
by our Supreme Court in Thomas, Meanwhile, there are no legitimate concerns of arbitrary
enforcement, as the State still must prove that the victim did not consent and that the victim
was overcome by force or fear, The fact that these elements are subjective matiers to be
resoived by the jury in no way makes them unigue; indeed, juries are routinely tasked with
resolving disputed factusl elements.

in sum, defendant’s challenge fails because he does not identify any uncleay
language in the statutes, and because the statutes provide explicit standards for enforcement
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50 as to prevent arbitrary=und discriminatory enforcement. Defendant’s more general
complaint that the statute unfairly allows for a conviction when an offender is unaware that
the victim did not consent or was overcome by force or fear should be rejected in
accordance with Thomas.

1V, Defendant was not denied the right {o a unanimous verdict, where

multiple scts instructions were Issued and the victhw’s testimony
established the elements of the erimes and identified defendant as the
perpetrator.

Drefendant’s claim that his right to 3 unanimous verdict was viclated presents a
question of law subject to unlimited review. State v. Morion, 277 Kan. 575, 578, 86 P.3d
S35 (2004).

Defendant’s final claim is that the State vielated his right o 2 unanimous verdict
under the Sixth Amendment, section 3 of the Kansas Constitution Bill of Rights, and
K.8.A. 22-3421. {Appellant’s Brief, 36-50.) This claim does not warrant relief.

Defendant acknowledges that he did not raise a section 5 argument below,
{Appellant’s Brief, 37} Appellate courts do not generally consider arguments raised by
appeliants for the first time on appeal. See State v, Phiflips, 299 Kan. 479, 493, 325 P.3d
1095 (2014). He argues that this court should nevertheless address this claim because
consideration of his argument 19 necessary to prevent the denial of & fundamental night, and
because, in his view, it involves only g guestion of law arising on proved or admitted facts
that is finally determinative of her case. (Appeliant’s Brief, 37-39.) See Phillips, 299 Kan.
at 493. However, consideration of the section § argument is not necessary if the merifs of

defendant’s Sixth Amendment righis are reviewed. Meanwhile, the second exception does

ook
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not apply, as defendant’s argument necessanily involves an analysis of the evidence
presented at trial,

In any event, defendant is not entitled to relief on the merits. Under Kansas law, a
jury verdiet in a criminal frial must be unanimous. K.8.A. 22-2421. “Normally this
requirement is satisfied if the trial court instructs the jury that its verdict must be unanimous
on each separate count. However, achieving unanimity can be complicated when the State
charges a defendant with a single count based on multiple acts.”  State v. Colsion, 294
Kan. 952, SyL 92, 235 P34 1234 (2010}, overruled on other grounds by Dunn, 304 Kan.
773. 1n a multiple acts case, several acts are alleged and any one of them counld constituie
the orime charged. State v. Davis, 2735 Kan. 107, 115, 61 P.3d 701 (2003).

“This court will apply a three-part test to determine when a multiple acts

situation has occurred such that the jury must agree on the same underlying

criminal act. First, the court must determine if the case truly involves
multiple acts, L.e., whether the defendant’s conduct was part of one act or
represents multiple acts which are separate and distinet from each other,

Second, the court must consider whether ervor ccourred, f.e., whether there

was a fatlure by the State to elect an act or a fatlure by the court © instruct.

Third, the court must determine whether the error is reversible.,” Colsion,

290 Kan. 932,

Historically, our Supreme Court has ireated the right 1o a unanimous jury verdict as
purely statutory because neither the Kansas Constitution nor the United States Constitution
reguired a unanimons jury verdict to convict in noncapital cases {ried in state court. See
State v, Brown, 298 Kan. 1040, 1055, 318 P. 34 1005 (2014). Butin Bamos v. Louisiana,
390 U8, 1408, Cr 1390, 1397, 206 L. Ed. 24 583 (2020), the United States Supreme
Court recently held that the Sixth Amendment right to a jury trial, as incorporated against
the States through the Fourieenth Amendment, requires 2 unanimous jury verdict to convict
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a defendant of a sertous offense. Thus, a defendant charged in state cowrtwith a felony has
a constitutional right to a unanimous jury verdict,

Here, it 15 clear that evidence of multiple acts was presented for counts one through
six. Haually clear, however, is that a multiple acts instruction was issued for each of the
six counts. {R. 1, 266-71.) Stmply stated, because these instructions were issued, no erver
oecurred, as there is not a concern that the jury did not unanimously agree on the same
underlying act for each count.

Defendant, however, claims that a muliiple acis instruction s “merely a means to
help ensure protection of the actual right” of 2 unanimous verdict. (Appellant’s Brief, 39.)
In his eves, despite the multiple acts instructions, his right to a unanimous verdict “was still
contravened by the way in which the State chose to present iis case.” (Appellants Brief,
40} He specifically asserts that with respect to the first six counts, “[tihere is 5o way the
jury could agree on any given incident because the State provided no evidence
distinguishing” the various incidents. (Appellant’s Brief, 44-48.)

This court recently addressed a similar argoament in State v. Spackman, Mo, 122,021,
2021 WL 4929156 (Kan. App. 2021) (unpublished opinion}).* Spackman was convicted of
seven felony sex crimes against two voung girls. On appeal, he argued his right 1o a
unanimous verdict under the Sixth Amendment was breached with respect 1o the counts
involving one of the victims because the vietim did not describe the instances of sexual

abuse with sufficient particularity, 2021 WL 4929156, at * 4. Citing Ramos, this court

*The State acknowledges that the deadiine for filing a petition for review in Spackman has not yet passed, and that
the case is not vet final. The State cltes nevertheless cites Spackman as persuasive authonty,
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acknowledged Spackman’s Sixth Amendment right, and, “fgliven the Kansas Supreme
Court’s approach to constifational jurisprudence that typically recognizes rights under the
Kansas Constitution equivalent to those the United States Supreme Court has found in
comparable provisions of the United States Constitution,” presumed that “there is a right
to unapimous jury verdicts in criminal cases grounded in § 10 of the Kansas Constitution
Bill of Rights and, perhaps, in § 5.7

This court did not, however, agree with Spackman’s argument that his right had
been viclated. The panel wrote:

“ISpackman] appears to suggest the jurors could not possibly have agreed be
committed particular acts of sexpal abuse because LS. described the
incidents only in general terms. And, as a result, he says that deprived him
of unanimous verdicts—a defect he lhikens to a structural error requiring
reversal without a showing of actual prejudice. At the same tine, however,
Spackman submits the issue differs from a multiple acts problem in which
jurors have been presented with evidence supporting more mstances of
wrongful conduct than charged crimes. To protect a defendant’s right to a
snanimous verdict in that situation, the district court typically will instruct
the jurors that they must agree on one specific act for each charge torefurn a
guilty verdict, See State v. Costredl, 310 Kan. 158, 154-55, 445 P.3d 1132
(2019} {recogniring rule but finding no multiple actsy; [Colsion, 290 Kan. at
9611 (use of jury instruction); PIK Crim. 4th 68,100 (2028 Supp.) (instruction
on multiple acts and need for unanimity as to particular act). Here, the district
court included a unanimity instruction on all but one of the counts identifving
L.S. as the victim, and Spackman has not challenged the one conviction for
that reason.

We feel adrift in navigating Spackman’s constitutional argument. The jurors
had to resolve a credibility contest between 1.8, and Spackman and did se in
favor of L.S. If believed, 1..5.7s testumnony established physical acts on
Spackman’s part that entailed sexual contact proseribed under the applicable
statutes. L.5. described where the acts took place and identified Spackman
as her abuser. 4lthough the abuse invoived repeared instances of the same
sort of conducy, thal does not amount to a constitutional defect in the State s
provf. Spackman has not satisfactorily explained why we should treat if that
way. 4 putative victim's umsually generic testimony obowt the charged
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crimingl conduct might open a line of attawk on his or her vredibility and a

closing argument wrging the jurors to find a reasonable doubt abow what

really happened.  But thats jor differeny from a constitutional defect

requiring reversal of a conviction jor lack of jury wnanimity. Spackman

hasn’t crossed that threshold.” (Emphasis added.) 2021 WL 4929156, at *4,

Defendant’s arguments are, in substance, the same that the Spackmion court rejected,
Recognizing that a multiple scts instruction was tssued for each of the relevant counts,
defendant instead attempts to focus on the evidence, arguing that jury unanimity was
impossible because TV did not provide sufficient details to distinguish the incidents of
sexual contact. As the Spackman court indicated, bowever, such an argument is instead
tantamonnt 1o an assertion that the victim’s festimony was so generic that it should not be
deemed credible or sufficient to overcome reasonable doubt. This does not amount o a
constitutional defect. The Spackman court’s logic is sound, and should be followed by this
court,

Moreover, defendant’s position ignores the fact that juries are presumed to follow
all instructions, Stafe v. Llomas, 298 Kan, 246, 261, 311 P.3d 399 (2013}, To accept
defendant’s argument, this court would have to conclude, without any evidence, that the
fury ignored the multiple scts instructions, which expressly stated that in order for
defendant to be convicted, the jurors “must unanimously agree upon the same underlying
act” {RUT, 266-71

As our Supreme Court has noted, the multiple acts situation is especially common
in sex offense cases. Colston, 280 Kan. at 961, This case illustrates why this is so; when
a victim (especially a child) is victimized dozens, perhaps hundreds, of thnes, it is difficult
to remember specific dates or other details that would more clearly distinguish one incident



from ancther, In defendant’s view, it swould be impossible to secure a upanimous verdict
in such circomstances. However, the multiple acts instruction safeguards this very right.

While in no way abandoning the arguments advanced above, the State alternatively
asserts that any error was harmless. As noted, claims of ervor in multiple acts cases have
been subject to harmiess error analysis. Colston, 290 Kan. 952, Because the right to jury
unanimity is now considered a constitutional right in the wake of Remes, any error will be
deciared hanmless when the party benefiting from the error persuades the court “beyond g
reasonable doubt that the ervor complained of will not or did not affect the cutcome of the
trial in light of the entire record, Le., proves there is no reasonable possibility that the error
affected the verdict.” Ward, 292 Kan. at 569,

Though defendant did not festify or call any witnesses at trial, the theory of defense
with respect to the six counts of conviction was clear, Diefense counsel argued in closing
that there was no proof “on any of these counts,” specifically arguing that TV was not
credible, and that it was not believable that she was sexually abused 1o the home numercus
times over a span of several years without anyone witnessing the abuse. (R XIX, 132-35))
Our Supreme Court has been less inclined to reverse a nultiple acts ervor where the
defendant presented a unified defense, e.g., o general denial. See Stare v. Moyer, 306 Kan.
347, 362-63, 410 P.3d 71 (2017); State v. De La Torre, 300 Kan. 591, 599, 331 P.3d 815,
cert. denied us, , 135 5. Ct. 728, 190 L. B4.24 455 (2014). Quite simply, this
case came down to a credibility contest; if the jury believed defendant’s account, i would

have acquitted him of the six counts at issue.

30



In sum, defendant fails fo show a violation of his constitutional or statutory rights

10 a unanimous verdict,

CONCLUSION

Defendant’s sufficiency of the evidence claim fails, where ample evidence
demonstrates that the victim was overcome by force or fear.

The prosecutor did not err in closing argument, where all of her statements were
consistent with the law and evidence,

The rape and aggravated oriminal sodomy statutes are not unconstitutionally vague
simply because they do not require proof that a defendant knew that the victim did not
consent or was overcome by force or fear.

Defendant was not denied the right to 8 unanimous verdict, where multiple acts
insiructions were issued and the vietim’s testimony established the elements of the crimes
and identified defendant as the perpetrator,

The State respectfully requests that defendant’s convictions be affirmed.

Respectiully Submaitted,

o Mot & Madoney
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Review Denied May 20, 2013,
Synopsis

Background: Defendant was convicted in the Seward
Prstrict Court, Clind B, Pelersorn, 1., of rape, and he appealed,

Heldings: The Court of Appeals held that:

{17 fact that furor was engaged o an assisignt county atiorey
did not warrant new trial;

[4] it was ool improper for proscouter, during closing
argument, to refer to defendant as “a rapist;” and
&

[3} defendant failed to ostablish that lack of an interpreler at
s sentencing hearing rose to 3 constitutional vielation.

Affirmed.

£}

Fa

because juror did not misrepresent or provide

false or misleading information during voir dive;

furor was never asked if she was related to any of

the attorneys or anyone in law enforesment, and
there was no showing of prejudice.

Criminal Law &= Xex offenses, incest, and
prostitution

It was not improper for prosecutor, during

closing argument, io refer o defondant as “a
rapist,” and even if # was improper, this was
not gross and Hagrant misconduct; both parties'
closing arguments focused on the issue of
whether victim consented o sex with defendant
and whether her claim of rape was {alse, majority
of the prosecutor’s closing statement was refuting
grguments of defense counsel and addressing
the evidence, prosecutor’s rapist commeni was
made in the couwrse of arguing the evidence
showed defendant coraitied the rape, there was
singular reference to defendant as a “rapist,” and
defendant’s testimony was not credible.

Criminal Law ¢= Appointment and services
of interpreter

Defendant failed fo establish that lack of
an inferpreter ai his sontencing hearing rose
o a constitutional vielstion; thers was little
in the record to support & finding that
defendant’s English skills were such that an
interpreter was constitutionally requived, and
although defendant's trial counsel capressed
some difficulty In commundcating with his chient,
thess siatements were tenuous at best, and
afier the coust stated interproter would not be
appointed for the sentencing hearing, defense
made no further effort to document defendant’s
ievel of understanding of English, and there
was 0o indication that defonse counsel ever

used an inierprefer in his private meetings with
defendant, U.8.C. A, Const Amends, 6, 14,




ghall be

Satutory mandate, that an interpreter

appointed to sersone whose primary iangumm

is not English, should oot be ignore cl» and wher

there s doubt as to a defendant’s prs)ﬂs:i@mcy
in Faglish, the betier practice is to honor the
statulory mandate and appoind an inferproter;
however, the statutory mandate had no sanctions

for violations, KL.8. AL 73-4351(b).

Appeal from Seward District Court; Cling B, Peterson, Yudge.

Atterneys and Law Firms

Matthew 1. Bdge
appeiiant.

>, of Kansas Appeliate Defender Office, for

Deun L.
general, for appelice.

Seolt, coumty atiorney, and Derek Schoudy, attomey

Before GREENE, C.J, GREEN and BUSER, J1

MEMORANDUM OPINION
PER CURIAM.

*1 Hassen Ahmedin appeals his conviction and sendence

for raps, arguing juror misconduct, proseeutorial misconduet,

o]

and viclation of stahdory and constitational rights whes

>
he was denied an interpreter for postirial and sentencing

3

proceedings. Concluding that Ahmedin's clairns of error are

gither baseless or harmnless, we affirm his conviction and

FACTUAL AND PROCEDURAL BACKGROUND

On Jupne 28, 2009, Almedin had sexual intercourse with

1.7, at her boviriend's apartment, clairaing the encovnter

. left the apartment immediately a

ey

s

was conseusual, I

¥

the encounter, met with the police, gave a staiemend, and
submitted to a sexual assault examunation. Ahmedin was
charged with rape and criounal restraint and bound over
for trial, In November 2009, a jury trial was conducted but

resulted n s

2 hung jury.

A

Jury irial m Febroary 2010, Ahmedin testified

f]

At 3 second

in his own defense. He ndicated that L2, was the aggressor

and she never asked him to stop. Following the encounter,

1.7, asked hims for $20, but he said he had no money. He then
P ‘€

got up to take a shower, and afler he got ot of the shower

q

5.2, smiled and winked at him as be left the room. Shortly
after he had finished taking » showey, the police arrived al the
residence,

The fury found Ahmedin guilty of raﬁse.

At the hearing

on his motion for new trial and sentencing, the

court declined to have an interprefer present, reiterating

its previousty expressed beHef that Abmedin adequat@iy

rrey

understond Enghish. The motion for new tial based on jury
misconduct was denied, and Ahmedin was sentenced o a
prent. Abmedin timely

presumpiive 155 months’ imprisor

appeals,
Further fhctual detail is provided below i the extent

v to our anabysis of the lssues framed.

DI THE DISTRICT COURT ABUSE ITS DMSCRETION
IN DENYING AHMEDIN'S MOTION FOR NEW
TRIAL BASED UPON JUROR MISCONDUCT?

Ahmedin clied two instances of juror

miscondust in his rootion for new trial, on appeal he argues
only one: that a juror failed o discloge that she was engaged
o an assistand

county attorney. We review an order denying

a motion for new irial for an abuse of discretion. 7 Srade v
Aothis, 281 Kan. 99, 103-04, 130 P34 14 (2008). Judicial

wotion is arbitrat

e

discretion {5 abused when judicial o v, fanciful,
or unreasonable. If reasonable porsons could differ as to the

propriety of the action taken by the trial court, then it cannot

be said that the inal court abused s discretion. © Sigde »

PR3 6T 2009,

It a defendant’s constitutional rights have been vickated duriag
& trial, » judge's discretion to deny a rootion for & new inal
is Hmited. A trial cour! abuses its diseretion when # denies
a motion for a new trial based on juror misconduct if the
an act of the jwry constitited

defendant can show that {1)

misconduet and {2} the misconduct substantially

the defondants right to a faie trlal, 7 Swate v Jenking 269

Kan, 334, 338, 2 P34 769 (2000}



%3 The record shows that after the jury was sworn inand 14

began her festimony, defense ceuvnsel reported {o the court ﬂihesi:
he had just learned that juror MDD, was engaged to an assistant
county aaﬁam@y. The defense objected fo M. remaining oo
the jury, questioning whether she could reroain unbiased. The
district court overruled the objection, noting defense counsel
should have been more careful in asking guestions during the
voir dire process, During voir dive of the group in which MDD,
was called, none of the jurors were asked—by the Sate or
the dofense i'xwv»::ﬁtxmwi.et‘l‘“ they knew or were related o
the attormeys, law endorcement officers, or any withesses, In
fact, Ahmedin's attomey asked only broad guestions aboud
their understanding of reas
proaf, and whether they or a family mernber bad ever been

accused of a erims.

During the s
M.Ds presence on the jury. At this tirme, defense counsel

econd day of irial, the conrt again addrassed

argued that the defense had disclosed their relationships with
potential jurors to the State before trial and vet the State had
failed to advise thers of MIMs
county attorney. The State argued that judges' and attomeyy’
and that no bias had

heen shows. Again the court reliorated that the defense made

relgtionship io ao assisisnt
1

spouses served on juries all the ume

cholces regarding the questions that were asked of potennial
jurors. The judge also noted that M.D.'s father was a defense

f‘y

attorney in town and overruled the defense's ohjections.

Afte
was questioned ahout

B

was exoused, but MDD

the defendant testified, the jury
§ s be impartial. She advised

her ability

s

the court that she was engaged to ap assistant opunty attorney

but she wounld not be influenced by that relationsbip in
deciding the case. She also testiffed that she had not had
contact with her flance since the trial started, excopt for sesing
him in the courthouse, and that they had not discussed the
cage. Finally, she stated that she had net beard snything about

this case priet to being called for jury service.

K.S.A. 22-3433¢1 e) pornuta the district cowt to grant

3

3

misttial if a juror's fifse statement during voir dire prevents
a fair trial, B the fow Kansas cases addressing a pwor's
faihure to disclose inforreation, the Kansas Supreme Court hag
stated that © {jjuror misconduct in eivil and criminal cases
is not a grovind for reversal, sew trial, or wistrial unless it 3

shown to have substantially prejudiced & party's rights. Thz—:

party ciaimmg prejudice has the burden of proof” [Citation

omitted.]” | State v Hopking, 257 Kan. 717 . 885
373 {1995} \{i@mai of misirial when juror in rape cass failed

that his ex-girliviend had been raped); see also

o disclose

onable doubt, the Staie's burden of

- . -
State v Weaven No. 97,921,

OO0 WL 2242420, at ¥3-4
{Kan App.2009) (unpublished opinion), rev. denied 250 Kan.
g4 5\.4" }ﬁr}}i\ aisty

failed o discloss

¥

trial not warranted when the pury foreman

%

s during voir dive that he esed to be a police

officer).

*3 Our review of Kansas authorities on this question reveals

;

that we have not found reversible juror misconduct anless a

juror gives a false or deceptive answer to 8 direct loguiry.

When a prospective juror gives a false or deceptive answer (o
a question pertaining o his or her qualifications with the result
that counsel is deprived of further opportunity fo determine
whether the juror is impartial, and the juror is acoepted, a parw
deceived thereby {s entitled fo 8 new irial sven if the juror

possible prefudice is not shown to have caused an owjust

verdiet, | Kerby v Hiesterman, 162 Kan. 490, SyL §3, 178
P2¢ 194 (1947); secalso | Peoples Bar

fns. (o, 251 Kan, 309, ‘31" R40 B2d 503 {1992} {error

in denving new frial in wrongful death action where juror
gave false information on juror qu@stimmmz's and piamnﬁ’s
counsel did not disclose o cowrt or defense counsel that one
of the firms representing phsarmii\‘ was actively representing
the juror in oivil Bigation).

Pt \

Our Supreme Court has not been impressed with aliegations

that & jurer has roerely failed to vohunteer information that
may be relevant to his or her qualifications. In Hoplins, the

court reasoned:

“IThe prospective juror} did not make » false statement or

give misieading information. He was asked i be bad heard

sverything that had cocarred. He was not ashed ifbe wounld
have responded to any of the questions asked of other
potential jurors. What he was asked by the proseoubion was:
‘Is there anything or something that sticks out in your mind
that you wand o falk about?’

“Rascd on that question, the defendant asked the trial judge
to find that
defendant’s

juror raisconduct oecurred, During voir dire
counsel asked no guestions of this juror o

the peneral aren complained of. Podential furors ave nol

required io be ming veaders, Juror misconduct mus! be

hased on more than the faiture 1o .’?fOr”F"qu"r{:h

a poteniial juror speculnles or Surmises i bmporiahi 10

counsel. The trial judge did not et in finding there was

hR)

no furer misconduct” {Emphasis added } T Hopling, 23
Kan. at 726, 896 $2d4 373,




Here, the juror did not wisrepresent or provide false or
misieading information during voir dire. She was never asked
if she was related to any of the altorneys or anyone in law
enforcercent. There has been uno showing of prejudice. We
st wns;iuds—: that Ahmedin's claim of juror raiseonduct must
fail given the current state of Kansas law on this subject,
Although neither parly has cited to federal or oul-ni-
state authorities, we nole in passing that some counts
es bo nferred

or. Seg, 2.8,

hiave recognized that juror bizs may sometim

dmpm no affirmative missiatements by the ju

' ."y:m'i_}ﬁsy-iv:;ie FPower Fq
115, 548, 8585
{Blackmon, L

heuring with the opportunity 1o establish

ke v Greenwood, 464
78 L.Ed2d 863 {1984

., concurring) {2 party is entitled 0 a postirial

“actual bias oy, In
exceptional circumstances, that the facts are such that bias is

" y

o be mforred’ }, Smith v Fhilling, 435 US. 209, 222, 162
8.0 948, 71 LEA24 78 {EQW\

{(“ITihere are some extrems si

{O'Connor, 1, wncumm@,}
nations thai would justify a

finding of implied bias ... includ{ing] a revelation that the

furer is an achual emoploves of the prosecuting agency, that
3 Sy i g Bgend;

the juver 1s 2 close relative of one of the participanis in

the trial or the criminal wansaction, or that the juror was a

witness or somehow invoived in the orimionl transaction.”};

seealso U;zs‘xed States v Polichemi, 219 F3d4 698, 70445
f

{7th Cir2000), cerr. denied $3TUS. 1168, 121 SO0 1131,

148 L.Ed ..d GO7 {2001) {15—vear employes of Uniled States

ev's Office held blased as amatter of faw)y | Munuel v
State, S41 P24 233, 237 (Olda Crim App. 1975} ms(\sp clive

s

urar's failure to disclose bis marriage to employes of distric

attorney's office in rural area required new trial}; |
; 138 Wis2d 285, 808 NWId 14 Q012
{member of judge’s family cannot be found to be per se

State

v deifnausen,

prajndiced). Becanse any such implied blas doctrine has not

been recognized in Kansas, and because it appears
inconsistent with our Supreme Cowts clear statement of
applicable law in Hopking, we are not inclined to consider
implied bias here.

*3 For these reasons, we reject Abmedin's clatm of juror
mrisconduct

DIT THE DISTRICT COURT ABUSE ITS BHSCRETION
IN DENYING AHMEDIN'G MOTION FOR NEW TRIAL
BASED UPON PROSECUTORIAL MISCONDULCT?

he was deprived of a faw

2] Ahmedin also contends
¥

{

Specifically, Ahmedin focuses on the prosecutor's final

ial due to the prosecutor's conuments i closing argument,

comment:

the last thing. If
she would not have told, & raplst would

“There s one thing,
not have besn caught, and vou would
not have the opportuniiy today o find
this msn guilty for what he &id o
(L2 and [ ask that vou do so”

In his brief, Alunedin suggests that both the prosecutor’s

‘v

reference to Ahmedin g and his reference to

£
74

rapist”

the jury's “'(>:>§3<s3'i}121i§v” o find him guilty constituted

prosecutoral misconduct

I its ruling on Abmedin's rootion for new frial, the distoia

court held that reversible error could oof be based on g

case of misconduet when no contemporanecus objection

was made. The cowt also relied on the two-slep process

for apalyzing prosecutorial misconduet. The court first

conchided the prosecutor’s staternent referring fo Alumedin as

& rapist exceeded cutor when

oy k] )
he latitude

Ly

B
14
3
i
[
£
[
-
o)
o
[
o
=
'ﬁ

d;scussmg the evidence and that the Stafes evideme Wwas
not overwhelming. The court then determined, however, that

there was no corroboration for Ahmedins version of events

and that Ahmedin's withess, Said Goodir, was “'so asm:rs—:dib‘se

fendant's guilt”

4

fsiclastobe itssii’cwéii fe evidence of the def

H

the Prosecuin t's

jon
(¢}

Consequently, the court found use of i

term “rapist” did not deny Ahmedin a far tlal and 2 new

srial wonld not be permiited because of the fack of

chiection.

The district court's analysis of the allepation of proscoutorial

misconduct was  fundamentally  incomrect. The Kansas

¢ courts have repeatedly stated that an ohjection is
noet requ nsi fo preserve clatms of prosscutorial rasconduct

that securs during opening statement ot closing arguraent,

350, 264 P3d 461
{2011}, The same \i,at‘do}gi of review applies whether ornot a

o i e e €18
State v Miller, 293 Kan, 8335,

When improper comments were allegedly made by &

prosecutor iy opening  statement o closiog

t'



appeliate review employs 8 two-step analysis. Fust, the
appellate conet youst deoide whether the prosecumiors
statemnents go outside the wide la tm.dg atlowed to prosecotors

in discussing the @vi lence. Sevond, if misconduct cocurred,

the court roust determine whether the iraproper remarks

amount to plain ervor by pm‘gmimmg the pary and depriving

the defendant of a fair frial. ! ¥ 293 Kan. at 558, 264

P3d 461,
Although there are no published Kansas opinions discussing
the propricty of rapisi” i closing argument,

. - sion | \\\
the Supreme Court d

A4, 78, 183 F.3d 801 {C
for an

eferred to Scott as a “murderer” and “killer” several mes

wing the ferm ©

State v Scoe, 286 Kan.
08 } pwvad o8 some helpful guidanee

3

alysis, In Seoff, a capital murder case, the prosecutor

, 183 P3d 801, After
srences, i‘i'as: Court concluded

in closing arvumem ’“ﬁé ha

&

reviewing the context of the re

that some of the comments were proper and some were

improper. iu delineating between the proper and improper

gomments, the Court reasonsd:

*& “The consistent rule to be tsken from the cases is

that a prosecutor may refer to ke defendant as a murdevex

or killer in the course of arguing the evidence shows

the defendant commitied the rourder. See ¢
can, [314], 33234 {, 87O PR
1ents imply .}u, PTOSSCHEoT

e
[
oty

Cravas, 267 K
1. However, where such siaten

helieves something other than the evidence shows the

defendant {o be a murderey, such as the prosecutor's belief

the defondant “locks hke a pwurderer” or has ‘cold-blooded
killing eves,” or the statements do oot reiste to the evidence
bt are simply made to inflame the jury, such as & somment

teliing the jurors they arve “eighi feet from a killer,” the

arguraent will be held mproper. See !
P3d 516, cert. dewfed 534 US

[State v ] Scort, 27
1947,

151 LEBA2E 550 Q000 1 [Sue )

7021 P34 964 (20013 ]| [Sne
347-4%, {979 P24 134 (1999)

Both parties’ closing arguments fooused on the lssue of

whether 1. consended 1o sex with Ahmedin and whether
her claim of rape was {alse. In his closing, defense counsel

discussed why L2, might make a fulse charge ofrape. Counse ol
cited L2.¢ fears
r. Counsel pointed

d, Samir, would find out abowt
out that in 1255 911 call, she

frer boyirien

the encounte

reported Ahmedin “keeps frying i have sex with me” and it

a3 the 911 operator whe first used the word “rape.” Counsel

5,

argued cverything after the 911 call was & snowball that kept

\*

growing, Defense counsel noted that during the investigation

process, L2, would ery when others were prosent and notery

when ghe was by herself, He poinied out that 1.2, testified she

hit and seratehed Ahwedin, but he had no
bl

he was arrested. Finally, counsel cited inconsistencies in LZ s

guch injuries when

varivus statements and the fact that 1.7, took no action to call

anvene after Abmedin fondled her and then left to smoke a

cigarette, iil conclusion, defense counsel argue d {hat the case
was all about covering up a bad decision by L
The prosecutor's final closing srgument addressed defense

"-Qumeﬁ argurnents, After discussing a couple of specific
paints, the prosscutor began a Htany of the conseguences LE.
taiked about

. having o come fo court ropeatedly to testify and be

fiad to encounter after reporting the rape. He

cross-oxamined, 1 she had not reported, the prosecutor stated,
e would not have bad to call her mother and telf ber she
was raped; she would not have had to tell ber boyfriend of

7 howrs of

she would not bave been suliscied 1o

Bterviews and an fnvasive physical examination. Aceording
to the progecutor: “All of this to perpeirate a fraud? I ihink

noi”

After swromarizing all LE had to go through o prosocute

the case, the proseculor, in his very last stalement to the jury,

made the statement guoted above.

prosecutor's closing stafemeni was

The majority of the
refuiing arguments of defense counsel and addressing the
evidence, and the prosecutor’s last comment was made in the
oourse of arguing the evidence showed Almedin conunitied
he rape. The comment was certainly not as egregious as that
conchide

criticized in Scoft, and we it was not nproper.

*6& if we were Yo reach the second step of the prosecutonial

sc\m{iyd analysis, we nwst then consider additional

wiors. Was the nusconduet so gross snd flagrant as to deny
thx: defendant & fair trial? Did the remarks show i will oif the
part of the prosecuier? And foslly, was the evidence against

the defendant of the nature that the misconduct would Hiely

5

have Hitle weight in the minds of the juress? 7 Sco
Kan ai 78, 183 P34 801 Before the third factor

appellate court must be contident that

£ 288
may overnds
the first two factors, the

both the harmibess error tests of KLB AL 60-251 and i the federal



constinstional harmless ervor rule are safisfled

Tosh, 278 Kan. 83, Syl §12, 61 P34 1204 (2004),

Here, the isolnted nature of the singular reference to the
the lack of any direct and express
ted use o defend

sai‘tas:km as a “rapisd,”
connection to the defondant, and the restrie
the victim's report of the incident convinces us that this was
not gross and flagrant misconduct, and i does not appear
motivated by il will, Although we concede that this was
a case furning on credibility and not one of overwhehnlng
evidence of guilt, we also note the district court's ohservation
that neith
at aii credible.

second step of anabyvsls of prosecutorial nmisconduet, we are

ar the testimony of Ahniedin or L2.'s boyfriend was

Therefore, even if we were o move to the
not eonvineed that the reference to 2 “rapist” dened Abmedin
a fair trial. We fail to sce z reasonable possibility that the

misconduct condribnged o the verdict. See U State v Ward,

292 Kan. 541, 585, 256 P34 861 (2011

DD THE DISTRICT COURT VIOLATE AHMEDING
STATUTORY OR CONSTITUTIONAL RIGHTS WHEN
T CONDUCTED POSTTRIAL AND SENTENCING

PROCEZDINGS WITHOUT AN INTERPRUTER?

On appeal, Ahmedin contends that the district court erred

in finding he did not require an interpreter for postirial

1
procesdings, thos violating K.S.A. 75-4351() and bis

constitutional doe process vight to be present at all oritical

stages of the proceeding. Ahmedin was 34 vears old
Somali descort and had moved to the United States about 3
years before this frial. When 17, and Abmedin talked on the
day of the incident, they spoke Bnghish.

The arrest affidavit indicates that police interviewed Ahmedin

after LZ's report and that the officer had no real difficul »y
comymmicating with Ahmedin during the initial portion of the

interrogation. At some point, however, “Abmedin decided he
could no longer wnderstand” the officer when the Mivanda
warnings were given. {A recording was mads;‘. of this interview
and reviewed by the district judge, but i not included
in the record on appeal) The arresting officer testifled that
after arriving at the apartinent, be called out from in front
of the door, ashing Ahmedin to come oug; the officer made
the request in both English aud Spanish. Ahmedin responded
immediately to the officer’s demand, During the sm‘aignmam

defense counsel advised that he had talked with Ahmedin®

angd of

best { could”
was “not as fluent o Eaglish.”

and that Almedin's family advised hiro that be

*7 The court noted 1o the iitiad arratgnmend that alihough
did oot understand Eanghish, he

Ahmedin acied as i he
fiad been able to speak and commanicate duriug the first
appearance. During the artaipnment, Abmedin vepeatedly
indicated he did not undersiand the charges and be was net

guilty, but he told the cowrt his name and how old ke was.
He also confirmed ke Hved 1o Georgia but had moved here
and was working bere for & months. After the prosecutor
read the charges, the court asked Ahmedin i he needed an

attorney, but Abmedin stated be did not understand and he
did not speak Eoglish, When asked if he knew what

was, Abmedin said, “Yeah, T want a translator, foo.” Defense
th Abmedin

about Ahmedin's farntly and their contact numbers. However,

a lawyer
counsel reporied he bad some conversations wit
the family advised counsel that Ahmedin was not fluent in
English. When the court attermpied to question Alruedin, the
defendant appeared not to uaderstand the court's questions.
Following a continuance, the arvaignment was held with an
interpreter

Ablmedin was appoinded a transtator by the court for both jury
trials. When he appeared for sentencing, however, Almedin's
coungel inguired whether an inferpreter would be attending
the hearing. The court explained that, based on his previous
factual findings, an intexprefer was appeinted for trial in
court believed

“the abundanee of cautlon.” Howsever, the

Ahmedin understood Baglish enough to go forward and
that the State had already expended substantial money on
interpreter services for Ahmeding Almedin's counsel did not

object to the court's ruling, alihough the cowt apparently
ction by noting the Court of

freafed the inguiry as an obje

Appeals could disagree with him, reverse the sentence and

order s resentencing hearing

f] 4

Constitutional Stendard
{31  The Confrontation Clause
the Dus Pmcws Clause of the Fourteenth Amendment to the

of the Sixth Amendmend and

United States Constitation requive that & oririnal defendant

must be prssem at all oritical stages of a oriminal proceeding.

. Sentencing ie one of the critical stages. |
349, 355, 97 8.0 1197, 51 L.Ed
scanse the right to be present at 8 proceeding

[

ssarily inchudes the abilty to understand the process, the

(el

@
need to provide interpreten to ensure this

constifutional right



Abroedin cltes to Calderon as support for his olaim that fallure

o appoint an interprater during the sentencing hearing was
o >

]

bt

structural ervor and reversible. In Calderon, however, there

was no dispuie that the defeondant required an inderpreter,

270 Kan at 2
G reiveat from

46, 13 B3d 871, And subsoquent cases segm

Calderon's use of a structural syror analysis,

See '  Fngeihards, 280 Fan. af 124, 119 P34 1148 (limiting
grvor analysis to facts m’ hat m»x\
Shakha v State, 44 Kan App.2d 334, 337,
292 Kan, 965 {”{PH) {Calderon

v of inderpreter}.

vey denied ‘-"‘mﬁa: d amt

apphicable when challenge s to adequaa,

*§ courts have recoguzed that the constiutional

right of & defendaut to an m’ts—:rgﬁreter is a matter within the

°‘L‘j

‘ederal

i

srial court's discretion. In determining whether & defondant

eniitled o an interpreter, the court “must

¢ the defendant's righis 1o confrontation and effective

is constifutionally
halanc

y
¥

against the public’s weeest in the seonomical

administration of oriminal iaw.”
States, 871 F 24 1564, 1386 {1 {th €

o

On this scors, federal precedent justrusts that we ask only

‘a reassonable probabiiity that, but for

esult of the proceeding would bave

U {Citation omatwi(} FrUs e Hasan, 526

Fad 653 j{ivb (i0th Cin2008) "A reascnable probability

,'

is a probability sefficient fo undermine confidenee m the

outoeme.” T Saflahdin v Gibso 1238 {10th

Cir2002),

Without having the DVD of the
fimited to the cold ©

e police interview, and being

ranseripd, 3t is difficolt o judge the level

N

of Ahmedin's ability to spealt Eoghish, The
findings based on the DVD and Ahmedin's reactions

judge made his

in the

(I,

WY

courtroony, which are lost in 2 cold record, Ahmedin asseris

“

there is no substantial competent evidence to support the
finding he adequately undergtood English. However, we find

i1

Hittie in the record to support & findding that Ahmedin's English
skills were such thal an interpreter was conshiutionally
required. Although Ahm

difficulty in commwmicating w

edin's irial counsel expressed some
Ath his chient, these statements

were tenuoeus at best Ai‘tcs‘ the distriet court stated an

juror misconduct; and the sentencing

interpreter would not be appoirded for the senfencing hearing,
defense made no further effort {o docursent Abreedins
of Hnglish.

Ahmedm's lovel of

of understanding There was uo effor

1o establish sducation or that counsel
could not compmnicate with Abmedin withow! an interpreter
i fact, there is no evidenoe that counsel ever used an

)

inferpreter in his private meetings with Alwnedin. The record
ent with a

exaggerating his limilations with the Eoglish language.

is not inconsist conclusion that Abmedin wa

Although it 18 betier prag
in doubt, Ahzmdin hag failed o
the lack of an interpreter al his senfencing heaving ross

Hos to provide an mterpreter when

fhe {ssue is establish

simply cannot conclude

to & constitutional viclation, We
. but for the error claimed, the result of either the
¢ would have been

motion for new trigl or the serdencing

different. The motion for new trial was not dependent on any

.

contribution from Ahmedin but rather turned on the alleged

was sivaightforward,

¢ term of .mp*z\msmcm

with Ahmedin recelving & presuraptive

that is otherwise nof subject fo
Johnson, 286 Kan, 824, 85152, 190

last analysis, Abmedin’s fallure to get an interpreter at hu

hearing does not undermine our confidence in the outcome

of that proceeding nany way, See 1 Sellafdia, 275 Fid «

1235

Statidory Standard

*§ Hyven if Ahmedin was not entitled to an nderpreter
under constitutional principles, he contends the distriet cousts
failure to appoint an interpreter during sentencing violated the

4351¢hy,

requirements of K.B AL TS
Fansas statutes have been adopted to recognize the
constittional requirements discussed in Engelhardi, BS A
23-3405{1) siates that a defendant in a felooy case “shall be

present at the arraignment, at every stage of the inal ., an

stherwise provided

at the imposition of sentence,
5

states that a gualified

by law.” Likewise, KR.A 7

K
i

o
Lol
Y
Py
o
N

persons whase primary

language is one ish ” in court procesdings ‘ii at

could result in a penal sanction against the person. {(Emphasi
added.)
Abthongh ¥.8.A. 75-4351(b) states that an interpreter “shall”

5

be appointed 1o soroeone whose primary language s not
English, the Kansas Supreme Court has repeatedly held that
failure to appoint an interproter before taking a statermand from



Funiga,

an accused was nob reversible erron, In | State v
337 Kan. 788, 791-92, 703 B2d 805 {1985), the court found

that 754351 (e}, which required appointrosnt of an interpreter

before any attempl to interrogate or fake a siaternent in a
criminal case, did not require soppression of a confession
made in the absence of an interpreter. The court reasonsed that

the statute was designed o creste authority for government

entities for the selection, appointment, and compensation of

interpreters, aud did not conta

of its provisions. |

in any sanctions for vielations

C237 Kan, at THY, T ,
State v Nguyen, 251 Kan, 69, 75, 78, 833 Pid 837 {

{following

Fmiga

18] Given pur Supteme Court's indication that the statutory
mandates have no senctions for viclstions, we decline fo
conchude that Ahroedin is entitled to a remand for posttrial
and seniencing hearings. Nevertheless, we again note that
the statitory mandate should net be ignored, and that where
there is doubt as to a defendant’s proficiency in English, th
Better practice i to henor the statwiory roandate and appoint

a0 int SEpre et

Affimed.

AR CHations

276 P34

¢ 838 {Table), 2012 WL

1019935
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MEMORANDUM OPINION
PER CURIAM:

*1 A jury in Johnson Coundy District Court found Defendant
Joseph Douglas Spackman guilty of six felony sex crimes
against the older danghter of his then-wife and one felony sex
crime against the younger daughter. Spackman has challenged
the district court proceedings and the resulting convictions on
an array of grounds, We find no bases warranting velief and,
therefore, affinm the convictions and resulting sentences.

FACTUAL AND PROCEDURAL HISTORY

Given the issues on appeal, we need not set out the details of

the sexual abuse. Spackman does not dispute the sufficiency
of the trial evidence—yprincipally the testimony of the victiras

—to support the elements of the charged crimes. The jury
believed the accounts of L.S., the older victim, and M.S,,

the younger victim, over Spackman's testimony denying any

wrongdoing. We do, however, offer an overview of the
develnpment of the case againgt Spackman.

L.8., who was born in 2000, initially accused Spackman of
touching her twice in nappropriately sexual ways 1 March
2012, LS. reported the incidents, both of which happencd
around spring break, to school employees several days later
Although law enforcement officers and a saseworker fron
the Department for Childrer and Families investigated 1.8
socasation, ne action was taken against Spackman. Al the
time, £.5., the children's mother, suggested L 8. made up the
ciatms and deseribed her daughier as having been otherwise
untruthful and a disciplinary problem. E.S, and Spackman had
been dating for several years and were then recently married.

In February 2016, M.8., who was born in 2003, told LS. that
Spackman bad touched her inappropristely. L.8. umediately
hiad M.S. repeat what she had said in a video recording on a
laptop. The girls, who were visibly upset, played the video
for thetr mother. B.8. packed some clothing and other things;
she and the children left fie house and siayed with a friend.
The friend recommendad that B8, fake M8, to the hospital.
B8, did s0.

A specially trained nurse conducted a forensic sexual assault
examination of M8, And hospital personnel confacted
the Overland Park Police Department. Officers with the
depariment began an investigation, M.S. recounted bow
Spackman sssaulted her. During the investigation, L5
reported that Spackman had continued to sexually sbuse her
after the 2012 incidents. The forensic examination of MLS,
vielded DNA evidence consistont with Spackinan, such that 1
in about 750 randomby selected Cancasian or Hispanis males
would mateh the sample.

The State procesded to trial against Spackman in Jauuary
2019 on one ceunt of aggravated indecent Hbertles with a
child involving M.8. and four counts of aggravated indecent
iberties with 3 child, one count of staluiwry rape, and one
count of criminal sodomy involving L5, As we indicated,
L5 and M.S. testified during the trial, along with other
prosceution witesses including the nurse and the DNA
analyst. Spackman testiffied in his own defense and denied
having any inappropriate physieal contact with either L.3. or
7.8, He sagpested L8, disliked him and enlisted M.S. to
falsely acouse him of sexvally abusing her, He testfied LS,
had admitied o him that she Hed in 2012 when she acoused
him, Spackman alse told the jurors his DNA coold bave been




transferred to M8, i they bad inadvertently
bath towel,

*2 The jory At a later
he szgnﬁ > distriet court sentenced Spackiman to a term life

convicted Spackman as charged.

priscn wi %p ole eligibitity after 25 years for cach of the off-

prid convictions to be served concwrrently but consecutive fo

terime of years for the guidelines convietions, The composite

?

eration of b

L€

sentence yieided a conirolling term of incarce

~

plas 110 months with Gifetime parole should Spackman be

conditionally released from prison. Spackman has appealed.

LEGAL ANALYSIS

Spackman raises raultiple issues on appeal: (1) The crimes of

conviction unconstitutionally impose a form of sirict lability;
{2y LS

not have reached a

¥

s testimony could

1751

was so nonspecific the jurors
gonstitutionally permissible unaniroous
verdiet; (3) the Kansas rape shield law violates his due process
vights; (4) the prosecutor made improper stateroents during
jury selection and in closing argument depriving hiofa fair
trial; and {5) the cumulative effect of the trial evrors hkewise
prectuded a fair wrial. We take these points up in order, adding

facts a8 necessary,

Strict Liability
Spackman contends the ¢

) K.SAJ 2000 S3503, wviolates the

ﬂ
-
&
2
o
&
=
=
,
5
o
-
o
=
jo)
)
7
%

75
=
¢ S

and § 5 because # hmposes

a form of atrieot Habiliy if the victim is mi {4 years of
utional defect

gndermines T K.S.A. 2020 Supp. 21453504, criminalizing

. 2028 Sups} 21-5508,

indecent berties with a child,

gd(}g’;}y’ and 7 grimunalizi ing
cause those orimes also
ne forms of the

ireat the victim's age as an eiemani, of s0

o z‘fc:xsas. We find the arguments unpersuasive. 5;}&&«::;1.3;1 did
s in the

awrties spar over whether we should ¢

not raise these constitutional argu ments district court,

and } e pa msider them.

We assume they have been properly g}i‘cs&—:rwd an si presented.

Under | K.S.A. 2020 Supp. 21-3503¢a)3), an individual
somyniis rape by having sexual intercousse with a chiid under
14 years of age. The individual need not know the chnld's age,
and ih@ lack of knowledge is not » deforse, See X5 AL 2028
1-5204{0). Spackman says

siatutory rape,

Suapp. that form of the crime,

imposes @ species of

wmmuniy known as

rea, For purposes of this 2
sharacierization of statutory rape a3 a sﬁs'iaﬁ Eia& 3 ity orime.
See State v Dinkel, 314 Kan, :
*G {(No. 113,785, filed Septoraber 2-% 2{321} { ’l‘j
mental culpabibity requirement for vape of a child under 14.7;
of. Stave v Thomas, 313 Kan, 660, 66Z, 488 ?jé hea

ere is no

{court assurpes rape to be strict ::abihw crime in reje

1

defendant's

due process claim K.8.AL 2020 Supp.

impermissibly dispenses with regoirement defendants know
or have reason 1o know victims have aot consented),

From that premise, Spackman submils statutory rape violates

the right to jury trial preserved i § 5. Section § of the
Kansas Constitution Bill of Rights statess

by jury And the Kan

has construed the language as refaining “the Jury trial right

S

“The right of trial

o

shall be inviolate” sas Supreme Court

as hi‘:;i ically xssﬁs—:d at common law when our state's

Albane, 313 Kan,
438, Syl ‘T: i»‘a”’ B h TRG (2021
striot 13 bmiw crimes were unknown al common law, In

Spackman posits that
other words, according to Spackman, coromon-law arimes
wnvariably consisted of a requisite bad act {the actus rens) and
a requisite bad intert (the mens rea). We aren’t disposad to
accept that premise. But even if it wore true, i proves tog liftle
here,

*3 First, as the sourt recognized in Afbans, what's protected
in & 5 is the division of decision-making between & jury

.

and the district court. In a criminal case, the jury s

constitntionally mandated to decide the facts bearing on guilt

or imnocence based on the trial evidence. The district court

5

X

then, determines matters of law and IMpoeses an appropriate
punishment upen a goilty verdicn. 313 Koo at 64748,
652, A jury's fect fnding necessarily corresponds to the
elorments of a given orime, What § § protests is the fact-
finding fanction itself, not the erime-specific elements o be
found, Spackman's propasition rests on a petrification of the
substantive criminal law ag it was in 1859 when the Kansas
Constitution, including § 5, was ratified. Section 5 did no suech
thing, as the discussion in dfbanoe confimus.

Morsover, Spackman's argument falters because Kansag
had supplanied commondlaw crimes with a comprehensive
before the Kansas
Terr, L. 1859,

iegisk&tive enactment of @ oriminal code

criminal code
and ratiffed. See Kan.
1855, ch. 48, The

supersedes conmon-

Constitution was drafted
ch, 28; Kan, Tomr |}

faw orimes. See State v Sexion, 237 Kan,

853G, Syl § 1 657 P2d 43 (1983);

State v Young,



349, 356, 40 F

SHLAIAPass common-law crimes at

659 (1595). So the right to fury trial did not

R

t the tirse of ratification.

Rather, defondants were entitled to have junies determine their
guilt or innocence based on erivacs legislatively codified i

the territorial laws.

In [R5, the territorial criminal code included statutory rape,
defined as e child
under the age of ten years.” Kan, Terr, L. 1839, ch. 2 . § 26,

I3

carnally and unlawinlly knowing any fen

When the fiamers drafled § 5, Kansas recognized stahuiory

i 3

rape as curtailing the required mens roa based on the victim's

young age in a way sunilar to Spackman’s characterization

of rape under : K.S.AL 2020 Supp, 21-53503(a33) as a sirigt
tiability crims. See Fare Linpd, ST Kan, S04, 302-03, 33P 307

{1893) {recogmuing vuderage vic
defense negating crimninality of aet of sexual intercourse
prder statute using same language as terriforial prosoription
of statutory rape). In short, there was no exiant common-
law offense governing sexual intercourse with children below
2 specified age when the Kansas Constitution was drafted

¥

and ratified, so § § would not have preserved some right to
jury irial for that orime to the exclusion of 3 prosecution for
violating the statutory crime already enacted in the torritonial
isvw Kan. Const, Schedule § 4 {torritorial laws to remain

n effect upon congressional approval of Constitution until
t’i ¢ laws otherwise repealed). Tn the same veln, nothing in

7

8 as‘gum@;‘ﬁ {orin §

5} wsmié prechsde the Kensas

amending the criminal code from thue

3

MY
tim@, *nd thﬁgs: amendments wou i&i aot expand or contract the

Spaci'mar similarly asseris statutory rape violates liberty
interests protested i the Kansas Constitution Bill of Hights

.

§ 1 because the crnime is not narrowly tatlored o promeote a

compeliing governmental interest + O Hodes 8 vey,
§ ¥ S(‘?*, idi, 30% Kan, 610, 671, 440 P3d 461 2019
{Rection | protects Rmdamental vight of personal autonomy
subject to narrowly taitored limitations promoting cormpeliing

governmenial interest) He contends 2 stansie wﬁmmmg
knowledge or scienter requirement as to the victim's
age would he just as effective in protecting clildeen and
promoting public policies grounded in the criminal law. And
hie says staluiory rape is, therefore, not narrowly talloved.
Spackman's premise of equivalent detorrence is speious, and

he cites ne legal or social science support for i

K.SA 2828
{3}, we are unpersuaded the frestmont of

Assumning § | even reaches this aspect 0% £
Supp. 21-5503(a)

ze is constitutionally iufirm, espeeially given the

the chilid's a
deep historical roots of statutory rape as a crime that does not
the perpeirator’s knowledge of the vietim's age. See
13 Kan. at 664 (o

“constinitional validiny” % stat

redquire

Thomas, 3 siing longstanding recognition of

wory rape under Kansas law};

see also 65 Am. Jur, 24, Rape § 11 {public policy interests in

crinvinalizing stabulory tapel; 6 Am. Jur 2d, Prool of Facts §
63, Mistake as to Age of Stahiory Rape Vistim § 1 (historical

basie for criroe). Protecting children under 14 years of age
pe o o
hand of adults, even

s
i

from sexual caplotation at the if they

ostensibly consent, is a compelling governmental interest. For

the most part, children of that age lack the maturity o raske
well-reasoned decisions about engaging n sexual refations

and may be manipulated {often easily} by much older adubs,

fras KLR.A, 2020 Supp. 21-580%(a)

error on the adult and thus deter

Statutory rape laws, suc
(33, place the sisk of

sexual conduct if there is doubt about the other participant’s

age. That's sufficiently focused to survive constitutiongl
examination, And the deterrent effect undercuts Spackman's

foundational premise. Nasrow failoring dossn't necessarily
reguire the most exacting standard-bere, requiving an adult
o have actual kuowledge of 4 sexual partner's age-—io be
constitutionally acceptable where the regulated conduet s

itself socially undesirable and commands oo constitutional
protection. See U State v Mossman, 294 Kan, 901, 910-11,
IR PG 183 (2012) (recognizing typically explotiive nature
of sexual relations between adult and underage teen).

*4 As we indicated, Spackman invites us to adopt either or
both of his
sodomy and indecent liberties with

arguments o bwalidate those forms of criminal
& child that mchde
elements dependent upon the victings age. For the same
reasons we have found the argnments unavailing s o
statutory rape, we decline Spackman's lovitation to apply

them elsewhere.

Unamimaus Yerdic:
Spackroan next argees e has @ right fo a unanimous jury
verdiet under the Sixth Amendment fo the United States

Congtinition and that right was breached in L.S.'s festimony
outhining the instanses of sexual sbuse because they wers not
desoribed with sufficient partionlarity. We agree Spackwan
hias identified a newly recogumized constitutional right, but we
don't share his applisation of w. Again, we bypass the parties’

ferroing over preservation of s issue for appetiate review,




In | Ramos v Lowfsigng, SS90 US| 140 S 1394,
1396.97, 206 1. Bd. 24 583 {2020,¢ th*nied Seates Supreme

Court held that
long recognized as a componert of the Sixth Amsndment

the nnanimous verdict requirement i had
right o jury trial o feders! oriminal cases should be
incorporated through the Fourteenth Amendiment and applied
o state criminal prosecutions. Given the Kansas Supremss
Court's approach to constitutional Jurisprudence that typically
regognizes rights under the Kansas Constitution equivalent
to those the United Siates Supreme Court has found n
comparable provisions of the United Siates Constitution, we
presume there is a right to unanimous jury verdicts in criminzsi

2]

cages grounded in § 10 of the Kansas Constitution Bill

P

ights and, perhaps, in § 5.

/'A'J

But we find Spackman's argument for a violation of hig

constitutional right to a unanbnous hay verdict difficult to
follow. He appears {o suggest the jurors could not possibly
have agreed be conumitted particudar acts of sexval abuse

beeause 1.5, described the incidents ondy in general terms.

And, as a resull, he says that deprived himn of unanimous

verdicis—a defect he lkens to o stroctural crror requiring
reversal without & showing of aciual prejudice. At the same

time, however, Spackman submite the fssue differs from a
multiple acte problem in which jurors have been presented

with evidence supporting more instances of wrongful conduct

than charged erimes. To protect dsi’sndam‘s right 10 &

m
w

unaniraous verdict in that situstion, the district court fypically

F
J

will instruct the jurors that they most agree on one specific aot

we to retum a guilty verdict. See Srave
310 Kan. 150, 154-55, 448 P34 1132 (201 9) {recognizing rule
N

for each chiary

2940 Kan,

j State v. Colston,
34 {2010 (use of jury instruction); PIK

but Suding no multiple acts);
G52, 961, 235 PAd L
a9
:Ln

Crimn. 4th 68100 (
and need for nnanimily a

28 Snpp} {instruciion on muliple acts
to particular act). Here, the distriet
court included a onanimity ngiruction on all but one of the
cotmts identifying 1.8, as the victim, and Spackman has not
chaHenged the one conviction for that reason.

We fes!l advift in navigating Spacloman’s constinational

argument. The jurors had to resobve cwdi‘;ﬁiﬁit}f contest
between LS. and Spackman and did so in faver of LS.
if beheved, L.Ss testimony established physical sels on
ackman's part that entailed soxuoal contact prosoribed under
statutes. L.S
place and ideniified Spackman as her abuser Although the

sort of conduct,

the applicable . descrtbed where the acls took

abuse involved repeated fnstances of the same
that does not amount 1o a constitutional defect in the Siate's

explained why we

proof. Spackrean has not satistactorily @

should treat it that way. A putative victim's anusually generic

testimony about the charged eriminal conduet might open

o

ine of attack on his or her credibility and a closing argument
urging the jurors to find a reasonable doubt abouot what really
happened, But that's far different from a constitutional defect

requiring reversal of a convichion for lack of jury unanimity.

y
¥

Spackman hasn't orossed that threshold,

Rape Shisld Stature
*% Spackman next argoes that KUS.AL 2020 Sgpp. 21-3502,
commeonly known as the rape shield law, i3 unconstitutional
and cannot be enforced, In furm, he submits the disiriel court
improperly relied on the statite in rez‘usmg, o admit evidencs
he says bears on L.SJs credibility. We find the argument
strained and unpereuasive, This is arsoihsr issus Spackman
as ratsed for the first time on appeal, We indulge him and put
servation.

3

aside the State's connter based on lack of pres

R

Spackman wanted fo ftroduce evidencs at trial that after
the incidents 2t issus here, LS. went on a sexuvaily orlented
website and Hed about her age to access the content. He also

that 1.8, had made accusations
AL 2020
secution, the defendant

wanted {o introduce evidence
of sexual abuse agamst ather individuals. Under E(
Supp. 21-53502(b), i sex orimes pre

generally cannot ndroduee evidence fii e vichm's Cprevious

'?

exual condust.” & defendant must file a prefrial motion with
the distriet court

i'/’)

the district court to do so. After 2 hearing,
may allow such evidence if it is relovant and not otherwise
K.S.A. 2020 Supp. 21-3582(b).

et

inadrassible.

The distriet court denied Spackman's motion, fading the

¢ was not sufficienily probative of L.8s credibility

s

¢ be adoitied as an exeeption {6 the general pr{s!’:ii)ii,ism i
2026 Supp, 21-5350

. 241}, Spackmen ha\z asserted
the district court meorrectly applied the rape sh “Ed statute or
¢

otherwise abused its discretion in denying the motion. Rather,

he aitacks the consiitutionally of K8 AL 2020 Supp, 21-55802
on the grounds it deprives criminal defondants of due p 88
hy creating an unlevel evidentiary playing fleld or Iac

reciprocity with the Stete i pre Spackman
cites K.S A, 2028 Supp

criminal defendant’s

strial practices
. 80-458 as a couderpoint allowing
other crimes or ¢ivil

the admission of a

wrongs as trial evidence. He contends what he characierizes
as the disparities between the exclusion oi"'ﬁvid&mfs pes‘tainin ¥

G20 Sapp,

to victhms 1 osex onme cases under K.SA,
215502

defendants under K.5A. 2

2 and the admission of pvidence ;seﬁammﬁf o criminal

{20 Supp. 00-455 creste a dus



process violation, and he clies U Bardiug v Gregon, 41218
470, 472, 93 8. Cu 2208, 37 L. Hd 2d 82 (3973), as bt
supporting anthority.

Bhut Wasdius offers an inapt comparison. In Bordine, the ot

field that an Oregon siabuie violated fundamental due process

rights by requiring eriminal defendants to idendify before rigl

any witnesses supporting an alibi defense without imposing ¢
reciprocal obligation on the State to disclose witnesses who

wonld rebut the alibi, 1 412 118, st 472, The congtituiional

viee lay i “reguirling] a defendant fo divulge the details of

his own case while at the same time subjecting bim o the

hazard of surprise concerning refuiation of the very piece

¥4

of evidence which he disclosed to the Siate” ¢ 412 U8,

at 476, Although the Blrding Court sugpested due process

ey,

requires some “balance of forces between the scoused and

his acouser,” i did not examine reciprocality apart from the

disclosure of alibi witnesses. © 412 USRS, a1 474,

The Court recogrized 2 due process need for mutual pretrial
discovery of evidence bearing on a narrow issus! a defendant’s

with quitt: a ifferan

b=

claimed alibi. Spackoan presents us

midating the admissibility

proposition. He says two statutes re
not the discovery, of different types of evidence spmehow
offend the diserete due

defendants embodied in Wardins, And, in turn, the rape shield

process protection for criminal

law must be declared wneonstitutional. Spackroan's logical
and legal leap tumbles into the abyss. The juxtaposition of
the rape shield protections in KLS.A. 2020 Supp. 21-5502
and e use of other orimes evidence in K.S.A. 2028 Supp.
£0-455 d s not ¢
due process,

reate an imbalance upending constitutional

2020 Supp. 21-5502
madmissibibty moa sex

*6&  As we have explained, K.5A,

tnposes & general mule of

critme proseouiion of evidence about the victim's “sexual

conduct”—an exceptionally encompassing category typically
covering intieate lawiid activity most people endeavor fo
keep prw'ue But the statuie permite 3 distrlel court to make

&

determination that such evidence might be of

=
2
=
o
Lo
“
g
Lo
3
o
o

such relevance as to be admdssible. The statute, then, does not
irnpose a categorical exchusion of sexual conduct evidence,
Sinstlarly, KIS A, 2020 Supp. 60-455{a) g,md ally treats &

criminal defendant's commission of “a orime or civil wig SB;.‘

apart from the charged crimes as inadmiasible trial cvidence.

The statute condaing iwo exseptions o the general nule of

inadmissibility, Other

crimes evidence may be adroitted if

those facts hear on some aspect of the charged crime. For
wwve identity by

8

example, the State may circomstantially p
showing the defondant previously (‘.G;ﬁ‘}mii‘t@d simifar crimes

N
using a highly ais, finetive ma}md corpmon to the ahczzgw

a car 1o use as 4 gelaway ’»‘b?‘idc ina cmmd jew si\:\, storg
robbery, even though the defendant had not been charged with
See K.8.A. 2020 Supp. 60-4553(%) {admissibility
to prove “material fact” including identity, preparation, amd
AL 2028 Supp. 60-455{(c) {

“modus opsrand” as establishing identity). More to the
cutions for

auic thefl,
plany; K.S admissibility 1o prove
& point
here, perhaps, s the second exception: In pross
designated sex ovimes, the State may offer evidence the
defendant commitied other statutorily defined scts of “sexual

misconduct” 10 prove propensity ot for any other refevant
purpose. K.8.AL 2026 Supp. 58-455(d).

The State moust give the defendant notice at least 10 days
hefore inal of any evidence to be offered under KI8.AL 2020
Supp. 60-453, affording the defondant the opportunity to file

& motion in Himine with the district court to preciude or lmit

the evidencs. K.8. A, 2020 Supp. 60-453{c}. ‘m any svent,
xehude the evidence

valoe is substantally vm‘w;ghcdb itsun d

the district court should ¢ its probative
}qud ¢ to the
SEO-TL, 464

defendant. Stade v Hachmelsier, 311 Kan, 504,

P 947 (20205,

We fail
sighis in the way he alleges. There is no discordance between
K.8A 2020 Supp, 21-8502 and K 8.4, 2020 Supp. 60-435
e progess protections for crinnnal defendants

to see & degradation of Spackinan’s doe process

implicating due

N

comparable to the defect the Wardius Court found in Oregon's
one-sided disclosure of alibi evidence. The rape shield statute
comtaing a general rule of exclusion of centamn lawiul activity
sly, K.5.A. 2020 Supp.

£0-455(d) has a general nde of admissibility in sex crimes

of victims of sex cumes. {Jonvers

orosecutions of defondants’ acte of sexual misconduct apant
from the charged crimes. By statutory definiiion, those acts

AL 2020 Sapp, 80-485(g)

>/

almost certainly will be tllegal K8

{defining acts of sexuval miscondust), The two categories
of evidence regulated by K.S A, 2028
and KLS.AL 2020 Supp. 60-453{d) are

do not comprise reciprocal

2

materiaily different

Supp. 21358

and certainly discovery and

it of a single factual circumutancs Hke an

o

evidentiary treatme
alibi,

Moreover, each statute permits judicial intervention before

4

nal o override the general rule o

&

ensure a fhir irial i
any given case. So @ defendant may be permitied to use



evidence of a victing's sexual conduct upon & specific showing
of relevance and need, notwithstanding the defaull against
admissibility in BL8.A 2020 Supp. 21-3502.

defendant moay successfilly exchude other orimes evidence

Likewise, a

under K.8.A. 2020 Supp. $0-453 with a speeific showing of
iirelevance or undue prejudice. Those procedures for judicial
notice and heating avold any gross imbalance between the
State and th

comparable o the fo

e defense undermining doe process protections

reed  disclosure of a defendant’s
alibi evidence with no reciproval disclosure of the Siate's

sountervatling evidence.

Frosecutorial Evvor
*7 Spackrnan next contends the prosecuior made impropey

coroments twice during jury selection and fwice in closin

£

5
33

argument. Spackman brands those remarks as prosecutorial

erroy that deprived him of a fair trial,
We examine claims of prosecutorial error with a revamped

standard the Kansas Supreme Court iniaﬁizsiiy wiimed
£3d 1060

whather an

Sherman, 305 Kan, 88, 109, 378
20163 The enalyvtical model first considers

s cocurred and then weighs any prejudice to the

&',a
,.4.
_"‘3 ;

dant resulting from the sror Comments made during

jury selection, opening statement, or clostug argurnent will be

considered error if they il outside the wide Intitude alforded

a prosecutor in selecting fair-minded jurors or in discugsing

the evidence and the Iaw in sintements to those Jurors, T 303

Kan, &t 109 This simply wansplanted the initial step in

the former process, though substituting the ferm “error™ for

“misconduct,” a more pejorative label at least connoting &

deliberate violation of the rules even when there might be only

an inadvertent mistake. © 305 Kan, at 10405
If an appellate court finds the challenged corments to be
prosecutorial error, it must then consider prejudice measured

t State v Ward, 292 Kan. 341, Syl
6, 256 PAd B0Y (2011), for 8 constitu

\

tienal wrong. The
F, must demonatrate
“did not
ceount of the full

State, as the party beoefiting from the en
eyord 2 roasonable doubt™ that ‘hs mistake

affect the outeomme of the trial™ taking a

o >

trial vecord. © Sherman, 305 Kan, ot (09 (quoting - Ward,
297 Kan, S41, Syl 9 &)

determine if the error deprived the defendant of @ fair wial

That is, the appellate courl mast

—a constitutional protection rooted both in due process and

105 Kan,

at 9899, 109, The

1t Sherman veplaced 3 multifactor standard

profudice analysis i

that also considered the pmsscuior' s bad mtent or il wifl—

breaches of professional conduot the court concluded could

be more appropriately addressed i ways other than reversing

a conviction inthe abs 308 Kan,

at 114~15,

ence of material pre:udscﬁ,

We first consider jury selection. District courts permit the

fawyers fo question potential furors to explore for experienc@s

or precenceived notions—a  euphemism im: higses  am
se fair in h case

prejudices—that might clond thelr abilty

at hand. Ses K.S.A. 2028 Supp. 22-348 '(’f‘; {lawvets shall be

permnitted to question potential jurors subject fo district court's

&

reasonable vestrictions; distnet cowrt may also examine

potential jorors}; see also .

el

eSS

301 Kan, 629,

635, 346 Pad 1062 (2015} {(S‘Aﬂﬂliil{ purpose of selection
provess and distriet cowrts antherity to regelate

&

fawyers'

1723

questioning of potential jurors). What might be a sevion

preconoeption or blind spot for & jurer 10 one ¢ase or a fype

v A

of case might not be In others. The give-and-take necessarily

4

touches on issues and cvidence that raay acise during the

srial, permitiing the lawyers to gauge prospective jurors’ overt

views and more subjective percepiions. The reconnaissance
allows the lawyers fo challenge potenizal jurors for legal
cause and o use a stahuorily allotied number of peveraptory

strikes o remove remaining candidates whoe may harbor

inhospiiable perspectives on a party, & claim, or soroe aspevt

of the anticipated evidence, See K. 8.4, 22-3410 (dentifving

graunds supporting challenges for cause); KL8. A, 2028 Supp.
233412 {peremptory challenges of prospective jurcrs). The
process is nod, however, supposed to be an unvarnished
opporiuniity for the lawyers to inculoate prospective jurors
with their spin on the law ot the evidence. Some lawyers try
1o do a great deal of juror “education” in the selection process,
but there is an amorphous boundary thet shouldn’t be orossed.
*§  Spackman submits the prosecuior overstepped with

guebﬁ inns o the praspeetive furors inquiring how they would

‘?

feel if they had to come into court and discuss a sexual

sneounter in front of strangers, He did not raise an objection

to the Hne of quiry with the disirict cournt, but the absence

of an ohiection does not preciude appeliste review of possible

prosesutorial error. The proseoutor's examination sirikes us

as falling in the fuzzy ares near the ‘amumiary {ine separating

proper examination of a jury panel fom hs improper. The

fine of questions probed w’mﬁ.e, e prospective jurors world

sie b‘
l\r H

e in that situation ¢
assess how they might react § L S, oand N

be uncomforiable we assume) to

¥
M.S. as witpesses,




AR
STAY

Rut the questions also inferentially disposed the prospective
eg in L.8s and MSs
and vickims of sex corimes

jurors to put thomsel position both

a5 Wwiinesses A Prosed ufor's

sugo“@ ion that jurors consider how they would feel or react if
they were the victim of the charged crime or a member of the
victnt's i‘amii; arpounts to an boproper argument appealing

yo their emotions rather thas assisting them in fairiy ass&:s:su‘;g

r
o]

pplving the law o thelr assessment. Ses
PIR3, 1208-09, 427 P3d 885

the evidence and a

tafe v Lowery, 308 Kan

If the prosscutor were concerned sbouwt polential juror
reaction o children making allegations of wrongdoing
generally or of sexual sbuse in particalar, thers
direct ways of probing the issuc without closi
improper equation of the prospective Jurors and the victims.
That said, oven if the line of ingquiry anounted to proseoutorial
ervor, 1t was isolated, corpparatively subtle, and remote fom
the jurers’ work in hearing the evidence and rendering their

Kan. 619,629 448 P3d
418 (2019) (district cowrt's moissiatoment during jury selection

verdicts, OF & State v Boothby, 310

4

both “brief™

resulting 8 no material prejudice to defendant). This was not

and “attenuated” from later izl procesdings,
an elaborate {and tmproper) exhortation in closing argument

y the furors just before they began deliberations. See Siate
V. Uemsi Ne. 120,602, 2020 WL 3481489, at ¥6-7, *11.12

{Kan. App.) {(snpublished opinion) {prossowiors extended

piich in closing argoment that jurors needed o protect child
alleging sexual abuse becauss adulis around child faled to
de so substantiably contributed to reversal of conviciion), rev
denied 312 Kan, 896 (2020), We do not see tangible vntoward
repercussions for Spackman,

Spackman also complains that during jury selection, the

73
@
-y
"
el
L4

prosecutor said any sex set with a child under 16 year
is unfawlul o Kansas, The remark is tochnically incorrect,
fwiually

Someone younger than 16 who is marrded may

engage in consersual sexual activity with bis or her spouse.

K.5A 2{?2-& Supp.

covnment ai,(:eui imiawﬁii \L\bi‘ni mndu ct dir@c:i@(i at azhikémn

Had no bearing on this case and never came up during the tnal,
since Spackman was not marnied {o either LS. or M.S.

Lawyers are not pernuitted to misstate the law in their rernarks
to or in front of jurors. Stafe v duhah, 302 Kan. 783,
791, 388 P3d 819 (20

the law is commonly considered ervor vuder the Sherman

153 A prosccutors misstatement of

jury sefection that Kanses no longer oriminaliz

standard. Here, we are, however, inclined to characterize

the prosecuior's remark as a mistake but not necessarily
ion that a

ppiy o the determination. "s‘hm&mar& could be characterized

prosecutorial error on the no rule of reason should

1 everly broad or incomplete generalization that m no

way raaterially misled the proseeutive furers. Bot that may

&g
be 1o more than a benign way of deseribing some ervors. To
‘s;e sure, howeves, the misstatenmient was wholly @draneous

{o the case. Had the prosecutor observed (incorrectly} during

es sodomy
oh it does,

between consentimg adults of the same sex, althou

E\\ - .
see Y RUGA 2020 Su ipp. 21330

sitiation, Aii}muga that p f

W1), we would have &
the sodomy stafule

ed, it re
e prosecutor would be t

siniiar

s unconstituiional and cannot bc snfors maing part

of the criminal code, so the techuically
incorrect aboui 2 legal issue having ncthiisg {0 gi(; with the

¥}

case. See State v france, 49 Kan, App. 2

(2 “‘m‘wa-fm?ing =(b.A.E{}Bbuppwv_i--ﬁ,@‘}fi%{a}{l}
G bf: ronstitutionally nnenforsealyle).

*§ A ruls of reason i assessing prosecutorial evor
would inject Hoe-drawing when, pethaps, the Sherman court
intended none, especially as to niistaken staterosnis of legal
principles. i Sherman, the court focused on the revamp@({
prejudice standard and did not offer a detailed discussion of
what amounis to erroer. At least when # comes to telling jurars

what the faw i3 or is nof, the fest may be bi a mixwhm

staternent, however trivial or wrelevand, necessarily creates
prosecutorial stror, We, therefore, resume a categorical rule 1n

this respect and treat the remark as prosecntorial error. Having

done 50, we are certain the ervor did not influence the oulcome

of the trial in any way.

Toming to closing srguroent, Spaclman complains the

prosecutor told the jurors that they could conviet him of

N

aggravated indecent Uberties with a child for his comlact with

WLS. because she was less than 17 vears old. We agree the

prosecutor materiaily risstated the law and oomunitted erro

The charge required the jurors to find that M8, was icss

than 14 years old when Spackiman sexually assauited her. Bt
we are unpersuaded the single mistaken reference to the age
requirernent deprived Spackman of & falr tnal,

First, the prosecutor’s misstatement was not repeated and, at

N

most, amounded to a flecting reference to & spocifie age as

an element of the onime. Second, the perfinent insinuction

cormvectly informed the jurors they had to find M3, was

under 14 years fistrict

s of age o convigt Spackman. The <




court, of course, read the instruciions o the jurers before the

e

fawyers' olosing arguments, and the jurors had eopies of the

instructions to consult during thetr deliberations. We have

ne reason o suspeet the jurors aievai:ed the isolated rerpark

of the prosecutor over the jury instructions; we, therefore,

presume the jurors followed the instructions abssat a contrary

indication, See Hachmeister, 311 Kan, at 313 {appellate

counts presume Jurors follow instnuctions given ‘w district

courty; Srare v Gonzalez, 307 Kan, 575, 595, 412 P34 968
5

na,,

{2018). And i:he undisputed evidence established MBS, was
less than 14 vears old when Spackman allegedly abused her
We are convinced the misiake did not deprive Spackman of
2 fair triaf

Spackman also chalienges the prosesutor’s comment m

closing argument that a forensic sexual asssull examination
is “not a fun procedure.” The gyrnﬁwu‘:swi' briefly described
the examination, which tvpically inchudes physically intrusive
probes to recover biological evuience from the victim'y body.
The deseription recapitudated testimony frore the nurse who

mned M5, The prose
aside that did not appear

exarn: cutor's characterization was 2 single
to be tied 1o any more fully developed
argument fo the jurors, We belleve we may safely assume
most people would agree that such an examination {s not fus

in that respeet, the corament does not strike us as error.

But Spackman contends the prosecutor sought to ehen
syimpathy for M.&. by pointing oot she had to go through g
“not fun” forensic sexual assault exarination. The suggestion

seerns o be strefch. The remark would have been, at best, an
exceptionally obligue reguest for the furory’ undue solictiude.
The examinaiion itself had independent relovance in the case,
sinoe it generated DNA evidence against Spackman and,
thus, was an appropriate topic of discussion in the closing
arguments.
On appeal, the State suggests the prosecutor's deseription
of the examination wag an srgument designed o bolster
crodibility—M.8, wouldd not bave falsely reported a sexual
assault becavse she then would face an intinate, unpleasast
physical exaraination. But the trial record does not show M8,
knew what a sexual assanit examination enisiled before she
aceused Spackman, So that justification for the prosecutor’s

comment dossn't hs}id up very well, We return to our initial

ohaervation that the prosecutor's remark was an acouraie
characterization of the sxarnination that simply seeres to have
Been dropped milo the clostng argument o futherance of

S SNy :
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no greater or more significant point. As such, 1 was not

<

prosesutorial ervor, And 3if it were, i€ rather &

o

quality did not compromise Spackman's right to a fawr wial.

Crmgdative Svvor
*i§ Appellate courts may weigh the collective effect of frin
ervors and grant relief if thelr overall bropact deprived the

defendant of a fair hearing even when the errors considered

individually would not necessarily require reversal of 3

conviction., | Swte v Harris, 310 Kan, 1026, 1041, 433
PAA 1I72 (30U9Y U State v Swirh-Parker, 307 Kano 132,
167-68, 340 PAd 485 (2014). Spackman urges us o do s0

here and find reversible swror. An o %p setfate court should

examine the entire trial record to assess multiple trial ervors

in the aggregate. ¢ 301 Kan. at 167-68. The assessmerd

necessarily takes into account “how the frial judge dealt with

the errors as they arose; the nature and sumber of errors and

their interrelationship, (fany; and the overall strength of the

i S;‘a;e ¥

AMiller, 308 Kan, 1119, 1176, 427 P3d
ien the heightened rsvisaw for constitutional

ervor apphes to any of the deficiencies—as it dogs for the

prosecufor's misstatement of the ieaw in closing argument—

o,

that standard governs the cunwmlative ervor analysis. | Stare
v Thomas, 311 Kan, 803, 914, 468 P3d 323 (2020).

The only ervore we have foond srose in the prosecutor’s

comuments in jury selection and one remark in closing
argumeni, Rach of thern, at most, presested @ nowmal

or irivial misstatement. As we have already explained,
was ne reversible error. Without repeating
3 had a

pyramiding offect that amplified thetr otherwise minimal

Singiy there
our discussion here, we cannat conchude the evrors
influence during the drial into a collective erosion of
Spaclman's right fo » fair procesding. Withow gilding the Hly,

5

the srrors were innocucus individually and assessed together
they remained so. We are porauaded bevond & reasonable
doubt that the outcome of the trial would bave been the same

had those srrors never happenad.

4

Affirmed.
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