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BRIEY OF APPELLEE

Appeal from the District Court of Sedgwick County, Kansas
The Honorable John I Kisner, Ir., District Judge
Disirict Court Case Number 17 CR 446

STATEMENT OF THE ISSUES

The prosecutor articalated valid race-neutral reasons for striking five

.

prospective  jurors, and defendant failed fo show purposeful
discrimination. Did the trial court properly reject defendant’s Balson
challenge?

Did the district court properly classify defendant’s Michigan offense as
a person felony for criminal history purposes?

Diid the district court ery in considering defendant’s prior convictions in
determining his senfence?

Are defendant’s constitutional challenges to rostitution properly before
this court, and, in any event, do they {ail on the merits?

i



STATEMENT OF THE FACTS
Maurice Brown was charged with five counts of aggravated robbery and 14 counts
of kidnapping. (R.1, 26-37.) Following a preliminary hearing, he was bound over on two
counts of aggravated robbery and eight counts of kidnapping; the facts of the underlying
crimes are not relevant to the issues on appeal. (1 45, RUX, 3-9)

Following voir dire, defendant lodged a Batson v, Kentucky, 476 US. 79, 106 5.

Ot 1712, 90 1. Ed. 2d 69 (1986}, challenge to the Staie’s decision to strike five prospective
jurors. (RUIX, 143.) After the State articulated its reasons for each strike, the district court
denied defendant’s challenge. (R I¥, 144-58.3

A jury convicted defendant as charged after four days of evidence. (R. X1, 10%-
11,3 Defendant filed a timely notice of appeal after being sentenced to 200 months in
prison. (R, ], 183; B X1V, 67-68.)

Additional facts are presented in the Arguments and Authorities section of this brief

in order to fully address the ssues,

r



ARGUMENTS AND AUTHORITIES

Because the prosecutor articulated valid race-newtval reasons for
striking five prospective jurors, and defendant failed to show purposeful
discrimination, the irial court properly rejected defendant’s Bason
chalienge.

Tn Balson, 476 U.S. 79, the United States Supreme Court held that the Equal

Protection Clanse applies to the State’s privilege to sirike prospective jurors through

pereruptory chalienges. When a Ralson challenge is asserted, a three-siep analysis applies;

P.3d 1027 (2010); Riate v, Pham, 281 Kan. 1227, 1237, 136 P.34d 919 (2006},

““First, the party challenging the strike must make a prima facie showing that
the other party exercised a peremptory challenge on the basis of race,
Appellate courts utilize plenary or unlimited review over this step, Hill, 290

Kan, ai 358,228 P34 1027,

Second, if @ prima facie case is established, the burden shifis to the party
exercising the strike to articulate a race-peutral reason for striking the
prospective juror. This reason must be facially valid, bot it does pot need to
he persuasive or plausible. The reason offered will be deemed race-neutral
uniless a discriminatory intent is inherent in the explanation. The opponent
of the strike continues to bear the burden of persuasion. 280 Kan. at 358,
228 P.3d 1027

Third, the trial court must determine whether the ohjecting party has carried
the burden of proving purposeful discrimination. This step hinges on
credibility determinations. ‘[Ulsually there is Himited evidence on the issue,
and the best evidence is often the demeanor of the party exercising the
challenge. As such, it falls within the trial court’s provinee o decide, and
that decision is reviewed under an abuse of discretion standard. [Ciiations
omitted. ]’ Sindev, MeCuollough, 293 Kan, 970, 992, 270 P34 1142 (201207
Siate v, Bottder, 299 Kan, 448, 461-62, 325 P34 1075 (2014}

fudicial discretion is abused if judicial action (1) is arbitrary, fanciful, or

unreasonable, i.¢., if no reasonable person would have taken the view adopied by the trial



court; {2) is based on an error of law, Le., if the discretion s guided by an erroneous legal

conclusion; or {3) is based on an error of fact, Le., if substantial competent evidence does

not support a factual finding on which a prerequisite conclusion of law or the exercise of

Cionzales, 290 Kan. 747, 755-36, 234 P.3d 1 (20105, The party asserting an abuse of

disceretion bears the burden of showing such abuse cocurred. State v, Woudward, 288 Kan,

297,289, 202 .34 15 (2009).

Defendant argues that the tial court erred in denying his Hatsen challenge.
{ Appellant’s Brief, 4-18.} The record shows otherwise.

Defendant’s Batson challenge focused on the State’s peremptory strikes of 1A, JN,

K8, L8, and AQ. (RUIX, 1430 IN was of mbied race, while the other fouwr prospective

jurors were African-American. (R 1X, 14243} The State will address cach of these
PrOSpective jurors in furm.

i

During voir dire, the prosecutor explained that if the jury convicted defendant, it
would be the judge, not the jury, who would determine the septepce. (R, VI 993 When
the prosecutor asked if anyone had a problem with that concept, 1A asked whether the taw
that applied at the time of the crimes or at the time of trial would apply. (R, VI 99-100.)
He then asked, “[mly problem here, the fact of 2013, do we have all the facts from 201577
(R.VEHI, 106,

Mear the end of the State’s voir dire, the prosecutor asked whether the prospective
jurors could look at all of the evidence before rendering a verdict. {RU1X, 77.) 1A replied

4



that he would “like 1o recetve more evidence becanse we want fo give justice. We want
justice for the victim and him. Also, [ see him as a victim so his side, your side, 50 bave
to do more investigation to get to that right or to get to the justice. 5o I would require

additional evidence.” (K. 1X, 77-78.}

where TA was from, but acknowledged that he did not appear to be from America. (R 1X,
1443 The prosecutor provided two reasons for its decision to strike TA: a language barrier
that it made it difficult to communicate, and 1A’s repeated statements and guestions
indicating that he would want to see “more evidence” (K. 1X, 144}

In finding that the State had presented a valid explanation foy its strike, the court
stated that 1A “seemed 1o have some very strong opintons,” some of which 4id not appear
to he based on a “comrect knowledge of the system.” (R, IX, 145} The court also found
that there was “[cllearly” a language barrier.” (R, IX, 145.) The court ruled that defendant
had not shown purposeful discrimination with regard to the State’s strike. (R IX, 145

SN

Oy the first day of voir dire, IN said that she owned her own business, specifying
that she was a wedding coordinator and an interpreter. (R, VIHE 48} Later that day, she
said that she was “interesied” upon being swmmoned for jury duty, and noted that she
watched movies and television shows involving juries. (B. VLI, 88-20.}

The following day, defense counsel asked if any prospective jorors had “any
concerns about finding an innocent person guilty,” (R, IX, 98} When it was her turn to

address this question, JN replied:



“With the way we are in America right now, 1 have a great fear of that. You
hear about people, you know what we all hear about, people being in prison
and then it was a case of misiaken identity. It was a coincidence, the wrong
place at the wrong time, maybe not following up with all of the evidence or
whatever it was. At this time it i so important to do follow-up and look at
all of the evidence. And we as our responsibility to look at everything.
That's why T am in fear of putting an innocent person away for - it 18 a greal
fear because essentially right now, no offense or whatever, but putting people
of color especially right now. And my mom is — | am of mixed race and so
that is so important to me that we get everything right,

Do it right because we want to follow the steps and do everything by the book
as we should., And if that is what it takes, then that’s how we should do @
because putfing an inpocent person away is the worst thing that can happen
1o that person. Think of the time they spend in jail, the vears they have. Itis
like it will make them seek revenge if they want to and it will be a vicious
cycle. So in doing the right thing and doing it ke we should, Jook at all of
the evidence and there is no morals, there is nothing else involved other than
the evidence, that’s how we should do .7 (RUIX| 107-08.)

Defense counsel thanked N, said her remarks were “awesome,” and praised her for
being “very eloquent in her speech.” (R IX, 109

1 challenge, the prosecutor acknowledged that JN was of

mixed race and of Asian descent. (R. 1%, 145-46.} The prosecutor then explained that the
Siate struck JN for multiple reasons. First, INs responses to defense counsel demonstrated
that JN “has preferencels] towards” African-Americans. (K. IX, 146 Further, the
prosecutor stated that JN “went on basically a 3-minute rant about locking up mnocent
people and appears to be Jooking at a very microscopic view of the criminal justice system
with regards to locking people up. [Defense counsel] called ber very eloguent.  [JM]
constantly smiled when [defense counsel] was talking.” (R.1X, 146.) The prosecutor also

noted that I failed to fully explain her jobs on her juror card, instead simply listing that



she was selfemployed. (R 1X, 146.) TFinally, the prosecutor reminded the court that JN
stated that she enjoyed shows such as C87 and Law and Order. {RUIX, 146-47.

The court found that the State presented several valid reasons for the strike. (. 1%,
147} 1In the court’s view, the most significant was JN’s fear of convicting an innocent
person; the court declared that IN's foar “was the strongest of any of the sespondents.” (K.
IX, 147-4%) Based on that and the other factors identified by the State, the court found
that defendant had not shown purposeful diserimination. (R.EX, 148.)

At the outset of voir dive, the court said that it would not allow prospective jurors to
work a full overnight shift, noting the need for a good night’s sleep. (B VIIL 25} Kb
replied that she worked at a hotel from 1 1:00 pan. until 7:00 a.m., but said that she had told
her employer that she had been summoned for jury daty. (R, VI, 26.) When the court
asked whether K&’s employer was going to accommodate her so she could “get a good
night’s sleep tonight,” K8 replied, “[ofhino. Lgoto work at 11. Pl get some sfoep” (R>
VI, 26.) When the court asked whether E.8 would be able to comply with an order not to
work move than four hours, K8 replied in the affirmative, explaining that she would talk to
her employer and “they will be more than happy” to conply. (R. VHL 26275

Later that day, KS said that she had remembered that her brother had been
incarcerated in Texas for aggravated robbery approximately 20 vears ago. (R, VI, 94-
95

As eourt concluded for the day, the court asked the prospeetive jurors o arrive by
8:50 the following morning, noting that the proceedings could not start until everyone

7



arrived. (R. VHI, 127.) K8 said that she would do her best, but noted that she worked untid
700 am. (R, VIL 127-28) In response to & follow-up question from the court, K&
indicated that she would “get it together” and make it on tme. (R VHI, 128)

The following morming, KS informed the court that she had worked her full, eight-
hour, overnight shift, (B 12, 3.) Addressing the court, ¥.5 said, “1 thought that when you
said we could only work four hours . . . you meant if we were selected [to serve on the
jary]” (BLIX, 3. As volr dive continued, K8 said that her brother was the getaway driver
in a robbery commitied 20 years ago. (R 1X, 65.) In discussing the length of her brother’s
prison sentence for that offense, K§ disclosed that her brother also had two other prior
robbery convictions. (R IX, 66-67.}

tater in the day, as defense counsel questioned whether anyone was coneerped
abont potentially convicting an innocent person, K8 said that she “[goes] to sleep watching
the 1D channel. 1t is all about real life crimes that happen, so {seethatalot” (RU1X, 109
She expanded on this Jater in voir dire, noting that she fell asleep to the chapnelona nightly
basis. (R, 1X, 119-20) KS made clear that she was eager o serve on the jury. (RIX,
120

Near the end of voir dire, defense counse! stated that she had a “weird question,”
and then asked whether any of the prospective jurors had tattoos. (R, IX, 1363 KB wag
one of two jurers to respond in the affirmative. (R, 1X, 136-38.) The prosecutor asked to
approach the bench, and during the ensuing bench conference, argued that defense

connsel’s line of inguiry was “dangerously close to trying the merits of this case with



regards to the defense.” (B, IX, 138-39.) After allowing defense counsel to respond, the
court sustained the prosecutor’s objection. (R.IX, 139-40.)

rson chatlenge, the prosecutor identified multiple reasons

for striking K8, First, the prosecutor explained that be “did not want anyone with any
family refation or personal experience of aggravated robbery on the defonse side as a
member of the jury. ] certainly don’t want her comparing her brother’s case to this case
and the evidence there.” (K. TX, 148.) Second, the prosecutor noted that K8 had defied
the court’s order regarding work: “Very simple, if she can’t follow that sort of a simple
court order, T have reservations [about] her following the [eourt’s] orders and instructions.”
{R.IX, 148-49.) Third, the prosecutor noted that K8 “watches the 1D channel, these Law
and Order shows and goes to sleep to them.” (R, X, 149) Finally, the prosecotor said
that he found it inappropriate for defense counsel to have discussed tattoos with K5, and
noted that he had struck another prospective juror for the same reason. (8. IX, 149-30.)
Ruling on the challenge, the court stated that KS was a “particularly strong willed
juror” and said that it was surprised that K8 did not follow the court’s order. (K. IX, 149}
The court noted that it was “fairly clear” in ordering KS not to work a full shift, (B EX,
149.3 The court then declared that KS's brother’s history was even more significant, noting
that K.5°s brother was “in a very similar siluation io the defendant” (R.IX, 149
Ultimately, the court ruled that the defense had not shown purposeful discrimination,

finding that the State’s explanations for striking K8 were valid. (B 1X, 149-50.)

5
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The State identified multiple reasons for siriking LS. First, LS arrived fate to court
on the second day of voir dive without any explasation. (R, 1X, 151} Upon arrival, LS
was “somewhat hostile, which mirrors her attitude here in court. She has sat there with
crossed arms or carelessly eating and spitting in a cup behind me.” (R I¥, 151} In
addition, in response o questions regarding the length of her residency in Sedgwisk County
and Kansas on the jury card, LS wrote “14 miles,” causing the prosecutor to guestion L3"s
dedication to the process, as well as her education and background. (R IX, 151-52.)
Further, the prosecutor noted that LS had Hsted a potential family issue on her jury card,
but then declined to discuss the matter during voir dive. (BRI, 152)

In ruling on the challenge, the court noted that LS had arrived at 9:24 am,, while
the court had ordered the prospective jurors to arrive at £:50 am. (RIX, 132} The court
explained that when the bailiff contacted LS via telephone, LB “was very short with her.”
(R.1X, 153.) Further, the court stated that it had observed “her kind of lack of attention
and kind of laissez-faire attitude throughoul the proceedings here the last day or 507 (R
1%, 153.) The court emphasized that L8’s tardiness was the most important factor, stating
that 1S “caused at minimuom a 30-minute delay” for the witnesses and prospective jurors,
and noting that “it was clear from what the bailiff told me there was no significant apology
or any particular reason for her being so late.” (RIX, 153.) The court ruled that defendant

had not shown purposeful diserimination. (R, IX, 153}

10



A4

AC said on the first day of voir dire that she worked for Marriott International, (K.
VIF, 41} She stated that she was excited to receive the jury sumumons because it would
aliow her to “get away from work,” specifically reforencing “annoying customers.” (R,
Vi, 86-88.)

The following day. defense counsel asked AO whether she thought DNA by itself
is enough to convict someone of & erime. (8. IX, 113} AO replied in the nege tive, and
proceeded 1o give a hypothetical example of someons’s DMA being innocently transferred
oo a stolen item. (RUEX 113

tn explaining why he struck AO, the prosecutor noted that AO was excited 1o serve
on the jury simply because it would allow her to miss work, (R, 1X, 154 Based on ALY
comment regarding annoying customers, the prosecuior was concerned about ADs ability
to get along with others. (R. I, 154} In addition, the prosecutor believed that A5
comments regarding DINA indicated that AG “tends to believe in remote possibility versos
reasonable doubl,” and would potentially “[chase] rabbits” if she served on the jury. (R
13, 154.) Finally, the prosecuior staied that in contrast to other young members of the jury
panel, ACQ appeared to lack motivation. (R, IX, 154-56.}

Tn ruling that the defense had not shown purposeful discrimination, the court found
that the Staie had presented “several factually valid explanations.”” (R.1X, 157} The court
atated that AD was “disengaged throughout the process. | could hapdly understand her or
hear her most of the time.” (R, X, 157.) In addition, the court noted that AQ appeared
guiet and tmid. {(RL 157

11



Prioe facie showing

N was of mixed race, while €8, LS, and AO were African-American, (R, IX, 142-
43.} 1A's racial background is somewhat unclear from the record, though it appears he is
not originaily from America. (R, IX, 144.) In any event, the parties seemed o agree that
he was of African descent, and the court found that defendant made a prima facie showing

N
I
!

with respect to each of the five jurors at issue. (R 1X, 144-57}

The Stare articulated race-neutral reasons for stviking the jurors gt iszug

retterated that the State “carries a relatively low burden to provide a race-neuiral reason for
a strike—the justification must be facially valid, but it need not necessarily be plausible or

perauasive.” State v, Dupree, 304 Kan. 43, 58, 371 P34 862 (2016).

In analyzing this step, defendant focuses solely on the State’s bases for striking JM.
{Appeliant’s Brief, 10-12.) Because he does not argue that the State did not articulate race-
neuiral reasons for siriking the other prospective jurors, he has abandoned any such claim.

State v, Litleiohn, 298 Kan. 632, 656, 316 P.3d 136 (2014} (an issue not briefed is deemed

abandoned).

Turning to IN, defendant acknowledges that the State provided race-neutral reasons.
(Appellant’s Brief, 5.) He argues, however, that the prosecutor alse “accidentally
confessed to having had discriminatory intent” for striking JN, and that the court therefore

1 test with respect to JN. {Appeliant’s

Rrief, 11-12.} Specifically, he claims that there is no support for the prosecutor’s statement



that IN expressed a preference for African-Americans, (Appellant’s Brief, {1} The
record, however, shows otherwise.

Again, in discussing her fear of potentially convicting an inpocent person, JN said
that her fear was “cspecially” strong with respect to “people of color.” (R IX, 108.} She
specifically explained that her mixed race heritage factored inio her feelings on the matter.
(R, T¥, 108) Defendant wholly ignores IN’s comment that her fear of convicting an
innocent person was heightened when it came to “people of color” in comparing this case
io cases in which prosecutors simply assumed, based on stereotypical beliefs, that
prospective jurors would be biased in favor of a member of their own racial group.
{ Appeliant’s Brief, 11.) Here, the prosecutor did not assume; rather, he relied on JN"s own
words. Far from acting in a discriminatory manner, the prosecator was actually seeking to
ensure that no one whose views were clouded by race would serve on the jury.

In sum, defendant’s lone argument concerning the second step of Balson does not
withstand a review of the record, which shows that IN did, in fact, express a heightened
concern for convicting people of a specific race.

Defendant fuils 1o meet bis burden of showing prrposeiul discrisdnation

dowers v, Mississippl, U8, 139 S, Ct 2228, 2243, 204 L. Bd. 24 638

{2019, the United States Supreme Court recently identified several factors to be considered
in evaluating whether racial discrimination ocourred:
« atatistical evidence about the prosecutor’s use of peremptory strikes against black

prospective jurors as compared to white prospective jurors in the case;
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» evidence of a prosecutor’s disparate questioning and investigation of black and
white prospective jurors in the case;

s side-by-side comparisons of black prospective jurors who were struck and white
prospective jurors who were not struck in the case;

+ 3 prosecutor’s misrepresentations of the record when defending the strikes during
the Batson hearing;

« refevant history of the State’s peremptory strikes in past cases; or

s gther relevant circumstances that bear upon the issue of racial discrimination.

Here, defendant points to four factors, each of which will be addressed in turn.

Statisvical evidence

Trefendant notes that the State struck all five “black and mixed raced non-alternate
potential jurors from a pool of 28 individuals.” {Appellant’s Bref, 13} However, our
Supreme Court has cautioned that while numbers alone may suggest discrimination in a
certain case, the trial court must avoid placing a determinative emphasis on any one factor.
State v, Trotter, 280 Kan. 800, 813, 127 P.2d 972 (2006). Rather, although the court can
objectively compare the numbers or other facts, the court must subjectively evaluate the
credibility of the prosecutor as he explains the reasons for each challenged strike. 280 Kan,
at 813,

in Stte v, Alexander, 268 Kan. 610, | P.3d 8§75 (2000}, the State used it

peremptory challenges to strike all four of the Afiican-Americans from the jury. Although

Alexander, who was also an Alrican-American, complained that all the potential African-
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American jurors were struck because of their race, this court upheld the trial comt’s finding
that the State’s sirikes were race-neutral, 268 Kan, at 620-2
Here, the statistics cited by defendant established a prima facle showing to advance

on analysis. The trial court undersiood this,

defendant beyond the first step of the I§
referencing the numbers in this portion of its analysis. (K. 1X, 145-57.y  However,
reasons for striking each challenged strike. Rather than challenging the prosccutor’s
reasons, defendant asserts that the court’s statements in denying his motion for pew trigl
demonsirate that the court failed to understand that “the sheer number of the prosecution’s
minority strikes itself served as evidence of its diseriminatory intent.” {Appellant’s Brief]
143

Again, while sheer numbers are a factor, they are not dispositive.  The court’s
commments at sentencing indicate that the courl understood this concepl. The court
acknowledged that based on the numbers, an appeliate court would likely look closely at -
the matter. (R, X1V, 61.) The court proceeded to declare, however, that the Staie’s race-
neatral reasons were supported by the court’s own observations. (R, X1V, 62.) The court
comtinued: “And I don’t think the situation where the court can say, well, we’ve struck one
so the standard is going to be a little higher for the next one or the next one or the next one
because that in and of itself makes the system not race neutral” (B, XIV, 62.) 1t then
reiterated its helief that each individual challenge was supported by valid, race-neutral

reasons. {R, X1V, 62-63.)



In sum, the frial court understood that sheer numbers can be considered, but are not
determinaiive. The court conducted the appropriate analysis of each individual strike and
determined that the State had valid reasons {or siriking the five prospective jurors at issue,
Defendant’s use of the numbers notwithstanding, he is not entitled to relief.

Side-by-side comparisen te exmpuneled jurors

Diefendant argues that a side-by-side coraparison of IN and AQ to empaneled jurors
shows that the State acted with discriminatory intent. {Appellant’s Brief, 14-15) The
record does not support this assertion,

FN

Again, one of the reasons that the State struck JN was IN's fear of “locking up
innocent people.” (R, IX, 146,y Defendant, however, asserts that two white jurors, HW
and MA, expressed the same concern. {Appellant’s Brief, 15.) However, the record shows
that HW’s and MA’s comments differed significantly from JN’s. When specifically asked
by defense counsel whether he was concerned “abont possibly findings an innocent man
guilty,” HW replied, “No.” (R. X, 97.) He reiterated that response when asked the
squestion a second time. (R, I, 97.) When asked to explain what concerns he did have
with respect to serving on a criminal jury, HW replisd, “Just finding somebody guilty and
having them spend 2 lot of time. 1 just hate to see people forced to do something against
their will” (R IX, 97.)

MA, meanwhile, stated that she knows that ipnocent people are sometimes

convicted, and said that “kind of concernfed]” her” (R IX, 859}
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To summarize, HW expressly stated that he was not concerned with the possibility
of convicting an innecent person, while MA expressed & mild concern. By contrast, JN
twice described her concern as “a great fear,” said that a wrongtul conviction 18 “the worst
thing that can happen to [a] person,” and expressed concern that such a person might seek
revenge. (R, 1X, 107-08) Tellingly, the trial judge, who observed the prospective jurors
firathand, remarked that IN “was the strongest of any of the respondents” in expressing
concern about convicling an inpocent person. (R. EX, 147-48.3 Defendant’s attempt to
equate JN to HW and MA must fail.

As discussed above, among the reasons the State struck AQ was her youth combined
with her apparent lack of motivation 1o further her edncation or “to do anything” (R, 1X,

155-56.1 The State believed that AD’s comments indicated that she simply viewed serving

L

on the jury as an excuse to get out of work. (RLIX, 153}

Defendant merely notes that MM, “a young forklift driver with no apparent college
education,” was empaneled. (Appellant’s Brief, 15} This ignores the fact that the State
axpressly coptrasted MM and AO in its comments (o the court. Specifically, the prosecutor
praised MM’'s work cthic, noting that despite having ADHA and having to pay child
support, MM worked a third-shift job as a forklift operator in order to provide for us
daughter. (R. ¥, 155 Simply stated, AO’s education was but one facior in a larger
equation that caused the State to question her motivation. The State did not have the same

concerns about MM, and defendant’s attemnpt io compare AQ and MM fails upon a

thorough review of the record.



The prosecutor did not misrepresent the vecord regarding SN

Defendant next argues that, conirary 10 the State’s assertion, JN never said or
remotely implied that she was biased in favor of African-Americans. {(Appellant’s Brief,
16.} The relevant comments made by I are quoted in their entirety above. As relevant to
this issue, IN stated that her fear of convicting an innocent person was especially strong
when it came to “putting people of color Jaway].” (R IX, 108.) It is difficult to read this
comment without concluding that defendant’s race would have potentially factored into
IN’s verdict had she been empancled.  The prosecutor’s commernt was an accurate
summary of JIN"s own words.

Diefendant also asserts that the prosecntor misrepresented the record when he said
that N went on a ~1S5-minute rant about locking up innocent people.” (Appellant’s Brief,
163 (R.I¥, 146.) Defendant notes that the comments at issue are contained on 2 single
page in the transcript and “clearly took nowhere near 15 minutes (o articulate.”
{Appellant’s Brief, 16.) Such an argument ignores the fact that the prosecutor was clearly
engaging in hyperbole when he stated that IN went on “basically” a 15-minuie rant. (R,
X, 146.3 1t defies logic to supgest that the prosecutor intended for the trial judge, who had
ohserved IMN's comments moments earlier, to take his “1S-minute rant” comment literally.
The point the prosecuior was making was that JN had spoken in detail about her concern
of convicting an innocent person. As discussed above, the frial court expressly found that
I expressed the strongest concerns of any prospective jurors when it came 1o this issue.
{R. IX, 14148.} Only an illogically strict, literal reading of the prosecutor’s comments
could support defendant’s position. Such a reading would be undermine the diseretion
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property afforded to the trial judge, who unlike this court and appellate counsel, was able
10 assess the prosecutor’s tone while making the comumnent at issue.

No other fuctors call the Sue’s infent inip quesiion

Defendant concludes his analysis by explaining why, in his view, two arguments
made by the State ave not valid. (Appellant’s Brief, 17.) Before the trial court, the
prosecutor noted the overall diversity of the panel, as three minorities served on the iy
and an African-American served as the allernate. (R, IX, 154-57; R. X1V, 49-52.)
Defendant initially notes that it is not permissible to strike even a single prospective juror
for a discriminatory purpose, even if other minorities are empaneled. (Appellant’s Briedf,
17.} The State does not dispute the accuracy of this statement, but simply reiterates that i
didd not strike any prospective jurors on the basis of race. The argument made by the

prosecutor below was simply intended ag anecdotal evidepce that the State was not

Trefendant then discounts the State’s commenis regarding the alternate juror,
declaring that alternates “usually don’t contribute to a jury verdict.” {Appellant’s Brief,
17.3 As the prosecutor noted before the trial court, however, if such logic were accepted,
it would essentially eliminate the need to have alternate jurors in the first place. (K. X1V,

523 And as discussed above, the State’s failure to challenge the alternaie at issue simply

W

erves as additional evidence that the Stale was not acting with discriminatory intent,
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Regardless, defendant does not allege that either of the two reasons at issue contributed o

on challenge, as the prosecutor
provided valid, race-neuniral reasons for striking the jurors at issue,

L The district court properly classified defendant’s Michigan offense as 3
person felony for criminal history purposes.

Classification of prior offenses for criminal history purposes wvolves statutory

interpretation, which 5 a question of law subject to unlimited review. Rate v, Welrich,
307 Kan, 552, 555, 412 P.3d 984 (2018},

Drefendant asseris that the district court erred in olassifying a Michigan armed
robbery adiudication as a person felony, thus resulting in an illegal sentence. (Appeliant’s
Brief, 18-27.) He claims that the Michigan armed robbery statutes criminalize a broader
range of conduct than their Kansas counterparts, and that his Michigan crime must
therefore be classified as nonperson offense under the “identical-or-narrower” fost
established in Wetrich. {Appellant’s Brief, 22-26.)

Defendant’s Presentence Investigation Report (PST) listed his criminal history as
‘IY based on one person felony, the Michigan armed robbery offense. (R L 160-63.)

There is a two-step process for classifying out-of-state convictions for criminal
history purposes. First, the offense is classified as either a felony or a misdemeanor
according to the convicting jurisdiction’s classification. K.8.A. 2018 Supp. 21-681 1{e}(2).

<

Second, the offense must be classified as either a person or nopperson crime by referring

3
<



i “comparable offenses under the Kansas eriminal code in effect on the date the current
crime of conviction was committed.” K.8.A. 2018 Supp. 21681 1{(e)3}.

Caselaw previously construed K.8.A. 21-6811{e) {formerly K.5.A. 21-471Heh to
mean “[flor purposes of determining criminal history, the offenses need only be

7 Riade v, Vandervort, 276 Kan. 164, 179, 72 P34 925 (2003),

comparable, not identical

The comparable offense was “the closest approximation 107 the out-of-state crime. 276

decided, the test adopted in that case governs the resolution of his claim.
Defendant’s 2010 Michigan adjudication was under ML.C.L.A. 750529 (armed
robbervy. {R.1, 163.} That statute read as follows:

“A person who engages in conduct proscribed under section 530 and who i
the course of engaging in that conduct, possesses a dangerous weapon of an
article used or fashioned in a manner to lead any person present to reasonably
helieve the article is a dangerous weapon, or who represents orally or
otherwise that he or she Is in possession of a dangerous weapon, is guilty of
a felony punishable by imprisonment for life or for any term of years. ifan
ageravated assault or serious tnjury is inflicted by any person while viclating
this section, the person shall be sentenced to a minimum term of
imprisonment of not less than 2 years”

in turn, MLCL.AL 750.530 {robbery} stated:

“[1} A person who, in the course of committing a larceny of any money or
other property that may be the subject of larceny, uses force or viglence
against any person who is present, or who assaults or puts the person in fear,

is guiity of a felony punishable by imprisonment for pot more than 15 years.

(2} As used in this section, ‘in the course of committing a tarceny’ includes
acts that ooccur in an attempt to conunit the larceny, or during commmission of
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the larceny, or in flight or attempted flight afier the commission of the
larceny, or in an attempt to retain possession of the property.”

Finally, M.C.L.A. 750.357 {(larceny from the person) provided: “Any person who
shall commit the offense of larceny by stealing from the person of another shall be guilly
of & felony, punishable by imprisonment in the state prison not more than 10 years”

Meanwhile, Eansas defines robbery as “knowingly taking property from the person
or presence of another by force or by threat of bodily harm to any person.” K.B5.A. 2014
Supp. 21-5420(a). K.8.A. 2014 Supp. 21-5420(b) defines aggravated robbery as robbery,
as defined in subsection (a), when commitied by a person who: “(1) Is armed with a
dangerous weapon; or {2} inflicts bodily harm upon any person in the course of such

robbery.” Both offenses are person feloniss in Kansas. K.8.AL 2014 Bupp. 21-53420(c)(1},

Defendant identifies two ways in which he believes that the elements of a Michigan
armed robbery are broader than the Kansas offense. First, he claims that unlike in Kansas,
one can commit an armed robbery in Michigan mercly by putting another person in fear,
{ Appellant’s Brief, 25.) However, cur Supreme Court bas deterinined that an express threat

of bodily harm {5 not necessary to support a robbery conviction. Slale v, Moo, 269 Kan.

37,33, 4 P3d 1141 (2000 Rather, a robbery conviction can be sustained under
circumstances in which the victim feels threatencd or intimidated. 269 Kan. a1 33, Andin

State v, Collwrt, 244 Kan. 422, 426, 769 P24 1168 (1989), owr Supreme Court approvingly

cited its earlier declaration in Stpde v. Davis, 227 Kan. 174, SyL 94 1, 603 P.2d 572 (1980},

that “robhery has always involved intimidation or fear.” In short, defendant’s underlying
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premise that “an offender’s mere act of putting another in fear doesn’t suffice to permit a
robbery conviction” 1n Kansas is without merit. (Appellant’s Brief, 25.) As such, hus
atteript to distinguish the Michigan and Kansas statutes on this basis fails.

Drefendant next asserts that, in Michigan, one can commit a robbery by peacefully
taking property and then using force to retain the property or effectuate an escape; by
contrast, in Kansas, an offender is guilty of a nopperson theft offense if he peacefully takes

sroperty and then uses Torce to effectuate an cscape. {Appellant’s Bricef, 26,
propenty po. LAPP

In State v, Plunumer, 285 Kan. 1536, Syb % 3, 283 P.3d 202 (2012}, our Supreme

Conrt declared that “[i1f a defendant completes the taking of property before using foree or
threat of bodily harm on the property owner or victim, the defendant has commitied a theft,
rather than a robbery.”

In State v Heard, No. 118,369, 2018 WL 6580497, at #2-3 (Kan. App. 2018)

(unpublished opinion}, petition for rev. filed January 3, 2019, a panel of this court analyzed
the Arkansas robbery statute, which aliows a person to be convicted of robbery based on
using force to accomplish an escape.! Noting that, by contrast, acts ccowring afler the
taking of property do not support a rebbery conviction in Kansas, the paned held that the
Arkansas statute was broader than its Kansas counterpart. 2018 WL 6580497, at #3.

Michigan adjudication be classified as a nonperson offense. K.8.A. 21-6811{)(3) provides

that in classifying an out-of-state orime as person or nonperson, “comparable offenses”

A copy of all unpublished cases cited herein is attached to this brief as required by Supreme Court Rule.
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shall be referred to. Thus, more than one comparable Kansas offense can be considered in
determining the person or nonperson classification of an out-of-state offense. Sec Judpe

Malone's dissenting opinion in State v, Brigey, No. 116,420, 2018 WL 3995795, at *4-6

(Kan. App. 2018) {unpublished opinton}.

As relevant to this case, a person who uses physical foree after taking property in
Kansas would be guilty of battery, which is a person offense. K.53.A. 2014 Supp. 21-3413.
Meanwhile, threatening to employ mumnediate physical foree constitutes assault (K.5.A.
2014 Supp. 21-5412) and/or criminal threat (K.5.A. 2014 Supp. 21-5415) in Kansas, both
of which are also person offenses. Shmply stated, there is no conduct found i the relevant
Michigan statutes that is not contained within a comparable person orime in Kansas.

Finally, the State wishes 1o address an alternative argument made by defendant.
Specifically, he claims that, as a matter of law, courts cannot apply the modified categorical
approach in analyzing statutes that sef out alternative means by which an offender can
commmit an offense. (Appellant’s Brief, 27.) He supports this argument by citing Welrich

and Mathis v, United States, 579 U8, 136 8. Cr. 2243, 195 L. Ed. 2d 604 (2016},

{Appeliant’s Brief, 27.) However, federal courts use different language to encompass the
concept of alternative means versus options within a means, and it is admittedly confusmg.
Under federal law, Kanzas’s “aliernative means” are considered different “clements,”
v, Brown, 295 Ban. 181, 197, 284 P3d 977 (2012) {aliernative means are different
elements of an offense requiring jurer unanimity or a super-sufficiency to be shown,
whereas options within a means do not state material distinct elements; rather they describe
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a material element or deacribe a factual circumstance that would prove the element and do

not require ory unanimityy with Lnited States v, Bivera, 847 F3d 847, 849 (Tth Uir.), cert.
g Jun Y. i

and explaining that alternative clements are the constituent parts of a crime’s legal
definition which a jury must agree upon to convict, while alternative means in federal
parlance are “various factual was of committing some component of the offense” and that
a jury need not agree on which way the defendant committed the offense to conviet him. }
In short, “alternative means” under federal law is actually equivalent to “options within a
means” under Kansas law, thus the potential for confusion. When a statute presents
“aiternative means” as that phrase is ueed in Kansas, the modified categorical approach can
be ulilized. While it does not come into play in this case, the State wishes to make its
position on this matter clear.

Because the district court properly classified defendant’s Michigan adjudication as
a person offense, defendant’s criminal history challenge fails,

105, The district court did met err im considering defendant’s prior
convictions in determining his sentence,

Construction of the Kansas Sentencing Guideline Act and determination of the

constitutionality of its provisions are questions of law. State'y, D

is, 275 Kan. 197, 124,

61 P.3d 701 (2003).
Dlefendant argues that the district cowrt violated his rights under section 5 of the
Kansas Constitution Bill of Rights when it considered his prior convictions in determining

fis sentence. {Appellant’s Brief, 27-35.) This claim does not warrant relief.



Defendant acknowledges that he did not raise this issue before the trial court.
{Appellant’s Brief, 28} As a general rule, constitutional grounds for reversal asseried for

o

the first time on appeal are not properly before this court for review. See Sl v, Gudirey,

301 Kan, 1041, 1043, 350 P.3d 1068 (2015). However, there are three exceptions (o this
rule: {13 The newly asseried theory involves only a question of law arising on proved or
admitted facts and is finally determinative of the case; (2) consideration of the theory 18
necessary to serve the ends of justice or to prevent the denial of findamental rights; and

{3} the judgment of the trial court may be upheld on appeal despite its reliance on the wrong

ground or having assigned a wrong reason for its decision. Stafe v, Phillips, 299 Kan. 479,
493, 325 P34 1095 (2014}

Diefendant claims that the first two exceptions apply. (Appellant’s Briel, 28.)
However, the first exception is not applicable because {a} defendant’s appeal does not
solely chalienge his sentence and thus determination of the criminal history tasue would
not be determinative of “the case,” and (b) even if this cowt agreed with defendant’s
argument, his prior convictions could be presented to a jury upon remand. Meanwhile,
defendant’s reliance on the second exception rings holiow in light of his failure to raise the
issue cither before, or at the time of, sentencing.

While not abandoning the argument advanced above, the State aliernatively asserts
that defendant is not entitled to relief even if this court reaches the merifs. As défendant

acknowledges, our Supreme Court, citing Anprendi v, New Jorsey, 5830 U8, 466, 120 5.

Ci. 2348, 147 L. Ed. 2d 435 (2000, has held that a sentencing court dogs not viclate the

Sixth Amendment to the United States Constitution when it considers prior copvictions in

N2
ko)l



(2002). (Appellant’s Brief, 30.) Defendant, however, argoes that the language in section
5 of our Bill of Rights provides greater protection than the United States Constiution,
{Appehant’s Brief, 30-33.)

Section 5 of our Bill of Rights provides: “The right of trial by jury shall be
inviclate.” Our Supreme Court has expressly rejected a claim that this language is more
inclusive than that found in the Sixth Amendment to the United States Constitution. State
v, Conley, 270 Kan. 18,35, 11 P34 1147 (2000). Conway has been effectively overruled

....................... gl B4

on other grounds (see Siate v. Astorgs, 299 Kan. 3935, 324 P.3d 1046 (2014}, but our

Supreme Court’s rejection of an arpument that section 5 is broader than the Nixth
Amendment remains good law. This court is duty bound 1o follow our Supreme Cowrt’s

precedent. Statey, Ollinger, 46 Kan. App. 2d 647, 655, 264 P.3d 1027 (2011}, rev. denied

294 ¥an. 946 {2012). Because defendant presents no authority indicating that section 3
provides greater protection than the Sixth Amendment, he is not entitled to rehief on this
issue.

Finally, the State notes that a panel of this court recently rejected the precise

argument that defendant advances in this appeal. State v. Valeating, No. 119,164, 2019

WL 2306626 at *6 (Kan. App. 2019) (unpublished opinton), petition for rev. fifed June 21,
“The sum of Yalenting’s ‘argument’ on this issue is his assertion that:

IPlrior to Kansas® statehood, American common law required
any fact which increased the permissive penalty for a arime




inclusive of an offender’s prior criminal convictions—ito be
proven o a fury bevond a reasonable doubt.”

Valentine continues with a contingent conclusion

“1f this assertion 15 correct, it necessarily follows that the
sentencing scheme set out by the KSGA—in which judicial
findings of criminal history clevate a defendant’s presumptive
prison septence—is unconstitutional”

In view of the Kansas Supreme Court’s consistent rejection of the Sixth
Amendment-based version of Valentine's current argument, it is incumbent
on Valentine to provide authority showing our Supreme Court interprets—
or would interpret—§ 3 of the Kansas Constitution Bill of Rights to require
jury findings that the Sixth Amendment does not. He fails to do so. “This
court is doty bound to follow Kansas Supreme Cowrt precedent absent some
indication that the couri is departing from i3 provious position.”

fails.”” 2019 WL 2306626 at *6.
Defendant’s argument shonld be similarly rejected.

IV, Defendant's constitutional challenges {o restitution are not properly
before this court, and, in any event, fail on the merits,

The constitutionality of a statutory provision presents a question of law over which

this court exercises uplimited review. Slaley

{2000, A statute is presumed constitutional, and all doubts must be resolved in favor of
ity validity. If there is any reasonable way to construe a statule as constitutionally vahd,
the court must do so. A statute must olearly viclate the constitution before it may be struck
down. This court not only has the authority, but also the duty, to consirue a statute in such
a manner that it is constitutional if the same can be done within the apparent intent of the
legislature in passing the statute. Stute v, Johuson, 286 Kan. 824, 842-843, 190 P.3d 207

2

(2608).
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For the first time on appeal, defendant argues that Kansas’s criminal restitution
scheme violates section 5 of the Kansas Constitution Bill of Rights and/or the Sixth
Amendment of the United States Constitution because it encroaches upon a criminal
defendant’s common law right to a civil and/or criminal jury trial. (Appellant’s Brief, 35-
453

Again, as a general rule, constitutional grounds for reversal asserted for the first
time on appeal are not properly before us for review. See Uodfiey, 301 Kan. at 1043,
Defendant, however, claims that the first two exceptions discnssed in the previous 18sug
apply. {Appellant’s Brief, 36-37.) These issues, however, are aot “finally determinative
of the case.” Indeed, even if defendant’s argument{s} were accepted, the remedy would
seemingly be for the matter to be remanded so that defendant could have a jury determine
restitution.  In short, no ruling on these claims would definitively remove defendant’s
obligation to pay restitution.

With regard to the second exception, it cannot be said that defendant’s fondamental
rights were violated where defendant did not so much as dispute the fact that he owed
restitution.

Multiple panels of this court have rejected attempts to invoke the two exceptions
relied upon by defendant in an effort to gain review of this claim for the first time on appeal.

State v, Patterson, No. 114,861, 2017 WL 3207149 at *7-8 (Kan. App. 2017} {unpublished

opinion), rev. granfed Feb. 26, 2018, Maip v, Bradwell, dr, No. 115,153, 2016 WL

TIIRTTL at *3-4 (Kan. App. 2016} (unpublished opinion); § %, Mo, 113,044,

2016 WL 852865 at *8-9 {Kan. App. 2016) (unpublished opinion), rev. gramted Dec. 22,
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2017. And perhaps most importantly, our Supreme Court's recent opinion in Hilbura v,

e

pipe. LT, 309 Kan, 1127, 1131-32, 442 P.2d 509 (2019), demonsirales that section

(W 41

clatms rust be preserved in order to be properly raised on appeal. In light of such
authority, defendant’s attempt to gain review of this issue must fail. Tellingly, after
petitions for review in those cases had been improvidently granted,

Dotenduat's section 3 cluim is without merlt, ax restifution is not g oivll romedy

I this court breaks with the above caselaw and elects (o address defendant’s claims,
defendant is not entitled to relief on the merits. Again, section § declares, “The right of
triai by jury shall be inviolate.” Section § preserves the jury trial right as it historically
existed at common law when our siate’s constitution came into existence in 1859, Miller

awy, 298 Kan, 636, 647, 289 P.3d 1098 (2012).

In Hilburn, our Supreme Court examined the constitutionality of K.8.A. 60-19ald,
which caps jury awards for noneconomic damages in personal injury cases. 308 Kan. at
1128, In resolving the matier, the court held that the quid pro quo test that has been applied
to analyze challenges under section 18 of the Kansas Constitution Bill of Rights is
inapplicable to challenges under section 5. The court ultimately detenmined that the cap
on damages imposed by K.5.A. 60-19a02 is facially unconstitutional because it violates
sgction 5. 309 Kan, at 1150,

While dealing with a different statute, Hilburn is nevertheless instructive in
analyzing defendant’s challenge to the restitution statute. As Justice Stegall wrote in hus
concurring opinion, “[wihether [a] statute implicates section 3 i3 a threshold question.”
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309 Kan. at 1150, Justice Stegall explained the “clear difference between section 5 and
section 18 in the Kansas Constitution Bill of Rights” as follows:

“The section S ‘right of trial by jury’ that ‘shall be inviclate’ is a procedural
right to who decides contested questions in Kansas courts. It does not
guarantee or prescribe the substantive matter of which questions Kansas
courts can decide. A different provision of the Kansas Constitution—aection
{8-—governs the fatter. So the procedural right to have a jury {(rather thag,
say, the Legisiature) decide the kinds of comtested questions juries
historically decided is sacrosanct under the Kansas Constitution. But the
substantive decision about what kinds of questions—in legalese, what causes
of action—Kansas courts have the power to resolve is untouched by the
section 5 guarantee. Put another way, just because a jury would have
resolved a particular substantive question under Kansas comamon law in 1839
does not mean that a party has a constitutional right to a jury resolution of
that question today. This is because the scope of contested questions that
Kansas courts may answer can and does change-—and this does not viclate
section 3.7 309 Kan. at 1151

Justice Stegall thus declared that:

“the threshold question we should ask of . . | any statute challenged under

sections § and 18 is whether it is a procedural measure affecting who decides

or a substantive measure affecting what i3 being decided. 1{ 1t is the former,

section 5 and its inviolate guarantee applies. 1t is the latter, section 18—

with its wider guard rails—applies.” 309 Kan. at 1132

8. A, 60-19a02, the statute at issue in Hilburp, implicates section 5 because the
legislature passing that provision “did not alter the canse of action for noneconomic
damages bul instead substituted its judgment for the jury’s” 309 Kano at 1155
Rignificantly, in finding the statute unconstitutional, the Hilburn court emphasized the
important historic role of the jury in assessing compensatory damages in a civil suit. 309
Kan, at 1149,

Here, defendant’s challenge cannot survive the threshold gquestion of whether

K.8.A. 21-6604(b)(1) and K.5.A. 21-6607(c)2) implicate section 5. Our Supreme Court



has expressly declared that “[rlestitution ordered in criminal proceedings and civil damages

are separate and independent remedies under Kansas law.” State v. dpplegate, 266 Kan,

1072, 1978, 976 P.2d 936 (1999}, The court continued:

K84, 21-4610{d) 1) provides a general statement of legislative intent,
requiring the sentencing court to exercise disoretion in ordering reparation or
restitution to the aggrieved party for the actual damage or loss caused by the
defendant’s crime. In addition, the district judge must have some basis for
determining the amount of damages, but the same rigidness and proof of
value required in a civil action does not apply to determining restitution.
[Citation omitted.}] The judge’s order of restitution in g criminal action does
not bar a victim from seeking damages in a separate civil action. Likewise,
the judge, when sentencing a defendant in 2 criminal action, is not foreclosed
from ordering restitution just becausc the victim has received compensation
in o civil action.” 266 Kan. at 1078-79,

Kansas is far from alone in ireating restitution and civil damages as separafe
remedies. While defendant notes that one federal court treats reatitution as a civil remedy,

LS v, Baeh, 172 F.34d 320,

LS v Ross, 279 F3d 600 (8th
the cases that defendant relies on grapples directly with the jury-trial right. As such, the
Seventh Cireuit’s unique characterization of restitution is unpersuasive.

Simply stated, defendant cannot prevail on the threshold guestion in tus case
because he has failed to demonstrate that juries have historically determined the amount of
restitution in criminal cases. Tellingly, defendant does not 50 much as argue that Kansas

juries have ever determined restitution in criminal cases. In fact, he acknowledges that



common law authorized criminal courts (o impose restitution-like orders, {Appellant’s
Brief, 39.) This concession should prove fatal with respect to the threshold question of
whether K.8.A. 21-6604(k) and K.8.A. 21-6607(c)(2) implicate section 3; if common law
awthorized criminal courts to impose restitution, the enactment of these statutes did not

invade the historic province of the jury to decide that contested matter. See, €.8., Tillman

{section 5 applies to only those causes of action recognized in 1859 1t 13 not implicated
because there was no right available under common law for a wrongful birth action in
1R59).

In an effort to support his contention, defendant instead points to the common law
right to have a jury determinge compensatory damages in civil suits. Because restiiution
and civil damages are distinet entities, a jury’s rule in deciding civil damages is irrelevant
in answering the threshold question of whether K.8.A. 21-6604(b) and K.8.A. 21-
6607(c¥2) violate a defendant’s right to have a jury decide a question that juries have
historically decided. In sum, because defendant cannot show that thers was a COmmon faw
right to @ jury trial on restitution in crimisal cases, his section 5 argument does not get off
the ground.

Drefendant must acknowledge that K.8.A. 21-6604(b) and K.S.A. 21-6607(c}(2} do
not supplant his right to have a jury decide damages in a subsequent crvil suit if initiated
by his victim. The State, meanwhile, acknowledges that in certain situations, there may be
an overlap between restitution and civil damages. This potential, practical effect, however,

should not factor into the analysis of the threshold guestion. It is only afler a positive

i
[es]



determination regarding applicabifity that the possibility of impairment is to be considered.
Hilburn, 442 P.3d at 514 (“The noneconomic damages cap in K.8 A, 60-19a02 clearly
implicates section 5°s ‘inviolate” jury trial right, as that right has historically boen
undersioed, The next question is whether it impairs that right by interfering with the jury’s
fundamental function.”).

Finally, public policy weighs heavily against applying section 5 to crimunal
restitution.  In Hilburp, the court held that the legislature cannot override the jury’s
determination of damages. 309 Kan. at 1149-30. As such, striking down K.5.A. 21
6604(b) and K.5.A. 21-6607(¢)(2} as unconstitutional necessarily requires elimnating the
protections for defendants that are built into those statuies. For example, the distriet court
and prisoner review board would likely not be able to adjust or reduce the jury’s restituiion
assessment based on the defendant’s circumstances. See K.5.A. 21-6604(b)(1; K.8.AL 21~
6607(cH2y K.8.A. 22-3717(n).  Similarly, having jurors determine restitution would
seemingly run afoul of the general premise that jurors are not 1o be concerned about the
disposition of a case beyond the determination of guilt or innocence. Instead, the jury
would be tasked with considering at least part of the defendant’s disposition, extending
their role in noncapital cases.

Restitution, unlike civil damages, has not historically been determined by Kansas
juries. Drefendant is not entitled to relief on his section § clam.

Befendant’s Niceh Amendment cloim likewise fails

i Sade oy, H 1 50 Kan. App. 2d 1094, 336 P.3d 397 (2014). In rejecting Hufls claim,



this court declared: “Restitution, although part of a defendant’s sentence, i not
punishment; even if restitution were considered punishment, it does not exceed the
stattory maximum of a defendant’s sentence.” 50 Kan. App. 2d at 1099, In explaining
the first portion of its holding, the court wrole:

“While it is undeniable that restitution is part of a defendant’s sentence, it
does not mean restituiion is punishment. See State v, Mebandel, 292 kan,

P.3d 1050 (20113 (restitution not part of punishment or sanction for
defendant's conduct), aff'd 297 Kan. 709, 304 P.3d 677 (2013} In fact, 4
sentence does not contain only punishment or sanctions.  hee Siale v.

imposed at sentencing not part of punishment or sanction for defendant’s
criminal conduct but a ‘recoupment’).  Cur Supreme Court has found:
‘Restitution imposed as a condition of probation is not a legal obligation
equivalent to a ¢ivil judgment, but rather an option which may be voluntarily
exercised by the defendant to avoid serving an active sentence.” [Applegate,

R SR R

266 Kan. at 107517 30 Kan. App. 2d at 1099,

Tn Stale v, Aunetl, No.o 112,572, 2018 WL 2072804 at *2 (Kan. App. 2018;

(unpublished opinion), rev. granfed Nov. 27, 2018, this court likewise held that restitution

K
is not punishiment, The court continued:

“Fven if restitution were considered punitive and, thus, punishment, Arnett’s
argument fails, The Kansas staiutes governing restitution impose neither
mandatory minimum amounts por maximum amounts.  See RK.5.A. 2017
Supp. 21-6604{(b)(1); K.5.A. 2017 Bupp. 21-6607(c)2). A mandalory
mininim would be a specified amount a convicted defendant would have 1o
pay a victim even if the victim had little or no financial loss. The statules
require no such obligation. The statutes, likewise, umpose ne cap or upper
limit on restitution that might be exceeded only in exceptional circumstances
or upon preof of statutorily identified facts. So even if restitution werg
punitive, the scheme does not entail mandatory minbmums of maximums
triggering the protections set out in [Allovne v loited States, 570 U599,
103, 133 8. Ct. 2151, 186 L. Ed. 24 314 (20133, and Apmendy” 2018 WL
2O72804 at *2.
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Defendant does not present any arguments that have not been previously rejecied
by multiple panels of this court. This court should follow the well-reasoned logic of those

panels and deny reliefl

CONCLUSION

Because the prosecutor articulated valid race-neutral reasons for striking five
prospective jurors, and defendant failed to show purposeful discrimination, the trial court

The district court properly classified defendant’s Michigan offense as a person
felony for criminal history purposes.

The district court did not err in considering defendant’s prior convictions in
determining his sentence.

Defendant’s constitutional challenges to restitution are not properly before this
court, and, in any event, fail on the merits,

The State respectfully requests that defendant’s convictions be affirmed.

Respectfully Subuiited,

Mhnsaesnanty

MATT I MARINEY, # 20301
Assistant Disfridl Attorney
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MEMORANDUM OPFIMION

Per Curiam:

1 Denunis L.

burglary and one count of aggravated assault. The presentence

H

Heard pleaded guilty to one count of

investigation report revealed that Heard had four prior person
felonies and three person misdomeanors that converted into a
person felony,

At sentencing, the State conceded that one of the person

felonies actually a theft and

ann Atrkansas burglary-—-was
thus shoaid have been scored as a nonperson felomy. Bven
then, Heard's criminal history score remained an A, The
district court stated that sven if the remaining Arkansas
burglary conviction conld not be classified as a person offense
wnder Stare v Dickey, 301 Kan, 1018, 350 P34 1054 (2015),
phus the

Heard had two remaining thres

person felonies,

convertible person misdemeanors, which kept his criminal
history score an A. Based on his orimbnal history, the court
sentenced Heard to 30 woonths in prison. Heard appeals,

challenging the district conrt's classifications of Ing three
Arkansas convictions as person felonies.

Did the Distvict Cowrt Enproperly Classify Heard's Priov
Out-Of-State Robbery Convictions and his Out-(f-State
Burglary Conviction as Person Crimes?
Th:: district court classifled Heard's criminal histery as an
., based in part on two prior Arkansas robbery convistions
and a price Arkansas burglary conviction, Heard argues
that because the slements of Arkansas robbery are troader
than Kansas robbery, those convictions minst be scored as
nonperson felonies, He also argues that his prior Arkansas
conviction for burghary was Iraproperiy classified as a person
offense. He claims that this resulted in an incorrect criminat
history seore and thus an illegal sentence, and requests that we

vacate is sentence and reraansd for resentencing. We agree,

urisdiction
The State first argnes that this
consider Heard's appeal because it was not timely filed. The

panci lacks jurisdiction to
timely filing of a notice of appeal is jurisdictional. Siaie v
Sheiiv, 303 Kan, 1027, 1836, 371 P3d 820 (2016}, A criminal
defendant bas 14 days from judgment to file a notice of
appeal. K.8.A. 2617 Supp. 22-3608{c). In a criminal case such
as this one, judgment ooours &t sentencing and the lime
file a notice of appeal runs from the oral pronouncement of
the sentence. Stwe v Ehrlich, 286 Kan. 523, 9235, 189 P.3d
491 {2008). Bul Heard filed his notice of appeal 15 days after
sentencing.

Because of that possible lack of jurisdiction, sur motions
panel ardered the parties to show canse why we should not
dismiss this case. After considering the responses o that
order, we retained the appeal based on Stafe v Onfiz, 230
Kan. 733, 736, 640 F‘Zd 1255 (1982}

an exception o the general 14-day rule when a d fendant's

That case provides

attorney fails to perfect and complete an appeal. We see no
reason to depart from that ruling, We thas reject the Sate's
argument that we lack jurisdiction and consider Heard's case
on the meriis.

Clagsifving Heard's oui-gftsiate copviciions




State v. Heard, 431 P.3d 80§ !“0153

Heard contends that the district court erved in clasaifying ag
person crimes bwo pricr Arkansas robbery convistions and
one prier Arkansas burglary convistion,

3 Whether the district court properly classified Heard's
pricr convictinns as peraon of nonperson ciimes for oriminal
higtory purposes is a question of faw subject to our unlimited
review. Dickey, 301 Fan, 1018, SyL {5
To classify an out-ofstate conviction for cominal history
parposes, Kansas courts foilow two steps. First, we categorize
the prior conviclion as a misdemoanor or a felony by deferring
e the convicting jurisdiction’s classification of the crime.
K.8.A. 2017 Supp. 2i-6811{e). Then we determine whether
the prior conviction is 2 person of nonperson offense. Obly

the second siep i challenged here.

To determine whether the prior conviction is & persen o

nonperson offense, we look to the comparable offense in

Kansas when the defendant committed the current erime of

conviction. L84, 2017 Supp. 21-6811(2X3). The Kansas
Suprerne Cout recentiy clarified that “{flor an out-of-state
conviction to be comparable to an offense in Kansas, the
clements of the out-of-stale crime must be identical to o
narrower than the clements of the Kansas crime” Stafe
v Werrich, 307 Kan. 552, Syl 4 3, 412 P.3d 984 {2018}
crime, the out-cflstate crime

.

i I‘\zmsas has no comparable
is classified as 2 nonperson crime. KLB.A. 2007 Bupp.
21-6811(2)}3)

Did the district court ery in classifying Heard's prior
Arkangas robhery comviction ax a person cvime?
Heard contends that his prior Arkansss couvietions for
robbary are not comparsble to a Kansas corime because
Arkansas's robbery statute is broader than Kansas' robbery
staduie,

In 1992, Heard was convicted of two robberies snder Ark
Code Anp. § 5~12-102(a) {1987}, which stated:
sommits robbery if, with the purpose of committing a felony
or misdenzanor theft or resisting apprehension inumediately

“A person

after cormmitting a felony or misdemeancy theft, the person
employs or threatens to nmediately employ physical force
upon another person.”

The Kansas robhery stanuie on the date Heard committed bis

current orime of conviction defines robbery as “knowingly

taking property from the person or presence of annther by

fores or by threat of bodily harm to any person.” K.S.A 20T
Supp. 21-3420(a}.

Several elements of Arkansas’ robbery statuie are pot
identical to or narrower than the elements of Kansag' r(:-'i:bs—:ry
statute. First, Kansas requires that an offender physically
iake property—arikansas does not. In Kancas, “thr: test for
determining whethier a defendant has committed a thefl or
a robbery ‘should be whether or not the taking of the
property has been completed at the time the Yores or threat
is used by the defendant’ Srre v Aldershof, 220 Kan,
708, 803, 556 P2d 371 (397617 Phummer, 293
};zm, £56, 166, 285 PAd 202 (2012 see State v Leaks,
No. 115,647, 2017 WL 1535171, at *3 (Kan. App. 2017}
(unpublished opizion). But in Arkansas, “robbery can bo
compuitted without actually taking the property of another,
since robbery is defined as employing or threatening 0

State v,

employ physical force upen ancther with the purpose of
committing a felony or misdemeanor theft or resisting
apprehonsion immedistely thereatler” Carneright v Siave,
301 S.W.3d 849, 852 (Ark.
the Arkansas siatute oriminalizes employing or threatening to
smiploy physical force with the purposs of committing thefl,

23163, Instead, the language in

*3  Secondly, the Kansas robbery statule requires that
property be taken from the person or presence of another
But the Arkansas robbery sizinte has no personal presense
requirsmers, resting solely on an underlying thefl. See
Thompeon v, Stafe, 284 Ark. 403, 408, 682 S.W.2d 742 (1985}
(explaining that “{tibefi is the wrongful appropriation of the
victhn's property” )

Lastly, under the Arkansas statuie, 2 person can be convicted
of tobbery based on uaing force to accomplish an escape.
Wot so in Kansas. This iz because the Arkansas siatute
provides thet a person may commit robbery by ermploying
or threatening to immediately employ physical force apon
another person with the purpose of resisting apprehension
immediately gfter committing a felony or misdemeanor e,
Bt the Kansas robbery statute does not permit 2
based on acts which occur after the taking of property. Justead,

conviction

cases interpreting e robbery statute specifisally prohibit
finding a robbery when force is used only fo accomplish
an cscape. Hois well settled in Kansas that the violence
taking of the

mist precede or be contemporancous with the

property:

“ITio consBtute the crime of robbery .. 3 is nsoessary
that the vielence to the owner must ehther precede of
be contemporanecus with the faking of the property and




Biate v. Hearaj 4314 F’.:d 805 (20148}

rabbery i nol committed where the thiel has gained
peaceable possession of the property and uses no violence
kN P

except to resist amresi or o effeot his escape.” Siaie
Afdershof, 220 Kan, 798, 803, 556 P24 371 (19746),

A

The Arkansas robbery statute is thus broader than the Kangas
robhery statute in these thres respects. His elements are not
identical {o or narvower than its Kansas counterpari—robbary,
{t is thus possible that Heard committed vobbery in Arkansas
withowt committing that person crime in Kansas,

To this the State argues “to the extent that an offender intends,
but fails, to take property, such an act would be comparable
1o an attemnpted robbery in Kansas, which is also a person
%8, 2017 Supp. 21-5301{a) (de
attempt a8 any overt act toward the perpetration of 3 srime

offense.” See E. finting an
done by a person whe inlends o commit such crime but fails
in the perpetraiion thereof or is prevented or indercepied in
exeouting such orime). But this approach does nothing fo
address the second and third ways noled above in which the
Arkansas stafuie is breader than the Kansas statute,

To address those other discrepancies, the State urges us o
follow the dissent in Srare v Briges, No., 116,420, 2018 WL,
3995795, at *4-6 {Kan. App. 2018
There, Judge Malone opined that more

¥ (Malons, | dissenting)
{unpublished opinion),
than one Kansas offense can be considersd {n determining
whether an out-of-statz conviction should be considered a
person or nonaperson orime. That dissent focuses on the plain
langnags from the relevant statute: “The Stats of Flansas shall
classify the crime as person or nonperson, 1o designating a
crive a5 PEFSON Df nonperson, comparabls offenses under the
Kansas eriminal code in effect on the date the curent crime
of conviction was comntitied shall be referved t0.” (Emphasia
added.) K.8.A, 2017 Supp. 21-6811{e}3). Bee Briggs, 2018
Wi 3995795, at ¥35, And the Kansas Sepreme Court has
olaced great emphasis recently on the cowmts duty to ghve
effect to the plain lacguage of a statute. See, e.g., St 3
Baricw, 303 Xan. 804, 813, 368 P34 331 (2016} (explaining
that absent an ambiguity, the plain meaning of the words
chosen by the Legislatire will contro and conrts will not add
words to the law); Hoesli v Triplest Inc., 303 Kan, 338, 367,

361 P3d 504 (2015) {finding “the court's duty o give effect
1o the plain langoage of an unambiguous statute is not diluled

just because that effect renders the stalute unconstitutionad™).

*4 Wewich
ays that “the

.r

broadsrthsm the elements of the Kansas crime. In other words,

does not use the plural “offenses.” Justead,
slements of the out-of-stale crime cannot be

the elements of the cut-of-state orime must be identical to, or

parrower than, the elements of the Kanzas erime to which it is

being referenced,” 307 Kan. at 562, In Weprich, however, 8o

party raised the issue whether multiple comparators could be

used, so ite use of the singular could be unintentional.
But the State doss not attempt to apply this maltiple
comparator approach, as is necessary. Instead it argues only
that if Heard used physical force bis
& battery in Kansas; and i Heard threatened to swploy

acis would constitute

immediate plysical force, his aols would constitute assault
or criminal threat in Kansas, alf of which are person orimes,
That qonclusory and undeveloped argument fails to show that
the elements of the Arkansas robbery statuis are, in fact,
identical to or narrower thau those of the suggested Kansag
comparaters. We decline o underiake that crucial task for
the State. Instead, we note, as an example, that if Heard
had cormmitted robbery in Arkansas by making a threat with
the purpose of committing a felony or misdemeancr thelt
Code Anr. § 5-12-102, be would not
neceesarily have threatened to commit violence with intent to

s¢ a5 o viclate Ark.

place another in {ear, s is 3'eagu;re¢i for a convietion in Kansas
A, 2017 Supp. 21-5415(a}1). The
purpose clement reguired by the Arkansas robbery statute is
different than “the interd fo place another in fear™ required
by the Kansas criminal threat statute. 3o desplis what may
be the facial appeal of the moltiple comparator approach, we

of cruminal threat, sec KB

find it unnecessary o decide this abandoned issue. See Siafe »
Anderson, 2591 ¥an, 845, 858, 249 P33 425 (2011} {"An lssue
not briefed or raised incidentally but not argued is deemed
abandoned.”}

The Arkansas robbery statote does not meet the identicab-or-
narrower analysis and is therefore not comparable,

Did ik
Eurglary conviction as o person crime?

Next, Heard contends that his Arkansas burglary conviction
from 1992 was incorrestly classified as a person felony. The
State argues that we should not address the slassification of

e district court err in clossifying Heard's Arkonsas

thie crime because the distrief court did not consider it when
determining Heard's criminal history, But on appeal Heard has
shallenged his entive orinvinal history score, which inchades
ail prior crimes in his presentence investigation report. We
therefore address the classification of Heard's prior Arkansas
burglary conviction.

K.S.A. 2017 Supp. 21-681
burglary convictions. The Kansas Sopreme

1{d¥( 1) specifically addresses prior
Court addressed

this provision in Dickey, holding that to classify a prior




State v. Heard, 431 B.3d 805 {2018)

burglary conviction as 3 person oifense under K.S AL 2014
Supp. 21-68 (), “a sentencing cowrt must find that the prior
burglary involved a ‘dwelling,” Le., *a butlding or portion
thereof, a tend, a vehicke or other enclosed space which s
used or intended for USC 46 4 human habitation, home, or
2014 Supp. 21-5111{k).7 301 Kan. at 1021,
Therefore, to score Heard's Avkansas burgi;sry conviclion a3 a8

residence.” K.8.A.
person felony for Kansas oriminal bistory purposes, we must
comparable to Kansas burglary of a
dwelling offense at the time the current crime of conviction
See Werich, 387 Kan, 8t 557 {citing Staie v
P34 251 {20457 ).

find the Arkansas crime

wias commitied, |
Keel, 302 Kan, 560, 594, 357

*%  The Arkansas bueg
convichion staies that a person comrnits vesidential burglary
in Arkanszas “if he or she enters or remains unlawinlly in a
residential osccupiable structure of another persen with the

ary siatute from Heard's prior

purpose of corpmiting in the residential ocoupiable strecture
any offenae punishable by imprisonment.” Ark. Code Ann. §
3-39-201(ay 1) (1987}, Arkansas authorizes imprisonrend for
misderneanors, Ak, Code Ann, § 5-4-4CHb) (1987}
The Kansgas burglary siatoie from the vear of his ourrent orime
of conviction provides:

“ay Burglary is, without suthority, eniering into or
rerusining within any:

{1} Drwelling, with intent o commit a2 felony, thefl or

sexuaily motivated criree thergin;

{2} building, manufactured home, mobile home, tent or
other structnre which is not a dwelling, with infent to
corumit & felony, theft or sexually motivaied crirpe thevein;
ar

{3y vehicle, aircraft, watercrafl, ratlroad car or other means
of conveyance of persons or propety, with Infent o commit
a felony, theft or sexually motivated erime therein,” K.S. A,
2017 Supp. 21-53807(a).

Arkansas' burzlary stalute has 2 breader intent reguirement
than Kansas' burglary statute. The speciiic intent reguired for
the Arkansas burglary is that the porpose i5 0 commil “any
offense punishable by imprisonment.” A conviction under
Ark, Code Ann, § 3-3%-201 {1987) doss not reguire the
offender 1o have the requisite intent required 1o be convicied
of burglary in Kansas—the specific intent to commit 3
felony, thei‘t. or sexual baitery required by K.§ A, 2017 Supp.
2i-58G7

The Kansas
statute o Mis

Supreme Court compared the Kansas burglary
souri’s 1986 burglary statute in Bewich The
court deterrained that the intent regnired to be convicted of
urglary in Missouri was broader than the intent reguired in

Kansas, rendering the two statutes incomparabie:

“The Kansas erime 1o which the Missourt conviction is
be glary of a dweili
entry o or remaining within be done with the specific
intent to commit 2 felony, thel, or sexual battery therein.

In contrast, the specific intent required for the Missourd
second-degree burglary s that the burglar's purpose i
to commit any crime. Conseguently, the mere existence
of the Missoun conviction does not establish the menial
siate ¢loment of the Kansas referonce offense becanse the
Missouri mental state element is broader. The purpose
for the ondawftl snitry in Missoun could have been to
cowunit misdameanor property damage which would not
be a burglary in Kansas.™ Werrich, 307 Kan. at 563,

The Advansas burglary statute is broader than, and therefore
not comparable to, the narrower Kansas burglary statute.
Because the orirees are not corparable, we canant consider
the Arkansas burghary 1o be a persen felony. See Beipick, 307
Kan. at 363, Heard's sentence is illegal because it was based
on an meorrest oriminal history seore,

Do the 2017 amendmenis to K8 A 32-3504 prevent Heard's
sentence from being illegal?

The State claimes that Heard's sentence is nonctheless legal
based on a 2017 22-3304. That

amendment states: illegal zenfonce’

amendreend fo K.8.A,
“A sendence s not an
because of a change in the lavw that occurs after the sentence is
proncunced.” K8 A, 2017 Supp. 22-3504. The State argues
that Bewick's holding requiring the identical-or-narrower rule
was a change in the law after Heard was senienced and thus
cannnt pravide the bagis for an Hegal sentence.

*§ Resolving this claim involves interpretation of a statute,
{pterpredation of a statute is a guestion of law over which we
have unliraited review. State v Colling, 303 Kan, 472, 473-74,

302 P34 1098 (2015).

In suppost of its argument that the #errich holding was a
change in the law,
tied 2 common-senge definiion of “comparable”

the State claims that prior to Wetrich,
Fansas app
that did not reguire prior offenses to contain identical or
5. Enstead, the K

narrower slements snisas Aupreme Court held

that crimes do not need identical clerents io be comparable.
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.

B}

»

State v Williams, 259 Kan, 870, 873, 326

Stesie v, Vandervord, 276 Kan, 164, 178, 72 P34 §23 (2003}

But panels of this coont have determined that Wetrich merely
clarified existing law, rather than changed it See Siare »
Smith, 36 ¥an. App. 2d 343, 352-54, No. 118,042, 2818
W1 4374273 (Kan. App. Z018Y; Stare v Jones, Mo, 117,808,
2018 WL 4656409, at ¥ 810 (Kan. App. 2618} (unpublished
opinion).

“Simply put: the [Kansas Sentencing QGuidelines Act]
KBGA and ite reference to the term ‘comparble offenses’
has not changed ... The only thing that may have changed
is our Supreme Court's interpretation of the KSGA, Bul
a judicial construction of a statdfe is an authoritative
statement of what the siatute meant before as weil as
after the decision. See Rivers, 511 U8, @ 312-13. As
previousty staled, the Weirics court found that the identical
or-nareewer test was the intent of the Legislature when

it passed the KSGA based on the lsgisiative history of

the Act and the parpoges and objectives of the sentencing
suidelings. 307 Kan, at 561-62.7 Swith, 56 Kan, App. 2d
at 354,
These Wetrich
interpreted existing law, rather than changed the law, oo
legistative history, the Kansas Sopreme Coust's lanpuage

pancls  based their determination  that

describing its holding, and i{a treatment of pre-Wesrich cases
with inconsistent holdings., The Smith panel noted that the
Werrick court found that the {dentical-or-rareawer test was
the intent of the Legisiature when it passed the K3GA based
on the legistative history of the Act and the purposes and
obiectives of the sentencing guidelines. Smirh, 56 Kan. App.
2d at 354 It also found that Berrich applied the rule set out
fu Dickey, and out court has previoushy held that Dhckey was

End of Document

not a change in the law bul was an application of Apprendi.
Smiiih, 56 Kan, App. 24 at 334, The Jowes panst noted that
the Kansas Supreme Court did oot overrule its prior opinions,
further indicating that it did not intend o make now law by
issuing its opinion in Werrich, and that in cases following
Weirich, the Kansas Supreme Court described the decision ag
“construfing} the meaning of ‘comparable offense.’ 7 Joney,
2018 WL 4656409, at *1§; see Siafe v Moore, 307 Kan, 359,
502, 412 P3d 965 (2018); Stere » Buell, 307 Kan. 684, 647,
412 P5d 1004 (2018

We agree. The identical-ornarrower rale described in Hewrich
did not create new law but clarifled exicting stabutory
tanguage. The 2017 amendment of K.5.A. 22-3504(3} does
not limit Heard's ability to seek refief

Conclusion

Heard's Arkansasz robbery and burglary crimes must be
classified as sonperson erimes. The district conrt i3 directed
to resentence Heard affer scoring his 1992 Arkansas
robbery convictions and his Arkansas burglary conviction
as nopperson felonies. The parties agree that Heard’s
spcond Arkansas burglary offense listed in his presentence
investigation report should be changed to 8 thefl. This leaves
Heard with only one person felony-—the one based on his
thyee person misdemeanors that convert to a person felony.
Heard should have a eriminal history score of C.

*7  {Convictiona affirmed, sentencs vacated, and case
remznded with directions.

Al Citations

431 P.3d 995 {Table), 2018 WL 6380497
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MODIFED GEINION |

MEMORANDUM OPINION
McAnany, F

*} Leroy K. Hriggs appeals from what he claims o be an
erronsously imposed sentence. He arpues that the sentencing
court erred in classifying his bwo prior Missouri convictions
for resisting or interfering with arrest onder Mo, Rev. Stat.
§ 75150 (2000 and 2012 Supp.) as person offenses for
criminal history purposes. The sentencing coust based s
rating on its determination that the Missourt orime of resisting
ar interfaring with arrest is comparatle to the Kansas offense

of flesing or atternpting to elode a police officer under

K.S.A, 2015 Supp. B~1568(b). Becayse the statuies are nol

somparable, we vacats Briggs’ sentence and remand for
resentencing with a criminal history score that classifies the
Missouri convictions as nonperses Crimes.,

f

Pursuant to 3 plea agreement with the State, Briggs pled
guilty to aggravated battery, a level 4 persen felony, and the
Siate dismissed the remaining charges 1a this and another
case against Briggs. Before seniencing, Briggs cbjected fo
fis criminal history score. At his sentencing hearing, the
court denied Rriggs' request for & downward departure and
sentenced him to 162 months in prizon, 38 months' posirelease
supervision, and restitotion. Brigge appeaied, and a panel of
this court held that bis prior burglary adjudication should
have been classified as a nonpersen felony and remanded the
cace for resentencing, Siofe v. Briges, Mo, 111,686, 2616 WL
199045, at ¥4 (Kan, App. 2616) {unpublished opinion].

On reraand, Briges again objocted to his criminal history
score. He arpued that the Missouri offense of resisting or
{oterfering with arrest under Mo, Rev. Stat. § 375,158 should
a0t be seoved 35 a person feleny because Missouri does not

designate crivies 4s persen of nonperson erimes,

At Briggs' resentencing headng, he again challengad his
criminal bistory score, arguing that the partioulsr crimes he
had been convicted of in Missouri should be categorized as
nonperson misderneannds as opposed to persen felondes, The
State presented the court with cenified docurents regarding
Briges two prior Missouwri convictions for resisting ot
interfering with arrest. Afler examining the Missowri charging
docarnents, the district court denied Briggs' challenge 1o his
criminal history scors of B, noting that Briggs had two sut-of-
state convictions Jor person felonies. The cowrt stated that the
folonies are “precisely detailed” in the supporting documents
and they both “align with what we would determine to be
person felonies” The district court sentenced Briggs to the
aggravated term of 162 months' imprisonment, the same
number of months in prison i had previously imposed. Briggs
appeals,

Briggs arguss that the sentoncing court erred in classifying
his two Missourl convictions for resisting or interferng with
arrest under Mo, Rev. Stat. § 575,150 as person offenses,
resulting in g calonlated orivainal history score of B, He claims
the Missouri convictions are not comparatie to the Kansas
offense of flesing or atiemphng o ghude 3 police officer
uwnder K.8.A. 2015 Supp. 8-1368, as argned by the State.
Accordingly, he contends that his Missoutt convictions must




Siate v. Briggs, 433 P?zd 551 {2048}

be classified as nonperson felonies nnder KUSLAL 2017 Supp,
21-6811{c) and that we should remand the
seseniencing. The State couniers that while the two offense

case again for

do not have identical elements, they are sufficienthy similar
to constitule comparable offenses under K.8.A. 2017 Supp.

5211l

*2 The determination of an offender's criminal history score

2 the revised Hansas Sentencing Guidelines
Act {KSGAY, K.5.A. 2017 Supp. 21-6801 of aeg. Whether
@ senfencing court h;ss correctly interpreied and appled the
provisions of the K.8GA is a gquestion of law which we review
de novo, State v Keel, 307 Fan, 560, Syl § 4, 357 P3d
251 {2015, cert. demied 138 8. Ct 863 {2016), Likewise,
whether a prior conviction was properly classified a3 3 peraon
ar nonperson orime for oriminal history purposes is a guestion
. Stare v. Dickey, 301 Kan.

is govomned by

of law subiect to unlimited review.
1018, Sy 945, 350 P34 1054 {2015},

In considering an out-oi=siate sonviction, the sentencing court
makss two classifications after the Biate proves thal ihe
covviction cxists. First, the court deferruines wuder K.8AL
2017 Supp. 21-6811{)2) whether the prior conviction is 2

misdemeanor or 2 felony based on the law of the siats where

the defendant was convicted. The statute also provides “[ilf

a crime is a fefony in ancther state, # will be counted a3
K.S.A. 2017 Supp. 21-681He} XA}
Haere, Briggs' prior Missouri convictions were felonies.

a felony o Kansas.”

Second, the sentencing court determines whether the prior
out-of-state conviction is @ person or a nonperson offense

[N

by comparing the prior conviction statute 1o the “comparable
offense” in effect in Kansas on the date the current crime
i-6811 ()3 T

makes this determination by looking for a comparabls offense

was committed. K.8. A 2017 Supp. 2 e court
in Kansas at the time the defendant commitied the cmrrent
AL 2047 Bupp. 21-8811{e¥3); Keed,
35, 1f there is no comparable Kansas ¢rime, the

crime of conviction, K.5.
307 Kan, at
court must classify the prior conviciion as & noBPErson orime.
K.8.A. 2017 Supp. 21-681 He)3). But ifthere is a comparabie
oifense and Kansas classifies it as a person orirme, the oul-of-
state conviction should alsc be classified as a person crime.
K8 A, 2017 Supp. 21-6811H{e¥{3).
After the briefs were filed in this cass, our Supreme Court
construed the rueaning of “comparable offense” as used in
K.5.A0 2017 Supp. 21-6811e}(3) In its March 9, 2018,

decision in Sraie v Weirick, 07 Kan. 552, 412 P3d 984
{23138), the court held that the analysis of whether crires are

comparable reguires a comparison of the slements of the oul~
crime. If the
out-of-state orime does not bave clements that are identical

of-state crime to the elements of the Kansas

£, or narrower than, the Kansas offense {o which it is being
compared, tie out-of-state conviction must be classified as
nonperson offense, 307 Kan, 552, SyL § 2.

Though Briggs does not argoe that the Missourt crimes are
not identical to or narrower thar the Kansas crime, we review
the {ssne de novo with the guidance provided by onr Bupreme
Cont in PWetrich with the objective of ariving at a decision
consistent with Berrich,

Here, Bri"gs’ criminal history shows two prior convictions
ing or interfering with arrest under Mo, Rev, Stat. §

=

7 rezisti
375,150, That statute states, in relevant part:

“1. A person commits the crime of resisting ... arrest

detention, or stop i), knowing that & law enforcement
pificer is making an arrest, or attompting to lawfully defain
or stop an individnal or vehicle, or the person reasonably
should know that a faw enforcement officer is making an
arrest or abllemping o lawfully detain or lawfuily stop
an individual or vehicle, for the purposs of preventing
the officer from eifecting the arvest, stop or detention, the
person:

*3 (1} Resists the arrest, stop or detention of such person
by using or threatening the use of violence or physical force
or by fleeing from such officer”

In order to convict a person under this statute, the State of
Bissouri is required to prove: {1} The defendar knew that
a3 iaw enforcement officer was making an arrest or stop of
a person or vehicle; (2) the defendant resisted the arrest or
stop by using or threatening to use violence or physical force
the defendant did so
with the purpnse of preventing the officer from completing
the arrest or stop. Secho. Rev. Stat. § 575.150; Srate v Clark,
263 SW.3d 686, 673 (M
other grounds by Stare ». Daws, 311 5.W .34 886

or by flecing from the officer; and {3)

0. App. 2008), overruled in part on
{Mo., 20103,

offense to Bripgs' Missousi
g under K.5. A 2015 Supp.
granuited his current crine,

The comparable Kansas
convictions is Tleeing and ciudin
§-1568(D). At the time Brigss

the critne of fleeing and eluding stated in part:

by Any driver of & motor vehicle who willfally fails or
refuses o bring such driver's vehicle {o a stop, or who

otherwize flees or atterapts to elude a pursuing polics
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vehicle or police bicvele, when given visual or audible

signal 1o bring the vehicle to 8 stop, and who: {1} Commits
any of the following during a police pursult: (A} Fails
o stop for a police voad block; (B} drives around tire
deflating devices placed by a police officer; (T} engages
in reciless driving as defined by K.S.A. 3-1566, and
amendments theretn; (I3} iz involved in any motor vehisle
accident or intentionally causes damage to property: or (B}
commits five or more moving violations.” K.8.A, 2015

Supyp. 81565k

To prove a viclation of K.5.A. 2813 Supp. 3-1368, the
State must prove: (1) The defendant was driving & motor
vehicle: {2} the defendant was signaled by a police officer
£ esicxp; {3} the defendant intentionally falled or refused to
stop or otherwise fled o atiempied fo ehude a pursuing police
vehicle; {41 the police officer giving the signal was in unifor
and prominently displaying his or ber badge; and (3} the
nolice vehicle was appropriately marked as an official pelice
vehicle, Vintation of this Kansas statute is not predicated on
the alternative to fleeing that the defendant nsed or threatened
visience or physical foree,

the Werrich analysis, we concinds that Mo, Rev.
Stat. § 575150 is not comparable to K.8.A, 20315 Supp.
2-1568{0} a5 it exisied when Briggs committed the crime in
this case. Mo. Rev. Stat. § 575,150 can be violated by either
fleeing or threatening the use of violence, but the Kansas
statute applies only to flesing. Thus, we hold the Missour
siatute. Acoordingly, the

Applyving

statute is broader than the Kansas
Missouri convictions mast be scored as nonperson felouies.

Briggs aieo argues that the sentencing court uaed his criminal
history score for sentencing purposes in viclation of Apprendi
v New Jersey, 530 1B, 466, 128 5, Cr. 2348, 147 1. Ed. 2d
435 {2000). This issue has already been decided adversely
to Briggs and s without merit. See Svare v fvory, 273
Kan, 44, 46-47, 41 P34 781 {2007). He also argues that
the sentencing court sbused its discretion by “vindictively
after the case
But because we

chioosing lo increase the defendant's sentence
. after a successfisl appeal.”
are remanding for regentencing, this issue is now moot,

was rernanded |

*4 Briggs sentence is vacated, and the matter is remanded
for resentencing with directiona to the district court to classify
the prior Missouri convictions for resisting or interfering with

arrest as nonpersen offenses.

Beversed and remanded with divections.

Amold-Burger, C.1., concurring:

I write to concur in the judgment, but write separstely ouly
to note my position that the State abandoned any argument
concerning whether Leroy K. Briggs’ prior convictions under
Mo, Rev. Stat, § 575150 (2000 and 2012 Supp. wers
comparable to any Kansas statutc other than K.8.A, 2015
Supp. B-1368(b}

When the briefs were submitted in this case in 2017, the
State argued that Briggs’ Missouri convictions for resisting or
interfering with an arrest (Mo, Rev. Stat. § 575,150} should be
sompared solely to K.8.A. 2015 Supp. 2-1568(b;} ({lecing or
atternpting to elude) for purposes of determining whether thoy
were person felonies. After our decision was eutered finding
that the statntes were not compareble, the State filed a motion
to reconsider under Bnpreme Court Rule 7.05{a} (24018 Kan,
&, Ct. R, 4%, In it the State conceded that Mo. Rev, Stat.
§ 575,150 was not identical or parrower than K.8.A. 2015
Supp. 8-1568{b). But it went on o propose, for the first tme,
that if the cowst combines the slements of both K.8.A. 2615
Supyp. 8-1568(h; {flecing and eluding} and K.8.A. 2013 Supp.
25-5415(a) 1} {oriminal threat), both of which are person
felonies, then 2l the same conduct is prohibited by Mo, Rev.
Stat, § 5758
argument that the dissent adopts,

S0—making them somparable. It is this new

Hut a motion to reconsider {5 not a place to raise new issnes
or obitain 3 second chance to present a stronger case. See
Servanis of Paraclere v Proes, 204 F 344 1505, 1012 (16th Cir,

200873 (LAY motion for reaormdr‘;at:ov is appropriate whers
the court has misapprohended the fasts, & party’s position,
or the controlling faw. It is not appropriate to revisit issues
afready addressed or advanee argnments that could have baen
raised in prior brieflng™y Sithon Maritime Co. v Holiday
Masgion, V7T FR.D. 504, 505 {1 Kan. 1998) (“Appropriate
circumstances for a motion to reconsider are where the court
has obviously misapprehended a party's position on the facts
or the iaw, or the court has mistakenly decided issues oytside
of those the parties presented for defermination. A party's
fatlure to present its strongest case in the first iostance does
pot entitle it to 2 second chance in the form of 3 motion to

recansider.”}.

noreover, the State doss not provide any reasons in either i3
motion for reconsideration or its supplemental brief for asking
us to consider an argument it has never made before. It does
not argue for any exception to the general rule. And 1can think
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of no legal veason why this argument could not have been

made from the outset in this case.

For these vessons, | wounld deem the State's new argiment

abandoned and | render a0 opinion as to #s efficacy.

Malone, 1., dissenting:

i respectfivlly dissent from the majority's conclusion that
Leroy K. Briges' two prior Missouri convictions for resisting
or interfering with arrest must be scored as aouperson
offenses for orirainal history pueposes, Applying the analysis
b State v Weirich, 307 Kan, 352, SvL § 3, 412 P34 984
{2018}, the majority finds that Mo, Rev. Stat. § 375150
{2000 and 2012 Supp.) is not commparable to ¥K.8.4, 2015
Supyp. 8-1588{b} hecause the Missouri statute can be violated
by cither f

the Kansas statute applies only to flesing. But whichever
way 3 defendant violales Mo, Rev, Biat, § 375.15¢, it still
crime in Kansas. Thus, [ would find
Hd not e in classifying Beiges poor

flecing or threatening the use of violence, but

constifuies a persen
that the district court <
dissouri convictions as person offenses for oriminal history

PUTPOSES.

5 K.8.A
tate convictions and huvenile

2017 Supp. 21-6811{e}{1) provides that out-of-
2 adjudications shall be used in

w

classifying the offender's oriminal history, KLS AL 2GE7 Bupp.
21681 1{e} 3} provides:

“The state of Kansas shall classify the crime as person or
nospersor. 1o designating a oriyne as persen of nonperson,
comparnbie offesser under the Kansas criminal code in
effect on the date the current crime of conviciion was
carunitted shail be referred to, I the state of Kanaas does
not have a comparabie offense in effcet on the date the
corrent crime of convistion was cormmitied, the ou-ofalate
erime shall be clas ” (Emrphasis

added.)

sified asa BORPLSFIon srime)

BORAL 26T Bupp. 21681 1{eX3) staics
gn out~-of~state crimc as person oF nonperson, comparable

that in classifying

oifenses shalt be referred 1o, In other words, more thas one
comparable Kansas offense can be considered in determining
whether an out-of-state conviction should be scored as 3
perseat or nonperson orime for oriminal history purposes.

In Wermich, the court held that when determising i the
“the cloments of the out-of-state
clements of the Kansas

offenses are comparable,
crime cannot be broader than the

orime. Int other words, the clements of the cut~of-siate crime
must be identical to, or narrower than, the clements of the
Kansag crime to which it is being referenced™ 307 Kan,
at 362,
Missouri crime of second-degree burglary are broader than

The conrt went on to Tnd that the elements of the
the clements of burglary of a dwelling in Kansas; thus,
the two offences are not comparable, 307 Kan. at 562-64,
Because there was no comparable offense in Kansas, the court
concluded that the Missouri crime must be chassified as a
307 Kan, at

nonperson offense for cominal history purposes

564,
Briggs' criminal history shows two prior convictions fc;r
resisting or inderforing with arrest vnder Mo, Bev. Biat
E75.150. That stamte states, in relevant partt

1. A person conunits the crime of resisting ... arrest,

defention, or stop 1, knowing that a law enforcement
officer is making an arrest, or aitempting to lawfully detain
or stop an individual or veliicle, or the person reasonably
should know that 2 law enforcement officer is making an
detain or lawfuily stop

sreveniing

arrest or atiempting o lawhally
an idividual or vehicle, for the
the officer from effocting the arrest, stop or detention, the

purposs of

DRFSOIL

“(1) Resists the arcest, stop or detention of such persan by
using or threatening the use of violence or physical force
or by fleeing from such officer”

In Kansas, at the tme Briggs committed his current crime of
conviction, the crime of fleeing or attempting (o ehude a police
officer wag defined 1n KL5.A. 2015 Supp. 8-1568, in relevant
pari:

“(by Any driver of a motor vehicle who willfully fails or
refuses to bring such driver's vehicle to 2 stop, or whao
otherwise flees or attempts to chude & pursuing police
vehicle or police bicycle, when given visual or auditde
signial 1o bring the vehicle (o a stop, and wheo: (1) Coremits
any of the following during a police pursuit: (&) Fails to
stop for 3 police road block; (B drives around thre deflating
devices placed by a police officer; {C) engages in reckless
driving as defined by ¥.S.A. 8-1586, and amendments
thereto; (13} is invelved in any moior vehicle accident or
intentionally causcs damage {0 property; or (E) commits
five or more moving vielations;

5 .




“CeX2y Vinlation of subsection (B} is a severity level 9,

person felony,”

As the razjority opinion poins ont, Me. Rev, Stat. § 375,150
can be viclated by cither fleging or threatening the use
of viglence but the Kansas statufe applics only to flecing,
Thus, Mo. Rev, Stat. § S75.150 is broader than K.8.A. 2015
Supp. 8-13468{b). As a resul, the majority concludes that the
Missouri convictions must be scored a3 nonperaon felonies.

However, K.5.A. 2015 Supp. & 156Eb) i not the only
comparable Kansas offense that shonld be considered in
determining whether Briggs’ Missourt convictions should be
scored as person or nonperson orimes for oriminal history
parposes. K.5.A. 2015 Rupp. 21-5415, Jefining the Kansas
crime of crimiinal threat, provides in part:

“ay A criminal threst is any threat to;

{1} Commit violence commmnicated with intent to place
another in fear ...

(e} 1Y A crimingl threat is a severity level 8, person
felony.™

Footnotes

in determining whether Briggs’ Missouri convictons should
be scored as peraon Or nonperson crimes for criminal
history purposes, gxy comparable Kansas offenses shovld
be considersd. 1F Briggs violated Mo, Rav, Star, § 375158
by flecing, that crime is tdentical to, or narrower than, the
elements of the Kansaa crime of fleeing or attempting o elude
3 pohos officer as defined in H.8.A, 2415 Supp. 8-1568(),
2 person felomy, [f Briggs violated Mo, Rev. Stat, § 575150
by threatening the use of violence, that crime s identical
to, or narrower than, the clements of the Kansas orime of
criminal theeat az defined in KUB.AL 2015 Supp. 21-3415(a}
{13, a person felony. Whichever way Briggs viclated Mo, Rev.
Stat. § 575,150, #would be a person offense in Ransas. Thus,
Rriges' vickation of Mo, Bev, Stat, § 575,150 is comparable
¢ a person offense in Kansas, This conclusion is consistent
with the court's analysia in Weswrich.

In eurg, there is no condust found in Mo, Rev. Stat. § 375150
that is not fully found within a comparable person crime
in Kansas, Thug, { conclude that Boiges two pricr Missoud
convictions for resisting or inferforing with arvest under Mo,
Fev. Stat. § 575,150 should be classified as person felonies in
Kansas for crimiasl history purposes,

Al CHations

423 .34 551 {Table), 2018 WL 3995795

4 REPORTER'S NOTE: Opinion No, 318,420 was modified by the Court of Appesls on August 1, 2018, after the Siate's
Motien in Reconsider was granted Jung §, 2018, The oconsurrencs and dissent are added 1o the opindon with ao other

changes.

B 28318 Thomson Reuters. No dlaim to crigingl U.S. Soverriment Works.
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MEMORANDHUM OPINION
Per Curiam:

*§ The State brought Kim P Valentiee before 2 jury
in the Sedgwick
rape, aggravaled oriminal sodomy, aggravated battery, and
domestic batiery, in each instance alfegedly committed
against V.MU, The jury foned Yalentine guilty of sggravaied
criminal sodomy and domestic battery, acquitted him on the
aggravated battery charge, and failed to reach 2 unanimous
verdict on the rape chiarge. Thia is Valenting's direct appeal of

his sggravated criminal sodomy conviction,

FACTS AND PROCEDURAL BACKGROUND

County District Court on charges of

that led o
shie had koown Valentine for about fwe

VMDDt

the charges,

stified that, at the time of the evenis
G years
and was Hvolved i 2 romantic refationship with him, They
lived together in a Wichita motel, By V.M. Ds account of the
events of April 25, 2017, &

his car when he Bit her in ¢

> and Valenting were argning ia
with z chosed {ist and she
bvumediately felt her jaw break. She jurped out of the car with
her seizure alert dog, but without her shoes, and trisd to get
away. As siie tried o flee, Valentine got out, catled ber dog to
Hirn and picked it ap, then canght up with her. VMDD swang

he face

her backpack at Valentine to get away from him, Yalentine
contimited to hold V.1 s dog in his arms and waved down a
passing car. V.M., went across the street and asked someons

o call 511

Valenting presented testimony from witnesses who said
Yaleatine stopped them as they were driving by on April
25 and asked them to call 511
alteroation with 2 woman and, before police arvived, they saw

They saw Valenting in an

her tepeatedly hitting hersel in the fzce with a closed fist and
scratching her arms, VMDD, testified she was rubbing ber face
because i hut, but she denied hitting berself in the mouth,
cheeks, or jaw.

The polios arrived and spoke with Valentine, then told VMIL
that Valentine had prowised to et her leave if she would go
home and take her medication. After V.M.D. made her report
{0 the pofise she went back to Valentine, 3he said aithough
Valentine told the police he would let her leave, he then told
her “{she] wast't going anywhere,” bul she stayed to get her
dog back. VM.D. said Valentine wonld not Jet her leave, and
she stayed with him at the mote] ontil May 2.

Officer Kyle Meliard from the Wichita Police Department
testified he responded to the 211 call on April 25, Melard
said that be and other officers conchuded that V.M s facial
injnties from that night were seif-inflicied and her claim that
Valentine had broken ber jaw was false.

MDD, fold the jury that on May §, she and Valenting had
argned during the day after the “guys next door” ashed her for
a cigarette and Valentine accused her of sleeping with them,
She said Yalentine was deloking and continued to tabk about
s accusations the whole night, VM. s3id she realized
Valentine was drunk and she knew she might get hust, as he
got demanding and angrier and poured a botile of whiskey
over her head. At one point, Valentine told her to leave, but

, Be told her 1o lay back down

when V.M.D. got up o leave
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or he was going to "knook the orap out of [her].” V.MD, said
she faid h‘a- I down because she did not want to get hit,

*3 When V.MU 1ald back down, Valentine demanded that
she give bim oral sex. He said he would give her {o the count
of five to do what he said, or else he was going to “kick
[her] butt.” V.MLD. testified she was afraid Valentine would
fit her as he had before, so she complied with bis demand.
tsfied with what V.MD.

VLI was orying and told him her mouth was

MNevertheless, Valentine was dissati
wag doing;
hurting from the Apell 25 injury, but Valentine told her if
she trisd again to stop “he was going to kanck the crap out
of Ther]” Eventually, V.M. told Valentine she had to stop
becanse she couldn't breathe, Valentine then started hithog
her in the face, head, chest, and body, turned her over, and
forcefully penstrated her to have vaghnal sex without her
consent. VM.ID, said Valentine told her to call herself names
fike “whore”

Valentine sventually stopped becanse he was mad that VMDD,
wase't “intn it.” He told her to start oral sex again, telling her
apain that “if [she] didn't do it he was golng w kaock the orap
out of [her.” VM. testified Valentine grabbed her head and
pushed it down on his penis until she gagged sumercns tines
and had trouble breathing. Valentine bocame angry that he did
not reach orgasmo and began hitting VIM.D. again.

VD tricd to leave, but Valentine told her i she did, he
would hurt her. He told her “if [she] was 3 police-satiing bitch
that ... they would bave to take [her} cutin a body bag because
[she} would he dead before they 2ot there” YIMLD. stayed
in the motel room uptil Valentine passed out. She then got
dressed, washed the blood off her fice,
room with only her dog and wallet. Once

and feft the motel
on the sirest, she
waved down a polioe officer. She wanted to get o the hoapital
becanse her mouth Wt so much. She did not tell the fivst
officer about the sexual assauite because she just wanted o
get away.

Deputy Joseph Staughter with the Bedgwick County Bhetiffs
Office testified that V.MD. flagged him down aroung 130
ara. on May 2, 2017, She told him her jaw burt and she
was worried that ber boyfiriend would find her, V.M.D. kept
fooking back to see if Valentine was walking down the street.
She told Slanghter that her boyfriend had hither several timeg,
but shie waited for hira to pass out before sneaking oot of their
motel reom. V.AM.D. said “she dide’t do what he wanted her

1o do.” Slaughter called an ambuiance, which fook her 1o 2

hospital,

D Daniel Gillespie, 2 radiclogist who trented VMU at
the hospital, testified that when he examined C7 images of
VML on May 2, 2017, he saw two fairly new fracturss
of her jaw—one o sach side. Dr. Gillespie said a patient
with those fractimes would typically have extreme pain, He
had nover heard of a person self-infliciing this type of injury
and said that to be able fo oause those fraciurss, someone
wonld nead “to be fairly strong, and very accurate.” O oross-
examination, Dr. Giliespie acknowledged he could not rule

out the possibility of & seli-indlicted fracturing of the jaw.

While at the hospital, V.M.D. recognized the police officer
who showed up as the one she had seen in April. She felt
he prejudped her, since he asked “if {she] had done this o
[herseli]l.” She did not teif him aboue the sexual assaults right
away becanse she did not think be would listen. She told
him she had besn involved in a “bad sexual encounter.” 3he
then was taken o 3 different hospital where Amy Mitchell,
a fovensic murse, performed a sexual assault examination,
Mitchell said V.MIDJs injuries were consistent with her
acoount that the oral and vaginal sex was nonconsensual,
YD, alse reported no consensoal intercourse within the
past three days and that Yalentine was the only assalland.

VLT testified that after the examination she told a detective
what had happened but said she did not want to press charges
“Ivlecanse nobody Hatens to me, they listen to himm.” V.M,
feft the hospital and wend fo a shelier, While there, she
obtained a protection from abusc order against Valentine,
alteging only that he broke her jaw duriog the incident on
Aprii 25, 2017

*3 On May 2, 2017, Officer Corey Masterson with the
Wichita Police Department was dispatched at 3141 am. (o
contast 4 suspect i a sexual assanlt at the Model Maotel,
The suspect was Valentine., During the initial contact, and
before any officers suggested 1o Valentine that be was beina:
exual assaull, Valentine said,

this shit.” ” Adter being read

investigaied for a possible s
‘Puck ail the rape charge and all ¢
his vights, Valentine made another comment abont, * ‘T'm
not arrestest for some rape charge? 7 Masterson then told
YValentine about YV.MLIL's accusations, after which Valentine
said they had sex on the previcus day but had nof had sex
that day. Dana Loganbill, a forensic nurs
assault examinagtion on Valenting on May 2.

¢, performed & sexual

Forensic scientist Sarah Geering examined the DNA swabs
o

btained during Valenting's and V.MD's sexusl assaplt
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examinations. She copclnded that swabs from areas of
Yalentine's genitals indicated VMDD, could not be excluded
as contributing to the DNA profile she found,

After the State rested, Valentine moved for judgment of
acquiital. The frial court denied the motion to asgait, Hinding
that afier viewing the evidence presented in the light most
favorable 1o the Sate, there was sufficient evidence to support
the charges.

At a jury instruction conference on the third day of trial,
the distriot conrt reviewsed the parties’ propesed instructions.
For the first clement on the aggravated cominal sodomy
instruction, the State asked the court o tell the jury that
the Staie must prove Valentine “caused [V.M.B lo engage
in sedomy with @ person” (Emphasis added.} In contrast,
YValentine asked that the instruction use the phrase “[flke
defendant engaged in sodomy with [VM.D.]" {(Emphasis
added.} Without objection from Valentine, the district cout
ciected to instrust the fury on the aggravated criminal sodony
charge using the form requested by the State, with the first
cloment obligating the State 1o prove Valentine “caused
{V.MLDLT o engage in sodoray with 3 person.”

The pary found Valentine guilty of aggravated criminal
sodomy and domestic battery from the May 2 incidents and
not guilty of aggravated battery on April 25, The jury failed to
reach a unanimous verdict on the rape charge. The State later
moved {o dismiss that rape charge without prejndice because
VD, did not want to go through another trial,

The distrist court sentenced Valentine to the presumptive
prison term of 272 months for the asggravated orfrainal
sodomy conviction, consecutive to a 12-raonth jail sentence
for the domestic batiery sonvistion. Valenting timely appeals.

AMNALYSRIS

Yalentine sets before us two alleged errors: first, that there was
insufficient evidence to support kis conviction for aggravated
crivatual godormy; and second, that the Kansas Sentencing
Guidelines Act {KBGA) relies on judicial findings concerning
prior convictions to establish the presumptive sentence for a
crime, contravening § 5 of the Kanaas Constitution Bilt of
Rights.

Valentine's aggravatzd criming! sodomy conviction

Valenting's claim of insufficient evidence for the aggravated
crivninal sodory convistion is not the type of “insufficiency™
argument typically presented. He does not assert that the
evidence failed to show be dentionally engaged in sodomy
with VML, when she did not conaent under circumstances
when she was overcome by force or fear in Sedgwick County
or May 2, 2017, instead, bie relies on the fact that the first
slement in the district cowrt's instruction for that crime said
the State had to prove he “caused [V.M.D.J to engage in
sodomty with 2 person,”™ which he contends sounld eanly mean
sonte person ofher than him. Stooe the Staio only presented
evidense showing that he Torced VM D to engage in sodomy
with him, he reasons the gvidence was insufficient 16 prove
the first element in the comt's instraction.

*4 1In response, the State first points to the relevant
fanguage of that charge v the amended corpiaint, alleging
that Valentine: “did then and there unlawiully cngage in
sodomy with [VMID] or cavse [VM.ID] o engage in
aodomy with any person or animal” contrary 1o K.5.A, 26146
Snpp, 21-3504(b 3 A). The Stato contends the trial evidence

showed Valentine twice forced VM.D. to sngags in sodory
with him,

Stavdord of veview
As our Supreme Court recently observed:

Oy standard of review for a sufficlency of the evidence
claim is a familiar one, ofien repeated:

“ “When safficiency of the evidence is challenged in g
criminal case, the standard of review is whether, afler
reviswing all the evidence in 2 Hght most favorable to
the prosecution, the appeliate court is convineed a rational
factfinder could have found the defendant guilty bevond
a reasonable doubt. Appellate courts do not reweigh
evidence, resolve evidentimry conflicts, or make witness
cradibitity determinations.” [CHation omitted.]” Srare v
MNeskits, 308 Kan, 45, 31, 417 P34 1038 (2818).

To the extent we are required to engage in interpretation of
statutes, our review is de novo. State v 4lvares, 309 Kan, 203,
205, 432 P3d 19135 (2019

Discugsion

In both bis bricfs and his argument, YValentine endeavors o
limit the scope of analysis to the sufficiensy of the evidence
o support a finding that he caused V.M.D. t0 engage in

sodomy with sonteone else, He claims both Stafe v Dickson,
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275 Kan. 5483,

69 73d 349 (2003), and Sigie v Flizgerald,
202 Kan. 659, 423 P34 457 (2018, provide support for his
interpretation that “any person” in the sodomy statule means

a persen other than the defendant,

The State concedes there was no evidence showing the
involvernent of another person and focuses {is initial argument
on an analysis of Dickson and Fizgerald. Alternatively, the
State suggests that if there was error, it was error in the jury
instraction and it did oot rise to the level of clear ervor, which
wonld be reguired because Valenting did not object to the
district court giving thai fustruction. In reply to that argument,
Yalenting contends that instraction error is not an {ssue he
raised or claimed as error, and the Slate invites error by this
cowrt when it asks us to consider that argument.

We do not decide issuzs that are pot preserved and presented
for our review. But Valentine atterapts to move that boundary
even forther by resiricting our analysis of the soavistion he
is challenging in his appeal and limiting vs fo an assessment
of the sufficizncy of the evidence for a crime that both parties
agree did not happen. No one claims Valentine forced VML
{o engage in sodonyy with some third person. And from the
facts recited above, we find without any difficully that the jury
had amply suificient evidence upon which to base » finding
that Yalontine forced Y.M.D. 1o engage in sodomy with him,
While the issues asserted by an appellant do set the scope
of appﬂllza?:e review, they do not dictate the analysis of those
issues, Despite Valentine's atteropt {0 oast {1 in a different light,
t}m prob et Valentine raises must be examined for error in
the nsraction.

The foundation of Valentine's argument is that the language
in the instraction controls. He looks to State v Robinson, 27
Kan. App. 2d 724, & B3d 51 (2000}, to support his contention
that the State roust “prove the particulsr crime defined in a
Juey's efernents instruction.” Robinson involved an apgravated
robbery conviction for stealing a car while pointing a sawed-
cwner, The district court instrusted
the jury that they must find proof that Robinson took the

off shotgun at the car's

car “from the person” of the owner. The charging document
likewise atleged the car was taken from “the person”™ of the
owner, omitting any reference o the language in the statute
about a taking from “the presence” of the owner, 27 Kan. App.
Tdat 725, 727, The oritical distinction between Robinson and
the presont cage is that the State’s araended complaint against
Valentine inciuded the full statutory language, charging that
he “did ¢

hen and there unlawfully engage in sodomy with

IVLEL] or cause [Y.MD] o engage in sodomy with any
persen of aimal”

*5 Neither do we find Dickson or Firzgerald o be belpfal
or controbting here, because they present distinctly different
scenarios from this case. In his appeal, Dickson conceded
he sngaged in sodomy with a child, but be asserted there
had been no proof he caused 2 child to engage in sodomy
with soracone else or an animal The two ciroumstances
were the subject of separate subsections of the statute, af
that time codified in K.B.A. 21-3505, Dickson had been
sharged nnder the subsection for causing a child to engage in
aodomy with “any persen or animal” Dickron, 275 Kan. ¢
686, The Supreme Court found “Dickson was charged vvith
criminal sodomy under K8 A, 21-3505(a)3}, whereas the
evidence cstablished & violation of K.S.A. 21-3505(a){2),”

and reversed that conviction, 275 Kan, at £95.

In Fitzgerald, the proof also deparied from the charging
docament. The Supreme Court concisely summed up the
issne:

“The State charged Fitzgerald with aggravated oririnal
sodomy by feloniousty eausing C.CJ{DOB: 0272172004,
a child under 14 vears of age, i¢ engage in oral copulation
with another persow’ i violation of K.8.4. 2017 Supp.
231-350G4{b¥2) and (¢} 3}

“Although the State charged Fiizgerald with causing U.C
‘with another persen,” all
as though
aging in sodomy with

{0 engage i oral copulation
parties thereafier proceeded with the case
Fitzgerald had been charged with eng
C.O himselll” Mizgerald, 308 Xan, at 664,

Without objcction from either party, the first clement of the
district couri’s instruction said the State had o prove “[iihe
defendant engaged in sodomy with [C.C.17 308 Kan. at 682,

The Supreme Court discussed the diserepancy between
what the State had charged and the evidence, msiruction,
and verdict, concluding that “we are compelied to reverse
Fitzgerakd's convistion as unsupported by sufficient evidence
of the crime the State charged.” 308 Kan. &l 666, Contrary to
the theory Valentine urges us o adopt, in Fitzgerald the Siate
did prove the crime described in the mstruction, but it was the
charging document that confrofled, not the instruction.

Both Dickson and Fitsgerald involved situations in which
the defendant was charged with one means of committing
the crivoe and all evidence pointed to another. Here, the




Siate v Vaﬂesztme 441 B34 1087 {204 %}

State charged Valentine using the full statuntory language,
ensompassing both a situation {n which Valenting was the
serson engaging in nonconsensual sodomy and that in which
he caused VMDY to engage in the act with another. The
problem in Valentine's case is not that the evidence failed to
prove the crime charged, a3 In Dickson and Fitzgerald, bul
that the instruction chose the means from the complaint that
did not match the evidence presenied to the jury.

Cur standard of review changes when presented with
guestion of error in a jury instruction:

“When analyzing jury instroction isgues, we follow a three-
siep process:

“ (1) determining whether the appeliate court can or should
review the issue, ie., whether there is 3 lack of appeliate
pwrisdiction or a fatlure to preserve the issas for appeal; (2)
considering the merits of the clabm to determine whether
error occurred below; and (3} assessing whether the error
requires reversal, ie. whether the error can be deemead
fiarmiless,” 7 [Cltation omitted ] Siade v Meling, 307 Kan.
307,347,409 P3d | {2018}

Since Valenting offered no objection to the district court’s
instraction on ageravated oriminal sodonyy, we find no error
unfess the insiruction was clearly orronecus. Bee K84,
2018 Supp. 22-3414{3). Next, “in determining whether an
ereor actually oecurred, we ‘consider whether the subject
instruction was legally and factually sppropriate, smploying
an unlimited review of the entire record.” [Chtating omitted.}”
307 Kan. at 31

of the analysis,

8. I error is found, and we reach the third slep
reversal is onky warranted i we canoot find the
srror was harmless, An error is not harmdess 1 we are “ *firmby
sonvineed that the jury would have reached a different verdict
fiad the instruction error not oeourred.” {Clitation omitted.}”

307 Wan, at 318,

*§ The distrist cowt's instruction was legally appropriate for
ar insiance of aggravated criminal sodomy when a defendant
is charged with forcing a person, withont consent, 10 engage
in sodomy with someone other than the defondant. The
instruction, however, was not factually appropriate, since all
the evidence that the Stale presented addressed that part of the
charge alleging Valentine forced Y.ML, to engage in sodomy
with Bim. Thus, giving the instroction in the form used by the
district court Was crrof

Finally, since thers was crror, we must decide whether it

constituted clear error, requiring us to be “firmly convinesd

that the hwry would have reached a different verdict had the
instruction error not ocowrred.” The Stawe’s evidence focused
entively on proving Valentine foroed ¥.M.D. to engage in
sodomy with im, withaut ber consent. Hthe instruction error
had not coouered, fhe district court wonld have written the
first element to read: “The defendant engaged in sodomy with
VD In view of the evidence, we are not persuaded the
fury's verdiel would have been any differsnt if the corrsct
instruction had been given. The error was harmless

K804 and § 5 of Kansas Constitution Bil of Righis

Yalentine next argues the KSGA is “faciatly unconstitutional”
hecauss it provides for judicial determination of a defendant’s
criminal history, viclating § 5 of the Kansas Constitution Bill
of Rights, Valentine concedes that this argument has been
rejected with respect to the United States Constitution, See
/I,Zpren(’r v New Jersey, 530 118, 465, 480, 120 §, Cr. 2348,
147 L. Ed. 2d 435 {2000) (“Other than the fact of a prior
ccmvicti@n, any fact that increases the penalty for 2 orime
beyond the preseibed siatotory madmunm must be submitted
te @ Jury, and proved beyond a reasonable doubi.”). Similarly,
Valentine admits the Kansas Suprame Court has repeatedly
refected the argurnent that the KSGA vislates the Sixth and
Foeurteenth Amendments to the United States Constiiution.
Kan, 44, 4548, 41 P34 781 (2002).
raise thiy issue before the

See State v. Ivory, 273
Valenting concedes be 4id not
district court. We may consider it nonetheless, as it implicates
z claim to the fundamental right of trial by a jury. See Stare v
Heaman, 195 Kan, 853, 858, 286 P34 876 (2012},

The sum of Valentine's “arpument” on this issue is bis
assertion that:

“[Plrior to Kansas' statchood, American common law
required any fact which increased the permissive penalty
for a crime—inclusive of an offender's prior crimingl
sonvictions—io be proven to a jury bevond a reasonable

doubt.”
Valenline continues with a contingent conclasion:

“f this

the seniencing scheme

assertion is correct, it necessarily follows that
set out by the K8GA-—in which
Fudicial Tindings of eriminal history elevate a defendant’s

presuy s unconsiitutional.”

In view of the Kansas Supreme Court's consistent rgjection
of the Sixth Amendmeni-based version of Valenting's current

arguraeni, it is incumbent on Valenting t provide authority
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showing cur Supreme Court interprels

or would interpret—
§ 5 of the Kansas Constitation Bill of Rights to reguive jury
findings that the Sixth Amendment does nal. He filsto dose
“This court is duty bound o follow Kansas Supreme Court
precedent absent some indication that the court is departing

Affirmed,

Al Citations

from s previcus position.” State v Meyer, ST Kan. App. 24 441 P34 1087 (Table), 2019 WL 2306626
1064, 360 P.3d 467 (2015}, Valenting's argument fails.

End of Document @ 2014 Tromson PReuters. No daim fo orginat U8, Government Works,
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MEMORANDUM QPINION
Per Curiam;

*1 While hanging out at & bar, one of Gabriel A, Patterson's
friends hatched a plan to rob some small-time drug dealers,
Patierson stayed close as bis filends concocted thetr seheme
and gathered weapons. Patterson sliimately recruiied another
man to help with the robbery, After the men finalized the
pian, Patierson concesled his face and the group headed
over 1o the apartment they planned o rob. Patierson stepped
inside the apartment and waited by the front door in the
iving room as three of his companions beat, threatened, and

robbed thelr victirs, The State charged Patierson with several

roravated

=Ly

crimes, and a jury convisted hire of three counis of:
robbery and ene count of aggravated burglary. He appeals his
orviction and seatence. Finding no error, we affirm,

FACTS

One aight in November 2014, mm:‘naies Kendrt Salmons
and Christopher Adams rag into a mutual acquainiance at
& bar in Lawrence, The acquaintance, Yusef Kmdrll as ked
if Adams had any marijuana, as Adams and his roonimates
each deait small amounts of deags. In fact, Kindeli previousty
ad come io Adams’ apariment to buy the party simg ecstasy
from Adams. After their encounter with Kindell, Salmons and
Adams left the bar to smoke marijuana and spend time with

friends at bome.

At the same time, and unbelnownst to the roommates, Kindell
and his fiiends hatched a plan to rob them. Kindell and Cody
v hrad joked about rebbing Adams’ apartment
at the bar

Kuskuk previcusly
handful of times. After §
that night, be and Kokuk started planning 2 burglary. Kukuk
xted others, including Driskelf Johnson, about joining them.

Kindell saw Adams

Kulnk asked Johnson to bring a g Kukuk's good friend
Patterson, who was at the bar with Findell and Kukuk,
remained nearby theoughout the entire planning period,

The men continued planning after they arvived back at
Kukuk's house. Patterson said he saw gioves, a knife, and a
handgon on the table al ¥ukuk's house. Patterson also sad
they were calling other people in an au,cm;:-i i get ancther
person to participate. Zachary Pence, who ultimately did
participate, testified that Patierson was the person whe oatled
and invited him to join in the robbery. Patierson claimed
that he did not call Pence to gel involved and that it was
Kakuk who used his phone for that purpose; however, when
Pence called back, Patterson adraitied he answered the call
and refaved to the group that Pence wanied then to come and
get him, Patterson admitted he went with the others 1o pick
up Pence. Patterson told police that Pence was invited 0 join

ce

them because he's “orazy,” and that Pence was “probably just

35 8

3t exiva body or something,” “nnscle”

The agresd-upon plan was for Kukuk, Johnsen, aud Pence
to keap the people inside the apariruent out of th
while Kindeli and Pat
Fatterson included, concealed their faces

& way
erson “ftock] stuff” Maost of the men,
#ukuk carried a
broken chair feg as @ weapon, and Jfolinson bad an anloaded
esidence to the

gun. Together, the five walked from Kuluk's re
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apartment, where Penee broke the door in by ramming i with
his shoulder. Pence entered the apartment first, foflowed by
Johmson and Kukuk. All three of these men want up the stairs
towards the bedrooms while Patterson and Kindell stepped
inside the house and walted by the front deor in the lving
PO,

*3 There were four victims in the apartment that nights
the three male roommates {Shubhankar Mathur, Adams, and
Salmons) and Mathur's girlfriend, lacqueling Wells. Al were
asleep at the time the five men snieved the apariment. Pence,
Kukutk, and Johason confronted the residents of the apartment
separately, and there was evidence af trial of the following:

s Johnson hit Salmons with the gua, cntting a pash in
Salmons' head and causing him to scream. but no
property was taken directly from Salmons,

« Kukuk, Johason, and Pence broke into Mathur and
Wells' badroorn, threatened them, and took from them
approximately 3140, some marfjuana, and thelr cell
phones.

» Rukuk, Johnson, and Pence then went to Adams’ room,
where Kukuk hit Adams several times with the wooden
stick whife demanding money and marijuanz. Adams
surrendered a safe, which Kukuk took. The safe Iater
vielded marijuans and cash.

= As ¥uokok, Johnson, and Pence were leaving the
aparimend, Pence punched Mathur in the eye and
Johnson took an X-Box sonsole from the living room.

while Pence, Kukuk, and Fohnson were upstairs, Palterson
remained positioned just mside the front door in the living
room. Palterson stated v an interview with police officers that
“[Iohnson} was just cracking people. ... He was just eo on
fire, like he was so mad,” and that be heard sereaming coming
from upstairs, someone yelling, “Pm sorry” and “T don't have
any weed.” Patierson told police thal when he heard the
screaming, be thought, “This s not ideal,” and that the people
“shouldn't be screaming that bad.” Patterson said that one of
the men who lived in the apartment came downstairs, saw
him standing by the door, and then went into the living room:
“We dida't see [my face] or anything. ... | made sure nobody
could.” At that point, Patterson went suiside the apartment to
wait for the others.

From outside, Patterson saw Pense throw a cellphone from an
upstaies window or balcony, end it was at that time Palterson

decided to feave, Patterson said {o polics, “Afer it got really
bad .., 1 was the first person to leave.” Patterson stated that he
was afraid someons would get “split open.” Paiterson said he
was sorry “as scon as [he] heard soreaming.” Patierson told
poiice that he decided to Ieave because it got oo violent, ©]
just felt fike that wasn't what [ pictured it was gonna go down
fike in my mind.”

Pattersen ran back to Kultuk's house, and the other four men
arrived 1 or 2 minutes after him. Kindell had the safe and
Iohnson had the X-Box consele and the gun. Patterson told
polive that when the other men returned, they were “pumpsd
up” on adrenaline and gave him the safe o open. The men
talked about what had just ranspired, and one of the details
eveafed was that Johnson had “pistol whipped” soemeone.

Patterson admitted that be opened the safe with a knife and
that they discovered 2 couple of ounces of marijuana and
approvimately $1,500 in cash inside the safe oncs it was
opened. Anocther man who was at the house when the five
men returned, Michael Thurman, divided the money between
the men, Keeping a cut for himself; Thurman koew about the
crimnes, but had not participaied, and Patlerson was unsure
why Thuriman received a portion of the money. Patierson said
that after they split the money, be went home.

The victims notified the police. Wells recognized Pense
because he had not concealed his identity, and she and Pence
trad attended the same high school. Wellz identified Pance
by name to police officers called to the scene, Later that
same day, Pence was amrested, Pence enlored info 2 plea
arrangement 1o exchange for information regarding the other
four men involved in the crimes. Offfcsrs recovered the
broken safe and the chair leg from Kukuk's bome. Later,
Patierson texied Kindell o teli bim Pence had been arrested
for the burglary. & day or two [ater, Patterson again contasted
Kindell, this time saying that be and Kukak bad feff town.
The Lawrsnce police eventually caught up with Pattersen in
California.

*3  The Sfate charped Patterson with four counts of
aggravated robbery and one count of aggravated burglary.
The State later amended the infounation o drop one count
of robbery and add a count of aggravated battery. The case
proceeded to a jury trisl, where Kindell testiBed that Patterson
staved with the gronp theonghout the planning and execution
of the robbery, Kindell also testified that Palterson never
obiected, attempted fo stop the others, or thwarted the plan in

BiEY WY




State v. P,;iters,c-rs 448 Pzd 76 {2017}

Like Kindell, Pence remembered Patterson being present

during the planning stages. In fact, Pence specifically recalled
that Patterson called hzm to help in the first place. He also
reraerabered Patterson and Kindel standing at the front door

while he, Iohnson, and Kukuk saided the apartment.

Johoson testified that
hig girliriend, Patierson remained with the group as they
robbery. He also recalled driving past the

other than leaving briefly to deal with

discussed the
aparimerd with Patterson and others before they achually
cartied ont their plan. Pence and Johnson remerbered
Patterson riding along to pick np Pence, and no one recailed
Paitersen protesting o backing out of the robbery at any time.
Iohnsan characterized Patierson as generally agrecing with
the plan.

The jury convicted Patterson of all but the aggravated battery
charge. The district coori granted Patterson’s motion for
downward departire 1o a controlling sentence of 22 mouths
and ordered joint and several lisbility with the other four
13, The

ed in the crimes

codefendants for restitution in an amount of 51,496,
district court found that a firearm was invol
and that Patterson was aware that 3 f
in the orimes, and 30 ordered that Patterson

Ireamm was involved
be required io
register 28 4 vinlent offender for 13 years.

ANALYSIS

secuior

Patierson raises four issues on appeal (1) the pr
commitied reversible error by argning to the jury that it could
find him guilty of aiding and abetiing based on the fact that he
opened the safe, an act which ooourred after the orimes were
complete; (2} the court viclated his constitutional rights under
466, 120 8. Cr. 2348, 147
{2000}, by failing 1o have the jury determine

Apprendi v. New Jersey, 33018

Bd. 2d 433
whether 3 deadly weapon was involved in committing the
crimes at issue here; (3} the crimingl statetory scheme ander
which he is regoired to pay restitution {s unconstitutional
in that it bypasses a victim's right to a oivil jury trial for
damages; and {4} the cowrt violated his constitational righte
under Apprendi by failing o have the jury raake any factual
findings necessary related to the covrt's order requiring him
to pay restitution. We address each of the {ssues mised by
Patterson in tur.

V. Prosecutorial ervor

the State's theory of the case revelved around

AL triad,
Patterson as an aider and abetior, In other words, the State
argued that sven if Patterson never handied the gon o entered

the apartment, he aided, assisted, and encouraged the others
o participate. While ootfining this theory in her closing
argument, the proseontor said,

“Iin determining [whether Paiteeson

inlentionally  alded  another in
commenitting  the
consider all the evidence of what
the defendant did before, during, and

immediately after”

crimes], you can

The prosecutor contimied from there, ighlighting Patterson’s
role in the planning, bis presence during the actual crime, and
His prying open the safe; then she discussed evidence of bis
raindset and conaciousness of guls,

*3 Patlerson alleges the isolated portien of the Stale’s
argument urging the jury to consider Patterson's behavior
afier the crimea {specificaily, his oponing the safe} amounis i
prossouiotial reversible error. Patterson made no abjestions
tn the State's closing argument at iial; bowever, such an
objection was not necessary to preserve the issue for appeal.
A claire of prosecutorial orror based on comments made
during voir dire, opening stelements, or closing argument
{that are not evidence) will be reviewed on appeal even when
a contemporansous ohjection was not made at the wial fevel.
Stafe v Anderson, 794 Kan, 450, 461, 276 P34 200 (2012}
see Srare v Roeder, 300 Kan, 901, 932, 336 P3d §31 (2014}
{statements during closing argumem). Further, a misstalement
of controlling kaw must be reviewed on appesl, regardiess of
a timely obiection af trial, to protect a defendant’s right fo
When a misstatemnent of controlling Iaw is made
it is outside the congiderable fatitude given to

due process.
deliberately,
prosesutons daring thelr arguments. Steve v Gunly, 282 Kan.
38, 63, 144 P.3d 547 (2006).

Recently, cur Supreme Court reevaluated several years of
caselaw and established an improved two-step framework for
evaluating claims of prosecutorial evror. Stete v Sherman, 303
fare 88, 378 P34 10680 (20163,

“These two sieps can and shoubd e simply desoribed as
error and prejudice, To determine whether prossoutorial
error has oocurred, the appeliate court must decide whether




the prosesutorial acts complained of fall nutside the wide
latitude afforded prosecutors to conduct the Siate’s case
and attempt to obtain a conviction in a manner that does
not offend the defendant's constiiutional right o a fair
irfab, If error is found, the appelinie court must next
determine whether the ercor prejudiced the defendant’s due
process rights to a faiv wisl In evaluating prejudice,

simply adopt the traditional consiitutional harmlesaness
inguiry demanded by Chapman [v Cafiferuia, 386 U8
18, §7 8. Ci. 824, 17 L. Ed. 24 705 E}o?’)'i.

words, prosecutorial error is harmiess il the State oan

in other

demonstrate ‘bevond 3 reasonable doubt that the ervor

complained of will not or did not affect the outcome of

the irial in Hght of the entire record, fe, where there
iz no rcasonable possipility that the ervor coniributed
to the verdict.” Stafe v Ward, 292 Koan. 541, Syb §
6, 256 PA4 801 (2011, cerr. demied 132 S T 1594
{2012}, We continue {o acknowicdgc that {he statuiory
harmiessness test also applies fo prosecutorial error, but
when ‘anaiyzing both constitutional and nopconstitutional
error, an appellate court need only address the higher
standard of constiutional erver” [Citation omitted.]”
Eherman, 305 Kan. at 109,

in support of emor, Patierson claims the prosecutor misstated
the law by arguing to the jury that it could consider the
behavior of a defendant afier a crime has boen committed
to datermnine whether a defendant shares lability for the
crime with the principal under an aiding and abeiting theory
of prosecution. Patterson oites o Siare v Davis, 283 Kan
6%, 138 P3d 317 {2006), which he arguss stands for the

legal proposition that & defendant’s behavior alter the crime
cant never be considered in an aiding and abetting case. But
Batterson’s reliance on Davis is mispiaced, as both the facts
and the law are readily distinguishable frem the facts and Iaw
presented here,

In Daovis, the defendant clairmed the disirict court erred in
fuiling 1o give an ingiraction divecting the jury 1o consider
the testimony of an accomplice witness with caution, PIK
Crim. 3d 52.18 pertaing o ascomplice witness testimony and
specifically provides that it applies 1o witnesses who testify
‘trvolved in the commission of the crime
? 283 Kan. st 376,
Daviz argued the instruction was factually proper becauss

that they were @
with which the defendan ie charged.”

the witness iestified that she was involved in events that
oocurred after the crime was commitied, which made her an

accessory after the fact. But the coust disagreed, holding that g
after the fact is not

witness whao gualifies only as an accessory

)

stion. 1o order

enough to warrant an acconiplice witness instru
for an accomplice witness instruction to be factually proper,
the court held that there must be evidenece that the witness
participated in the crime with which the defendant is charged.
Davis, 283 Kan. at 577-80 {although witness may have heen
involved with evenis after the nrder, only evidence at trial
regarding witness’ whereabouts and involvement was offered
by witness herself, who testified that she was »of present
ai time of the murder and there was no evidence that she
otherwise participated in the planning or commission of the
nrurder other than the events thal cecurred after the prder).
In Dgvis, the court had to decide whether a withess was
an sccomplice o determine i an accomplice witness jury
instruction was legally and factually proper. The decision we
must make here, however, i if 2 defendant's actions after a

orime are refevant ¢ whether that defendant shares hability

for the crime as an aider and abetior

*8 An individoal aids and abets another—and is therefore
criminally lable for that person’s crime-—if he or she
“advises, hires, counssls or procuwes the other to commit
the crime or inlentionally aids the other in committing
that crime. K.5.4. 2016 Supp.

That individual must alse act “with the mental

the conduct constifuting”
21-5210{a}.
culpability required for the commission” of the aime in
guestion. K.5.A. 2016 Supp. 21-5210(za). As presented in the
jury instructions, the Siate pursned the theory that Patterson
“nientionally aidfed] another to commit the crime.”

Nany Kansas cazes have considered what behaviors
constitute aiding and abetting. Specifically, “the law requires
that the person knowingly associates with the unlawful
venfure and participales in a way which indicates that such
person i3 furthering the soccess of the venture” Stafe v
Syl 97,197 £.3d 421 {2008). As such,

“Imilere association with the principals who sctually commit

Baker, 287 Kan. 345,

the crime or mere presence in the vicinity of the crime is
itself insufficient {o establish guilt as an aider and abettor”
345, Syt 4
circamstances swrounding the defendant’s presence al the

287 Wan. 7. However, © if from the facts and

fime and from the defendant's consduct it appears that the
defendant’s presence did in fact encourage someons else to
commit the oriminal act, guilt may be inferred.” ™ Stare v
Riand, 33 Kan. App. 2d 412, 41718, 103 P34 492 (2004, 1F
there is no divect evidence showing that the defendant planned

21

‘to encourage, incite, aid, abet, or assist in the crime)
the jury is stil} permitted (o consider the defendant's failurs
“ o oppose the commission of the crime in cennection with
ciude  “that the

other circumstances’ ” and to therefors cons




State v, Patterson, 4400 B.3d 878 {Z817}

[defendant] assented to the commission of the crime ... and
thereby aided and abetted the commission of the crime.”
2d at 418, With that said, “failing

or report @ orime is not the basis for Hability under an

33 Kan. App. o stop
atder and abeftor theery” without additional indicaters of
intention to * ‘forther] § the
282 Kan, 728, 738,

BICCESS E)F i.he
L1488 B3

the defendant’s
venture.” " Stafe v Simmons,
{2000

we find the

Based on the applicable law as cited above,

prosecutor did not ety by arguing to the jury that it could
consider the fact that Patterson epencd the safe in deciding
whether Patierson was guiliy of the crimes charged onder
an aiding and abetting theory, In making this finding, we
acknowledge thal opening the safe is not an clement of the
underiying crimes of aggravated burgiary or of aggravated
robbery and that Patterson opened the safe after the crimes
were complete, But to prove the burglary charge in this case,
the Kiate peeded to show that Patterson shared the intent to
cornmit a theft inside the apartiment. Theft reqguires an infent
to permanently deprive, See K.5.4. 2816 Supp. 21-5801(a}.
Paiterson’s help opening the safe, removing the money, and
keeping his share of the procesds s the clesr evidence of
this intent. Patterson’s concession that he opened the sals
and tock kis cut of the marijpana and money found inside

—xhich he knew had just been stolen fom the victims'
apartment-—i3 relevant evidence from which a jury could
sanclode that Patterson was not merely present in the vicinily
of the crimes commitied but instead intentionally associated
with the unlawfil vendure and participated fn a way which
indicated that he was furthering the success of the venture,
See Baker, 287 Kan. 345, Syl 9
o Patierson's intent, the prosecutor did not misstate the law

7. Because it is refevant
by teliing the jury they could consider as 3 factor Patterson's
conduct immediately after the orirues in determining his
culpable state of mied. Soo Sherman, 303 Kan. at 104,

*% And coptrary io the charssterization of events in his
appellate beief, Paticrson did not stand idiy by while his
companions piotied and carrled out the robbery. Patterson
participated in or af least Hatensd exiensively to the planning
of the robbery. Patierson watched 35 Kukuk and
Pepoe tostified that B was

stages
Johnson armed themselves.
Patterson who calied 1o ask him to participate in the crime,
ard Patterson admditted he went with the othors fo pick
Pence up after Pence agresd to take part in the robbery.
Patterson also admiited that he knew Pence was invited to

ioin them because hie's “orazy,” and would provide “an extra
hody™

and “muscle.” After the men finalized their plan,

Patterson concealed his face and zccompanied the others

o the apartment. Paticrson and Kindsll siepped inside the
apartment and waited by the front door in the living room as
Pence, Fukuk, and Jobnson rushed inside. Patterson admitfed

that as he stood guard, “[Johnsoni was just cracking people. .
He was just 5o on fire ... 30 mad,” and that he heard screaming
coming from upstairs, semeone yelling, “I'm sorry”™ and “1
dow't have any weed.” Patterson also reported that when one
of the men who Hved in the apartment came downsinirs and
saw him standing by the door, he raade surc the resident could
not see his fice. At no time did Patterson protest, back out,
ohiect, or disapprove of the plan to rob Adams, Salrmons, and
Mathur, From the initial planning slages until the distribution

f the procesds, the evidence at trial demonsirates Patierson
interded to associate with the unlawful ventire and fo
participate in a way which would further the snccese of the

venture, See Baker, 287 Kan. 345, SvL § 7.

2. Registvation vequivement

Patterson next argues that the district court violated his Sixth
and Fourteenth Amendment rights under dpprendi when it
found that the crimes of conviction had besn committed
with @ deadly weapon and ordered him to register as a
vioterd offender. Patterson acknowledges that he never raised
this issue with the disirict cowrt, Generadly, constitutional
grounds for reversal asseried for the first time on appeal are
nat praperly before the appellate court for review. St »
Godirey, 301 Kan. 1041, 1043, 350 P34 1068 (2013} There
are several exceptions to this gencral rule, and review of
an jssue raised under Apprendi is considered one of these
exceptions “to prevend the (Ee:ni;ﬂ of a fundamental right.”
Stare v Wheeler, Mo, 114,518, 2616 WL 3833090, at *1
{Kan, App. 20616) (onpublished opmion),peria‘ionﬁzr rey, filed
Qeicher 28, 2016,

Wheihier a defendant's constitutional rights have been violated
is a guestion of law that we review without any reguired
deference 1o the district cout, State v Unrein, 47 Kan, App.
2d 346, 369, 274 B34 691 (2012}, Under the Kansas Offender
Regzsiratmﬁ Act, a district court can order a defendant to
register as & violent offender If {mmong other reasons) the
defendant s convicted of a person felony and the court makes
a finding on the record that a deadly weapon was used in
the commission of that person {elony. B.5.A, 2006 Bupp.
22-4902{2¥ )
sunnts of aggravated robbery and one count of aggravaled

(=T

3. In this case, Patterson was convicied of three

burglary, and the district court found that & deadly weapon
was used to commit those crimes, so it ordered him to register

as a vielent offender for the next 15 vears. Appresdi held that




State v F‘aﬁemnn 40{! F‘ad B78 (’?01"}

hecause of the Sixth Amendment right to 2 jury trial and the
Fourtsenth Armendment right to dae process, “fojther than the
fact of a prior conviction, any fact that increases the penally
for a crime beyond the presoribed statutory maximum must be
submitted 1o a jury, and proved beyond a reasonable doubt”
430 1.5, at 47683, 400, So Patterson argues that the district
court viclated Appremdi because ordering him to register as a
viplent offender increased the penalty for his crime and was
based on a court finding that had not been proved to 8 jury
beyond a reasonable doubt,

Byt Patterson's argunient is groonded in the legal principle
that registration as a viclent offender constitutes punishment.
iIf registration i5 not punishment, then dpprendi does not
apply.
repisivation requirement does not inersase the penalty for

Our court has held on several occasions that a

a crime beyond the fegal maxiraum because regisiration is
separate from and does not impact the length of a defendant's
sentence, Unrein, 47 Kan, App. 2d &t 372; Siate v Chambers,
36 Kan. App. 2d 228, 238-39, 138 P.3d 405 {2006}, Based
on thoss cases, requiring a defendant to register as a vielent
offender, even when the finding that triggers registration
is made by the court rather than a jwy,
Apprendi, Unrein, 47 Kan, App. 2d at 37
Kan. App. 2d at 238382,

ses not vielate

' Chambers, 36

*7 Whether our prier rulings on this guestion ars sill
good law is put in some donbt by owr Supreme Couts
304 Kan. 158, 178, 372 P.3d
thai case, the Kansas Supreme Cmn‘i reached

ruling i Srae v Charies,
IS (283165 In
the opposite conclusion, holding that becanse 3 registration
requirement gualifies as a type of punishment, imposing
registration effectively increases the penalty
("har.’es., 304 ¥an. at 178, Under this reasoning, imposing
egistration without a juey finding thet the defendamt used &

for a crime.

aiea {1y weapon would violate Apprendi, B ance the Kansas

Supreme Court gives an indication that # i3 departing from

its own precedent, we are no longer bound to foliow that

precedent. Heartiond Presbytery v Fresbvterian Churelt of

Stanley, Inc., 33 Fan, App. 2d 622, Syl § 16, 390 P.3d 381
{20171, And the Kansas Supreme Court has given a strong
indication that Charfes is not geod law anymore. Theraling in
Charfes was based on a case published on the same day, Doz
v, Thampron, 304 Kan, 291, 373 B34 570 (241 (\vetn,i >d

"o

by State 3. Pefersen—Beard, 304 ¥an. 192, 3 ?" P3d 1

held that 1zhe
repisiration requirement was a type of punishraen; therefore,
the Bx Post Faeto Clause of the United States
tive application of amendrmens o

20183, Thompson, a four-to-three decision,

Constitution

applied (o prevent reiroac

the registeation statutes, 304 Kan. 291, SyL§ 7.
Peiersen—Beard,

But Thompson
was overruled on the day it was issued:
with a different four-judpe majority, held that the registration
requirernent could not be challenged as oruel and wnusual
punishment nnder either the United Statss or the Kansas
Constitutions becanse it was not a type of punishment. 304
Kan, 197, Syi, $9 1-2.

Potersen—Beard did not expressty overrnle Charles, but i did
expressty overrule Thompson, And in Charies, the court noted
that the Petersen—Beard holding—which is the gxact opposite
of the Thompson holding that Chorles relied on—"may
influence whether the [registration-reguirement] hokding of
this case is available to be relied upon by vielent offenders

304 Kan. gt
179, So while Charles is exactly on point and has nof been

whose appeals have vet to be decided.” Charles,

expressly overrnled, we have an indication, both from the
Charles court and from the differently constituted Peterven—
Beard court, that the Supreme Court is departing from the
position that an Apprendi violation ocours when the court
requires 3 defendant to register based on s finding that 8
deadly weapon was used in the felony of conviction. See State
v Secrgss, Mo, 115,565, 2017 W 543546, at ¥4-5 {Kau. App.
2017} {unpublished opinion), petifion for rev filed March 9,
2037, Stvie v. Brown, No. 114,808, 2016 WL 7429424, at 8-
9 {Kan. App. 2016} (nnpublished opinion), pefition for rev.

Filed Ianuary 18, 2017,

For the reasons stated above, we conclude that Charles is

the district coust did not violate

deadly weapon was used in

no fonger good law. Thus,
Apprendi when it found that 2
the commission of Patterson's felony convictions. See Secresf,

2017 WL 543346, at *5 (ns Apprendi violation in these
ciroumstancesy; acoord State v Peres—Meding, No. 114,589,
2017 WL 262025, at *6 (Kan. App. 2817) (anpublished
cpinion), petition for rev. filed Febromry 21, 2017; Brown,
2016 WL 74729424, ai *3-0; Wheelor, 2016 WL 5853090, a1
¥3: Srare v Camphell, No. 114,167, 2316 WL 3407598, at *6
{Kan. App. 20160} (unpublished opinion), rev. denied April 26,
2017

3. Restituiion and ihe common-faw right ja civil jury iriaf

Patierson argnes that the Kansas criminal restitutinn scheme is
facially unconstitutional becasse it encroaches on a criminal
defendant's comman-law right to a civil jury frial without
offering anything in return. Patterson acknowiedges that be

did not raise this issue befors the disirict court. He did not




Siale v. Paﬂersun 400 P.3d 878 {2017}

ohiect to any portion of s sentence al sentencing and did not

dispute the amount of restitution ordered.

Constitational grounds for reversal asserted for the first tme

on appes! are not properly before an appellate court for
review. Godfrey, 301 Kan, at 1043, However, there are three
exceptions to this rule: (1) The newly asserted theory invelves
only a guestion of law arising on proved or admitted facts and
is finally determinative of the case; (2) consideration of the
theory is nocessary to serve the ends of jnstice or {o prevent
the denial of fundamental rights; and (3} the judgment of the
distriet court may be upheld on appeal despite its reliance
ont the wrong ground or having assigned a wrong reason for
it decision. State v Phillips, 299 Kan. 479, 493, 325 P3d
1095 (2014}, Patterson contends that this court should review
the merits of his claim because two exceptions apply: the
issne only invelves a question of law arising on proved or
adrmitied facts that is finaily determinative of the case, and the
consideration of the claim i3 necessary fo serve the ends of
justice or to provent a denial of his fundamental rights. The
State argues that Patterson should be prohibited from raising
this argument for the first time on appeal because he did not

rafse it below and, in the alternative, the argument is withoul
merit,

*§ Patierson concedes in his briel that a pansl of this
court previcusly held the issue be raises was not reviewable
for the first time on appeal Siare v Jowes, WNo. 113,044,
2016 WL 832863, at *% {(Kan. App. 2016} (unpublished
opinion}, pedition for ey filed March 38, 2016, The Jones
couri disagresd that either exception was applicable:

“The first exception doss not apply because the
determination of Jones' restilution claim is not finally
determinative of the case. The second exception does not
apply beoause i cannot be argued that consideration of
the issus s necessary {6 serve the ends of justice or {o
prevent a denial of fundamental rights whea Jones did
not even object to the imposition of or the amount of
v Dudley. 739
ppetate comt refused

restitation at seniencing. See Unised Sioies
F.zd 173, 179 {4th Cin 1984} (
to consider restitution issue ﬁ)r E'rst time on appeal
when defendant falled to object to restitution in district
court), Therefore, we reject Jones' constitutional 1ssue as
not properly preserved for appeliate review” 2016 WL
852865, a1 ¥ 9.

See alsa Stofe v Bradwell, No, VIS, 153, 2816 WL 7178771,
at ¥4 {Kan. App. 2
Like in Bradwell, a determination of Paerson's

(16 {unpublished opinion) (foliowing

’\)Y‘(f.s)

restitution claim is not finally determinative of his crivinal
appeal, did not objest to his
the restitution ordered; therefore, the issue is not properly

and Patterson sentence o

preserved for appeliate review.

4, Restitylion as punishment
Finally, Patierson argues that the Kansas criminal restitution
scheme ia punitive, as it requires 3 mandalory misimuam
amount of money fo be deiermined by a jndge, and thus
violates Apprendi. Patterson again acknowledges that he
di¢ not raise this issue to the district court Buggesting
that the Fansas oriminal resiitution acheme is a sentencing
schems, and therefore appropriate for an Apprendi challenge,
Patteraon argues that review is proper because sousideration
of the issue invoives only 3 guesiion of faw arising on proved
or admitied facts that s finally determinative of the case and
is necessary to serve the ends of justice or (o prevent a denial
State contends that, in fight

radwell, Patierson's claimed

{f his fundamental rights. The
of the holdings in Jones and R
gxoepitons are inapplicable.
The Jones court addressed thie same isaue and Jones' fatfure
to raise i o the district court:

“Again, Jones failed {o raise this issue before the district
court, and we find no applicable exception to address the
issue for the first time on appeal. Although we decline
to address the merits of Jones’ clalm, we note i passing
that this court previcusly has held that the impositon of
restitution in a criminal case does not oplicale dpprendi
: Huff, 50 Kan, App. 2d 1094, 119304, 336 F.3d
302 Kan, [1015 (20153172016 WL

See Sraie v
897 {28143, rev denied
8528635, at *9,

While Patterson attompts to distinguish Huff from the fa
of this case, he fails to acknowledgs the weight of caselaw
that distinguishes restituiion orders from senfencing schemes
reviewable under Apprendi. See, e.g., United Siafes v Burng,

00 F.3d 1258, 126163 (30th Cir. 2015) {Apprendi's rulc has
no apphication o restitution). As restitution does not implicate
Apmrendi, no exceptions apply o warrant review of this isane
for the first time on appeal.

4 Affirmed.

Al Citations

400 P3d 676 (Table), 2017 WL 3207149




H
H
H

B 2018 Themson Reuters. No claim {o original 1. 8. Sovernment Works.

£nd of Document




APPENDIX E



S%a?e v, Bradwel,
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MEMORANDUM GPIMNIGHN
Per Curiam:

*§ Obver W, Rradwell Jr. appeals from the district court's
surnrnary deniaf of his pro se motion for ineffoctive assistance
of counsel and from the imposition of restitution. First,
Bradwel seeks remand of his ineffective assistancs of counsel
metion. Second, he contends that restitution violates Section
5 of the Kansas Consittution Bill of Rights and the Bixth
Amendment of the United States Constitation, Although we
agree that the issue of inefiective assistance of counsel should
arguments regarding

be renmianded, we refect Bradwell's

s in part, and remand

restitation. Thus, we affirm in part, vacaie
for further procesdings.

Bradwell pied guilly o aggravated batiery foliowing an
inoiderd that occurred at an International House of Pancakes

i the early morning hours of August 17, 2814, As pant
of a plea agreement, the Staie agreed o recommend ihe
mid number in the appropriate sentencing grid box and
to recommend a dispositional departure 1o probation with
community corrections. The State also agreed not 1o charge
Bradwell in an unrelated ineident for which he had been
atrested on September 3, 2015, Moreover, Bradweli agreed to
pay for the victinvs medical expenses and to have no contact

with the victirg,

The plea agrecment further provided that the State would not
e bound by s terms if Bradwell were arrested, comunitted a
new offense, violated his bond conditions, or failed to appear
for a cowst hearing prior to semiensing, Likewise, Bradwell
acknowledged that the plea agreement did not bind the district
court. Bradwell also agreed that his defense attorney had done
“5 good job counseling and assisti
satisfied with the advice and help [his} lawyer [had] given
{himi”

ng {him}, and [he was]

At the plea hearing held on September 4, 2013, the distrist
conrd reviewed with Bradwell the rights he would be giving
up by entering a plea, the possible penalties for aggravated
battery, and the terms of the plea agreoment. Specifically, the
distrist court advised Bradwell that it was not required to place
him on probation hot could incarcerate hir for his nifense,
In response, Hradweli indicated that he understood his nghts
and the terrs of the plea agreewent. The district court also
discuased the sentensing process and answered Bradweils
gusstions regarding probation. Bradwell was agatn snformed
ihat the plea agreement was nof binding upon the district
court. At the conchusion of the hearing, Bradwal! enfered a

gnilty plea, which the district court accepted,

After Bradwell entered his plea, the district court modified
his bond conditions to include pretrial services. Moreover,
the district court advised Bradwell that e was required 1o
coniact preivial services, Although the district court stressed
the importance of reporting to preteial services, Bradweli
failed to report as ordered, Accordingly, Bradwell's bond was
revoked on Seplember 16, 2015, he was taken inlo custady,
anid his bond was set at $75.0040.

Gn October 20, 2015, Bradwell moved for a downward
dispositional departure 1o probation. At the senlencing
hearing held the following day, the district court found that

RN

the State was no Jonger bound By the ples agreement because
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of Bradwell's violation of his conditions of release. The Siate

then recommended the district cowrt sentence Bradwell to
prison because his actiens dereonstrated he was not aimenable
to probation. Bradweils attorney, however, continied to ask
the district court fo follow the recommendations set forth
in the plea agresmert and place his client on probation.
Ultieately, the district court denied Bradwell's request for
a downward dispositional deparfure, sendenced him to 45
months of prison fme with 36 months of posirelease
supervision, and ordered him to pay restitution in the amount
of $9.278.24 to reimburse the Crime Victims Compenaation
Board plus an additional $3,440.06 1o be paid {o the vicim,

*3 iy October 29, 2015, Bradwell filed 4 pro se motion
for ineffective assistance of counsel. Bradwell argued his
attorney refused to adequately prepare for his case, ignored
his requests to withdraw his plea prior to sentencing, and
coerced him inte signing the plea. Specifically, Bradwell
stated that he had “stterapted to communicate with [his]
ral times before sentencing for [the attorney}

fthe attorney]

attorney 5¢ve
o file a motion to withdraw [his] plea and ...
told [him] at sentencing that it was too late to do 30 On
tavernber 4, 2013, Bradwell filed 2 pro se raotion to sct aside
his plea, arguing that bis altorney was not competent, that bis
attorney misted him into signing the plea agreement, and that
he did not understand the plez &l the time he pled,

In an order entered on November 4, 2015, the district court
cummarily denied both of Bradwell's pro se motions. In the
order, the district court found Bradwell's aliegations regarding
his claim of ineffective assistance of covnsed to be sonclusory,
it also found that Bradwell's aflegations offered in aupposi
of his request to withdraw his plea were not credible. The
foliowing day, the district court allowad Bradwell o fk—: an

untimely notice of appeal.

ANALY SIS

Bradwell raises thres issues on appeal. The first issus relates
1¢ his mwotion for ineffective assistance of counsel, contending
that the district court erred in not ordering an evidentiary
hearing on his motion. The other two issues relate fo the
rostitution he was ordered o pay by the district cowt
Specifically, Bradwell argnes that the Kansas restitution
scheme vickates the Kansas Constigtion and, as applied fo
him, violates his rights onder the Sixth Amendment of the

tinited States Constitution.

ssisiance of Cousse!

Motion for Ineffective 4
Ve have threc options as fo how io address a claim of
ineffoctive assisianoe of sounse] on divect appeal:

“Liest, an appeliate court may follow the general rule and
desline to address the issue, leaving the defendant to pursue
refief through a tmely K.S.A. 63-1507 motion. See Sare v
379, 388-89, 253 B.3d 341 {2011). Sesond,

the appellate court may remand to the district court for

Levy, 297 Ean,

examination of the lgsue in further proceedings pursuant
1o State v Van Cleave, 239 Kan, §17, 119221, 716 P24
580 (1986} See Stare v Dull, 29% Fan. 832, 839, 317 P34
104 (2814 {“The usual course of action is a request by
appeliate counsel for remand to district conrt for @ hearing
on the ineffective assistance clatm.’). Finally, although
rare, * “there are circumstances when no evidentiary record
need be established, when the merit or lack of merit of
an ineffectiveness claim about irial comusel is obvicus,”
and an incffectiveness claim can therefore be resclved’ by
an appellate court. 298 Kan. at 839 {quoting Rowland v
Siate, 289 Kan, 1076, 108485, 219 P3¢ 1212 [2009] ) see
State v Carier, 270 Kan, 426, 433, 14 P34 1138 (2000)
{reniand would serve no purpose where assessment by ixal
court nnnecessary because record on appeal safficiently
oompiete for appetiate cowrt to decide issue}.” Siate v Reed,
302 ¥an, 227, 333-34, 352 B34 530, cert. denfed 136 8
Ct. 344 (2035}

The decision of whether to remand a case o the distrct
sourt for g Van Cleave hearing is within the siie;cs'cticm of the
appeilate cowt, Von Cleave, 239 Kan. at 119-21. Ses also
1084-85, 219 i—‘.ﬁ'}d 212
2010 WL 3636268, at *3
opinion). To warrant @ ¥as

Rowland v Srare, 288 Kan. ON,
{2009); Staie v Allen, Mo, F01,367,
{Kan. App. 2019) {unpubl :shc'
Tleqve hearing, an appellant “nust do more than simply

argus that be or she would have handied the case differently.”
Sigie v Levy, 292 Kan, 379,389, 283 P.3d 341 {2011}, Rather,
an appeiiant must present an appeliate sowrt with grounds

sufficient to show the alleged claim has sorae merit. 292 Kan,

at 385,

*3 Bradwell requests that this cowt remand the motion
for ineffective assisiance of counsel to the district court to
determine whether Bradwell asked his attorngy to file a
motion to withdraw his plea prior to the sentencing hearing.
in response, the Sate indicates that there is no nesd for
an evidentiary hearing because the record dernonstrates that
Bradwell knowingly snd voluataily pled guiity. Further, the
Seate notes that the same judge who presided over the plea




hearing alse decided Bradwall's pestserdencing motions and,
as such, would be in the best position to evaluate whether
Bradwell should be allowed to withdraw his plea. The State,
however, does not address Bradwell's allegation that hkis
attormey vefused his request o file a motion to withdraw his
plea prior to sentencing.

Although we take no position reparding whether Bradwell
will ultimately be successful in showing thet his altorney
was meffective, we find that # is appropriate o remand the
motion for meffeciive assistance of counsel fo the district
gourt for a Var Cleave hearing. In particular, we find that
the district court should determine whether Beadwell did
in fact fwstruct his altorney to file a motion o withdraw
his plea prior o the sentencing hearving and, if so, why
his attorney did not do so, OF courge, Bradwell will have
the burden to establish that the representation fell below an
ohiective standard of reasonablencss and that the inadeguacy
caused him to be prejudiced—meaning there would probably
have been a different onteorne but for the altorney's errors.
Strickiand v Washington, 466 U5, 668, 087-88, 694, 104 &,
Ct. 2052, 80 L.Ed. 24 674 {1984).

We alse note that a defendant's burden of proof lor
withdrawing a plea prior lo sestencing is different from
his or her burden of groof following serdencing. Here, had
Bradwell's attorney filed a motion to withdraw plea prior
to seniencing, his burden would have been fo show good
cause as opposed o manifest industice. K.S.AL 2015 Supp.
22-3210(d}). Accordingly, we find that Bradwell has alleged
sutficient facts—that he attevapted fo oommunicate with his
aitommey several fimes prior to sentencing {o request that he
file a motion to withdraw plea-—to justify an evidendiary
hearing. We, therefore, vacate the order surrarily denying
the raotion for ineffective assistance of counsef and remand
thia matter for further procesdings.

Constitwtional ditacks on Criminal Resiitution

Bradwell next contends we should vacate the restination order
entered by the disteiot court, [reparticular, he contends that the
Kansas criminal restitution scheme violates § 5 of the Kansas
Conatitution Bill of Rights and, as applied to him, violates
the Sixth Amendment 1o the United States Constitution. In
response, the State points out that this issue was not raised
before the district court. Likewize, the State contends that
even i we decide the issue of constitvtionalify of the Kansas

restitution scheme on the merits, Bradwell's challenge mast

fail.

Determining the constitutionality of a statutory provision

prasenis z question of aw subject to unlimited review, Srafe
v Riojos, 288 Kan. 375, 388, 204 P34 578 (2009} Courts are
o presume statutes are constitutional, and we must regolve
all doubts in favor of & stadute’s validity, In other words, we
st construe 2 statule as being constitutionaily valid if there
iz any reasonable way to do so. Srare v Sofs, 299 Kan. [,
121,322 P34 334 {2014},

As a general rule, constitutional grounds for reversal asserted
for the first time on appesd are not properly before us for
raview, Sse Stz v Godfiey, 301 Kan, 1041, 1443, 356 P34
1068 {2015y, However, there arve three exceptions to this
rile: (1} The newly asserted theory involves onlby a question
of law arising on proved or admitied facts and is finally
determinative of the case; (2} consideration of the theory is
necessary 1o serve the ends of justice or to prevent the demial
of fundamentat rights; and {3} the judgment of the trial court
may be upheld on appeal despite its reliance on the wrong
ground or having assigned a wrong resson for is decision,
Stare v Phiflipe, 295 Kan, 479, 493, 325 P3d 1095 (2614},
*4 Bradwell contends that the first two exceplions are
applicable in this case. However, we find that the first
excepbion does not apply because a determination of the
restifution issue is not determinative of this case. As indicated
above, we are remanding this case for 3 Van Cleave hearing on
the issue of ineffective assistance of counsel. In addition, even
if we adopted Bradwell's argument and vacated the restitution
erder, the issus of restitition could still be presented to a
jury. Similarly, we find that the second exception does not
apply because Bradwell did not objest to cither the imposition
of or the amount of restitution cither at sentencing or in his
postsentoncing motions. See Sfate v Jones, No, 113,044, 2316
W BS2865, at *8-9 {Fan. App. 2016} (unpublished opinion}
{oiting Unired States v Dudley, 739 F2d4 175, 179 [4th Cir,
19841 1.
in a relaied issue, Bradwell afso argnes that the Kansas
crimninal restitution scheme viclates the Sixth Amendment to
the United States Constitotion, as miterpreted by Apprendi v
New Jersey, 3G U5, 466, 120 S, Cr. 2348, 147 L Ed. 2d 435
{2000). Onee again, Bradwell fatled to raise this issue before
the district court and, Tor the reasons siated above, we decline
1o address the issue on the merits. Furthermore, even if we
were to decide this lssue on the merits, we note that 2 panei of
this court in Siafe v Fyf, 50 Kan, App. 24 1094, 1103-04,330
PAd 897 (2014, held that the imposition of restitution does
not impheate Apprendi. Specificaily, the Auff court reasoned:




is Himited to the victim's aciual

“Hiccanse restimtion ..
ioss, it lacks a punitive slement and therefore ig not
punishiment. [Citstions oraftied. ] Because the key languags
in Apprendi vefers 1o the regquirement that any fact which
increases the maximum penalty for a crbme be proven o a
jury and becanse restiiution is not 3 penalty, Huff's Bixth
Amendment vights were not violated when the district court
made factual findings to impose 3 restifilion requirements
upon her” 30 Kan. App. 2d at 1100,

Regardiess of whether restitation is ordered a5 2 condition
of probation under K.8.A. 2018 Supp. 21-6607{(c}2}—as
it was in Huff-or is ordered as pari of a prison sentence
under K.8.A. 2813 Supp. 21-8604(b)(1—as it was in the
gresent case, we find the reasoning set forth i Hyff to be
persnasive. Additionally, we note that our Supreme Court
has read both statutes as mandating that © ‘restitotion for a

End of Document

victim's damages or loss depends on the establishment of 2
causal link between the defendant's uniawiul condust and the
victhm's damages.” [Citation omitted .} Stare v Dexiter, 276
Kan, 909, 912, 80 B3d [125 (2003). Accordingly, restitution
is not punishment but rather is restorative in nature, See Siave
v Pister, Mo, 113,752, 2016 WL 4736819, at *6-7 (Kan. App.
2016 {unpublished opinion). We, therefore, conclude that
Bradwell's Sinth Amendment rights have not been violated
and thal the restitution order entered in this case should be

affirmed.

Affirmed in past, vacsied in part, and remanded for an
evidentiaty hearing on the motion for ineffective assistance
of counsel.

Al Ciations
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MEMORANDUM GPINION
PER CURIAM.

*1 Jalen L
sst-degree moueder and aggravated batiery. lones claims

Jones appeals his convietions of attempted

the district court erred when it desied his requesis to
instract the jury on defense of 3 person and the lesser
offense of attempted voluntary mansiaughter. He also raises
constitutional chalienges to Kansas' criminal restitution
scheme for the st time on appeal. For the reasons set forth

herein, we affirm the distriet court's judgment.

FACTUAL AND PROCEDURAL S

BATKGROUND

On the evening of August 24, 2013, Chandria Young was

spending time at the house of her friend, Antumn Ashiock,
Later that sight, the twoe women were joined by three men,
Quentin Lawrence, also known as Raichet; Bajjour Parker,
also known as DP; and Domingue Gordon, alsoe known as
Bally. The three men were members of the Pirg Rlood gang.
Young was in a velationship with Gordon, and Asblock was
in a refationship with Lawrence,

Eventually, Ashlock drove the group to QuickTrip to purchase
cigaretics. While at QuiskTrip, Gordon saw Young talking to
Aguarius Hort, who was 3 member of a rival gang called the
Gangster Disciples, or Ghs. Gordon approached Horl, The
two men exchanged inselis, and Gordon eventually punched
Hust in the face Ashiock, and Lawrence

grabbed Gordon, placed him into their car, and the group

Young, Parker,

returned to Ashlock's house.

Afler the ncident at Quick Trip, Hurt called Jones, his brother,
and toid him what had happened. Jones was with his friend,
Joshua Grier, Hort said that he was mad about the incident and
asked fones and Grier to come pick him up. Grier, who was
driving his gray Tavrus, agreed 1o do se. Jones wag carying
@ .40 Hi-Point semdauiematic gun, and Grier had 2 280 Bersa,
alse 3 semiautomatic weapon.

Jones, Hust, and Orier initinily drove to Young's house o
try 1o find Gordon, but no one was there, The thres men
then proceeded to drive fo Ashlock’s house. Ashlock, Young,
sitting on Ashiock's

Laweence, Parker, and Gordon were

porch when Grier, Jones, and Hurt pulied up in the streel
in front of the house. All three men mmediately got ont of
Grier's car. The two women, Ashlock and Young, initially
approached the men. Hurt svenuually told Lawrenoee, Parker,
and Gordon o come o the stroet, Hurt sald something abot
finighing what they had started at QuickTrip.

Lawrence, Parker, and Gordon came down to the sireet. At
thig time, Jones and Hurt were standing toward the back of
the car on the passenger side. Gordon approached Grier and
the two men squared off to fight, but Young and Ashlock
tried to siop {he ahercation from becoming physical.

this occurred, Lawreence was standing in front of a “\,’vhl'
truck parked in the street;
streei. Weither Lawrence nor Parker got dovolved in the

Parker alsn was standing in the

attercation between Gordon and Grier. Lawrence, Parker, and
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Gordon were unarmed. As Young and Ashiock continned
thetr efforts o separate Gordon and Grier, numerous guashots
were {ired in rapid sucosssion. Young saw fwo shooters firing
from behind Grier's vehicle, where fones and Hurt had been
standing. Ashiock, meanwhile, cavw that Tones and Hurt were,
in fact, the shooters.

#3 Lawrence was struck by five of'the gunshots; he was shot
twice in the arm, and once each in the neck, stomach, and
back. From Young's vantage point, she could see that at lenst
some of the shots were fired at Lawrencs after ke was abrgady
Iying on the ground. After the shooting stopped, Grier, Jones,
atd Hurt flzd the scene in Grier's car. Young and Parker ran
0 Lawrence and used shirls to apply pressure to his neck to

control the bleeding.

After fleeing the scene of the shooting, Jones, Hurt, and Grier
met up with Tenacious Sacgent, Jones and Hurt's mother
Fones and Hust were cach holding s gun. Jones told his
mother, “We did something and oy sorry.” Sargent eventually
took the guns, placed thern in 3 plastic bag, and hid them in
& vacant garage down the street.

Fones, Hurt, and Grier next went fo the house of their friend,
Mikalia Smith. The
to gay that the men had been at ber bouse sinee 10 pan. All

men woke up Sniith, and Jones asked ber

three men showered and changed clothes at Smith's house.
Sargent also came io 3mith's house and told her o teli police
that Jones, Grier, and Hurt had been at the house sinee 10 pam.
eating pizea, watching television, and playing video ganies.

Later, police arrived and transporied everyons to the police
station, Sargeni evendually informed police of the location
of the guns and took them there. Crime scene investigators
recovered the plastic bag from the garage. In the bag,
investigators found & 380 Bursa and a 40 Hi-Point
serniautornatic weapons with ammunition for each gorn
fnvestigators later conducted fircarm analysis on the weapons
and the shell casings that were recovered a the scene of the
shooting. Four of the shell casings that were reonvered were
fired from the 40 caliber Hi-Point. Six other shell casings
that were recovered were fired from the 380 Bursa. A bullet
that was recovered from the pool of blood where Lawrence

was bying was fired frors the 380 Bursa. A bullet that was
recavered from Lawrence's body also was {ired from the 380
Bursa.

The State climately charged Jones with atteropied Brst-

degree murder and aggravated battery. Attrial, Jones testified

an Bis own behalf. Jones testified that when he, Grigr, and
Hurt arrived at Ashiock's house, he intisbly stayed inside
Grier's car According to Jones, Grier and Gordon squared
up, “acting like they're going to fight.” Jones claimed that
it was at this point that he fiest exiied the car He testified
that he walked to the baek of the car, holding the .40 caliber
gun behind bis back. As Jones stood at the rear of the car,
Lawrence asked him if he was Scarface, 3 reforence to Jones’
nickname, At that point, Gordon sald, “If that's Scarface,

s

shoot him down.”

g attention to Lawrense

L=

Jones testified that he was not payioag
at the time, as he was instead focused on the confrontation
claimed that Young
began

betwesny Gordon and Grier Jones
began pushing Grier towerd the 1T
backpedaling toward the car as well. Jooes festified that ke,
Young, Ashiock, and Hurt all yelled for Grier to get in the car.
Jones acknowledged that he never saw any of the other men

Taurus, so Jones

with guns, but he testified that Lawrence and Parker had their

hande in their pants as if they had guns.
*3 fones testified that he started the

He clzimed that Hurt already
Grier was trying (o get inside the car, Jones saw bis head mave

engine of the Taurus.
was it the car by this point. As
towards him, Jones thought that Gordon had hit Grier, so he
gaot out of the car carrying both the 40 caliber and the 380

caliber guns.

Jones festified that he opened fire with both guns, According
e Ion 25, he was not frying 1o hit anyone; instead he was
aiming at a white truck, which is where he had seen Lawrence
standing with his hands in his pants. Jones testified that he
frred the 40 caliber gun unti! {t jarareed, at which point he
started shooting the 380 caliber weapon. He testified that
people began running when be started shooting, and he stated
that he continued firing az they fled. When asked why he
kept shooting, Jones m‘“izﬂd that fie “just wanted them to
feave.” Jones reiterated that he did not intend {6 shoot anyone.
O cross-examination, Jones acknowledged that he initially

(ited the Teurus with his 40 caliber gun before any threats
had been made against bim. He also admitted that no ong ever

pulted a gun on him or sirack him af the scene of the shooting,

At the jury dosteuction couference, fones reguested an
instrustion on defenae of a person, However, the district court
ruled that the instroction was naf supported by the evidence
1y on the lesser offense
requested a

The disrict court instructed the in

of attempted second~degree murder. Jones also

jury instruction on the lesser offense of attempied voluntary
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manslaughter. However, the district court ruled that the

evidence did not support an siruction on that charge.

The jnry convicted Jones of attempted first-degree murder
and aggravated batiery. The district court sentenced Jones
to 176 months' imprisosment for the attempted murder
conviction and 41 months' imprisonment for the aggravated
battery conviction, with the seniences (0 run concurrently,
The disirict court alse ordered Jones to pay restitution in the
amnunt of 52,662, Jones did not chiect o the imposition of
or the amount of restitution. Jones timely appealed the distict

court's judgment.

JURY INATRLUCTION ON DEFENSE OF A PERSON

Jones first claims the district couri erred when it denied his
request to instruct the jury on defense of @ person. Jones
argues that when the evidence is viewed in the Hghi roost
favorable {o him, e was acting in defonse of himaelf or Grier
when b started shooting. Jones argues that his use of deadly
force was justified hecause his 1ifs had been threaienad during
the aftercation betwesn Gordon and Grier, and Jones' retreat
i¢ Grigr's car E)cforc he started shooting did not take away the
immediacy of the threat.

The Siate argues that the disirict court did not e because
giving a defense of persen instroction would have been
that the
instruction was factually inappropriate because Jones was the
initial aggressor since he went f¢ Ashiock’s bouse to stari a
fight and he had his gun out before any fight started. Second,
the Stale argues the instruction was factually inappropriate
because Jones, Grier, and Hurt wers engaged in putual
sombat with Parker, Lawrence, and Gordon, Third, the State
argues the instruction was factustly inappropriate because the
evidence did not support both a subjective and objective belief
by Jones that deadly force was necessary to defend Jones or

factually inappropriate. First, the Siate argues

ancther person against the imminent use of deadly foroe,

*4 I oanalyzing jury instruction issues, appellate coorts

employ a wultistep standard of review:

1Y First, the appellate court should consider the
reviewability of the issue from both jurisdicton and

Nnt

preservation viewpoints, exercising an uniimited sfandard
of rveview; (23 aext, the court should use an unlimited
review to determine whether the instruction was legally

uid determine whether

appropriale; {3} then, the court shos

there was sufficient evidence, viewed in the Hght most
favorabie to the defendant or the requesting party, that
wonki have suppc)ricd the inatruction; and (4} finally, i
he district conrt erred, the appellate conet must determine
whsthe;' the error was harmicss, uiilizing the fest and
degree of certainty set forth in Srare v Ward, 292 Kan,
541, 256 P.3d 801 {2011), cert. demied 132 S.CL 1594
(2012} {Citation omitied.]” Stete v Woods, 301 Kan, 832,
876, 348 P.3d 583 (20135),

A oriminal defendant generally is entitfed to Instroctions on

the iaw applicable to his or ber theory of defense if there

is sufficlent evidence Tor a rational facifinder to find for

the defendant on that theory. If the defendant requests an

instruction at trial, the court must review the svidence in the

light most favoreble to the defendant, Stefe v il 289 Kan,
176, 184, 322 P2d 367 {2814,

Apply the four-step analysie, we first note that Jones
requested the instruction on defense of a person at telal
preserving the issue for appeal, Second, neither party diaputes
the fact that & defenss of porson instruction is legally
appropiiate in a murder or attempted murder proseculion.
Siate v Knox, 301 Kan, 871, 677-78, 347 P3d 656 (2015
The determinative issue is whether a defense of person
instruction is factally appropoate in this case, A requested
instruction on defense of a person is factually appropriate if
there is sufficient evidence, when viewed in the lzbt most
for a rational factfinder to find
for the defendsnt on that theory. Staie v Story, 380 Kan,

7H0, 334 B3d 297 {(2014). Sufficiency is examined
against the lega! elements of defenss of 2 person, which are
defined in K.S.A.2005 Supp. 21-5222. Under that siatute,
the use of force can only be fustified 1o the exieni 3 person

favorable (o the defendany,

“ressonably believes that such use of foree is necessary to
defond such person or a third person against such other's
imminent use of unlawful force” KB.A201S Supp. 21—
522%a) The use of deadly force, meanwhile, can only be
jusd ":"d ic the
force is necessary to prevent imminent death or great bodily
harm to such person or a third person.” K.5.4.2815 Bupp.
21-3222(0). These subsections establish a two-part test, the

extent & person “reagonably bebeves deadiy

first of which is subjsctive, as i requires a showing that the
defendant sincerely and honestly belicved the use of deadly
force in defense of a person was necessary, The second part is
ohisctive, 35 it requires a showing that a reasonable person in
the defendant's circumaiances would have perceived the use
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of deadly force in defonse of a person was necessary. Stafe v
Salary, 301 Kan, 586, 59394, 343 P3d 1163 {2015,
5 K.8.A.2015 Supp. 21-5
one who inilially ¢

226{x), however, provides that
3N AgRressor, L, wovokes the use of
foroe against hirasell o horself, may ofaim self~defense under
K.5.A2015 Supp. 215222 only in lintited circumstances,

The statute reads in relevant pati:

“The justification described in . 3.A[2015 Supp i 21~

5222 ... is not available to a person nim

“o} olherwise intially provokes the use of any force
against such person or another, unless:

{1} Such person has reasonable grovnds to beliove that such
person is i irareinent danger of death or great bodily harm,
and has exhausied every reasonable means to escape such

danger other than the use of deadly force; or

{2} in good faith, such person withdraws from physical
contact with the assailant and indicates clearly to the
assailant that such persen desires o withdraw and
terminate the use of such force, but the assailant continues
or resumes the use of such force” KLE.AIDIS Supp. 21
5226{¢h.

Jones argues that the district cowrt erved in denying his
request o instruct on defense of 3 persoen. In his packet of
groposed instruciions, fones requested that the distrief coort
instruct the jury on defense of another. However, at the jury
instruction conference, Jones focused solely on seif-defense,
Jones argued that the instruction was approprisie beciuse
there was evidence that Lawrence and Parker bad their hands
in their pants as ifthey might be holding guns and Gordon told
Lawrence to shoot Jones if he was Scarface, There was also
evidence at triad that earlier in the day Lawrencs had made

doecumented efforts to obiain a gun,

Even considering the evidence in the Hght most favorable to
Jones, we agree with the district court that a jury instruction on
defense of person would have been factoally inappropriate in
this case, First, the evidence showed that Jones was an initial
aggreszor. After hearing what had happened at the QuickTrip,
Jones, Hurt, and Grier went io two {ocations in order to lecate
the man who had punched Jenes brother. While Jones claims
that e had no intention of starting a fight, his own testimony
showed that he held a loaded pon behind his back when

he steppod ont of the car upon arriving at Ashlock’s house,

In other words, fones had the weapon in his hand before
Gordon aliegedly made a threatening comment and befove
Jones claimed {o bave seen Lawrence and Parker with their
was the
6 and

hands in their panis. In such circumstances, Jone
aggressor as identified by K.S.AZ0ES Supp. 21522
was not entitied to @ seif-defense nstructon,

Muoreover, the instruction was not appropriate becanse, at a
minimum, fones, Horl, and Grier willingly engaged in mutual
combat with Lawrence, Parker, and Gordon. Muteal combat
haz been defined as one into which both the parties enter
willingly or veluntarily; it imphes a common intent to fight,
but nof necessarily an cxchange of blows, Stare v Coop,
223 Kan, 302, 3066, 572 P2d 1017 {i1978) (quoting Black’s
Law Dictionary 332-33 [Rev. 4th 2d 1968} ). In Srae »
AeCullough, 293 Fan, 970, 97576, 270 £.3d 1142 (2012),
our Supreme Court siated:

*& ‘“The doctrine of selfedefonse cannot excuse a klbog
done when the defendant willingly enpaged in nwtual
cornbat unless the defondant has withdrawn in good faith
and done everything in the defendant's
the necessity of the killing. [Chation omitied.] This rule
does not destroy the rzght to achf-defense in all motual
combat cases; but for self-defense 1o fustify the killing, the

s power ¢ avert

defendant must be acting “solely for the protection of {the
defendant's} own life, and not to inflict harm upon {the
defendant’'s} adversary.” [CHations omitted.]”

Furthermore, & jury instruction on defense of person would
have been factually inappropriate becanse the evidence does
not support botl a subjective and objective belief by Jones
that deadly force was necessary to defend himself against the
imminent use of deadly force by ancther, The evidence was
wandisputed that Lawrence, Parker, and Gordon wers unarmed,
and Jones never saw the men display any weapons, All Jones
saw was that Lawrence and Parker bad their hands in thei
paats, and the evidencs showed that the two men were dressed
in gym shorts. Even afler Jones allegedly heard Gordon say,
“f that's Scarface, zhoot bim,” Jones did not subjectively
believe that the use of deadly force was necessary to defend
himself. Jones testified that be was notl paying alfention o
Lawrence at the thue, as he was instead focused on the
confromation between Gordon and Grier. In other words, after
hearing the threat, Jones simply continued to watch Gordon
and Grier circle each other in the strect,
Jones testified that be oventushly imade his way back toward
the car as Ashlock and Young tried to separate Gordon and
Grier. Jones testified that he, Young, Ashlock, and Hhut all
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yelled for Grior to get in the car. According 1o Jones, {t was
not untif he thought he saw Gordon bit Grier that he got back
out of the car with the two guns and started shooting.

But the main reason 3 defense of person instruction would
kave been factuslly inappropriate in this case is because
Jones unequivocally testified that he never intended to shnot
anvons, (ur Supreme Court has held that a defendant cannot
nuinientionally act in self-defense. Siate » Coliins, 257 Kan.
408, 419, 493 P.2d 217 (1993}, Scif-defense s the intentional
use of reasonable force to fend off an attacker, Stnte v
Bradiord, 27 Kan App.2d 597, Syl 9 4, 2 P34 104 {2000},
As this cowrt has previously stated, “a victim acting in seffs
defense intends to inflict injury on the attacker” Manning v
Stase, No, 135,699, 2012 WL 3289951, at *3 (Kan App 2012}
{unpublished opinion) (citing Bradford 27 KanApp2d at
602y,

Jones testified that he 4id not intend to shoot anyone. Instead,
Tones testified that he just wanted people to go away. That is
why e fired his weapons af the white truck and he did not fire
directly at Lawrence or Parker, Jones' testimony that he was
not trying to hit anyone with the shots i logically inoonsistent
with a claim that he subiectively belioved deadly force was
necessary. Therefore, the district court did not err when it
denied Jones' request for 3 defense of person {ostrucHon,

LESSER OFFENSE OF ATTEMPTED
YOLUNTARY MANSEAUGHTEER

7 Mexi, Jones claims the district court erred when
it denied his reguest to instract the jury on the lesser

offense of atiempied voluntary manslaughier. Jones argues-

an instruction on attempied voluntary mansiaughter was
appropriste because he bad an honest bat prireasonable belief
that the use of deadly force was justified. The Biate argues
that this instruction was inappropriate becagse Jones was the
initial aggressor and the evidence showed that Jones 4id not
have a sublective foar that his fife was in danger.

We previcusty set forth the multistep standard of review
in analvzing jury instruction issues. Voluntary mansiaughter
is a lesser offense of premeditated fiest-degree muorder
A3 such, fones’ request for an instruction on aflempted
voluniary mansiaughter was legally appropriate. This type
of voluntary mansiaughter s a knowing kitling of 2 human
cing committed “upon an unreasonable but honest belief
that circumstances existed that justiiied use of deadly force”

See K8, A2015 Supp. 21-3404{) 2% K .S A 2015 Supp. 22—
3414{3) requires lesser included offense instructions “where

there is some evidence which would reasenably justify »
conviction of seme jesser inchaded crime.”

Jones” argument for 3 jury instroction on the lesser offense
of attempted volurtary manstaughter fails for much the came
reasons as his argument for a jury instroction on seil-defense.
The evidence @l trial showed that Jones was the initial
aggressor in the incident that occurred oniside Ashlock’s
house, But more importantly, Jones unequivocally testified
that he never intended to hit anybody with the gunshaots; he
only fired the shots because he wanted Gordon, Lawrence,
and Parker to Joave. Az previoualy discussed, Jones' testimony
that he was not trying fo hit anvone with the shots is logically
inconsistent with a claim that he subjectively believed deadly
foree was nesessary. This fack of intent to injure anyone
prechides a claim of seiftdefonse and thereby precludes a
clatm of imperfect seif-defense. Thus, the district court did
riot ere when it dended Jones' reguest to insimct the jury onthe
ieaser offense of attempted voluntary manslaughter.

Jones algo ciaims that ke was denied a fair trial based on the
cumulative effect of the two instructional errors, The test for
cumative error is whether the totality of the circumstances
establishes that the defendant was substantially prejudiced by
cuimilative errors and was denied a fair trial, Stare v fHoly 300
Kan, 983, 1007, 336 P3¢ 312 (2014), However, the court will
find no cunlative error when the record fails to support any
of the errors the defendant raises on appeal. Stafe v Samtos-
Yega, 299 Kan, 14, 2728, 321 P34 § (2014}, For the reasons
we have discussed, the district court did not orr when it depied
Iones' requested jory mstructions, Because the record does
nod support any orror, fones is pot entitied {6 relief under his
claim of comulative error.

COMSTITUTIONAL CHALLEMGES TO RESTITUTION

*8 Next, Jones argues that the Kansas crivainal restitntion
scheme viokates § 5 of the Kansas Constitution Bill of Righis
because it encroaches on a criminal defendant's right to & civil
jury triad to determine restitution, The State asserts that Jones
should be prohibited from raising this argument on appesl
because he did not raise it before the district conrt and, i the
alternative, the argument 1s without merit.

Determining a statute’s constitutionality is 2 quesiion of law
subject to unlimited review. The appeilate courts presume
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stafuies are constitutional and must resclve all doubis in favor
of a statute’s validity. Courts must inferpret a statute in a
way that makes it constitutional 1f there is any reasonable
construction that would maintain the legislature's apparent
intent. Siafe v Sofo, 29% Kan, 102, 121, 322 P3d 334 (2014},

Specifically, Jones argues that § 5 of the Kansas Constitution
Bi of Rights preserves the right o a jury trial as it existed
at common law when the Kansas Constitution was enacied.

i common law, tort actions weore triable (o a jury and this
mdudui jury findings of causation and damages. fones argues
that the legislatire abridged this right to 3 jury wial for tont
acticns by permitting victims of orimes 1o bypass a jury trial
and receive a monetary judgment from a defendant through
2 couwrt order of restitution under ¥.S.A2015 Supp. 21—
6004(hy 1), According to Jones, the legislature may abridge
the constitutional rvight o a jury trisl ooly i it complics
that K .5.A.2015
21-6604(03 1} violates the guid pro quo tes! becanse

with the quid pro guo test. Jones argues
Supp.
the legisiature did not substinate amy benefit o criminal
defendants in return for stripping their right to have a jury
determine their Hability for and the around of monstary
damages 1o crime viotims.

Constitutional grounds for reversal asserted $or the Gest ome
o appeat are not properfy before an appeliate court for
review. Stare v Godfrey, 301 Kan. 1041, 1043, 350 B3d
1068 {20151 However, there are three exceptions to this
rude: (1) The newly asserted theory invoives only a guestion
of law arising on proved or admitted facis and is Baally
determinative of the case; (2) consideration of the theory s
necessary o sevve the ends of justice or to prevent the denial
of fundamental righis; and (3} the jodgment of the trisl count
may be upheld on appeai despite {ts reliance on the wrong
ground or having assigned a wrong reason for its decision.
Staie v. Philiips, 299 Kan. 479, 483, 325 P34 1095 (2014},

fones acknowicdges that he did not raise his argument before
the district court. However, fones argues that this court should
still review the meriis of his claim because it only involves
a question of law arising on proved or admitted facts and
is finally determinative of the case. He further argues that
consideration of the clalm is necessary 1o serve
justice or to prevent a denial of his fundamental rights.

the ends of

e We disagree with Jones that efther of these exceptions
iz applicable. The first exception does not apply because
the determination of Jones' restitution claim is not finally
icterminative of the case. The second exception does not
apply because i cannot be argued that consideration of the
issue is necessary to serve the ends of justice or 1o prevent a
enial of fundamental rights when Jones 4id not even object
to the imposition of or the amonnt of restitution at sentencing.
Set United Siaies v, Dudfey, 732 F 24 175, 179 (4th Cirn 1 984)
{appeliate court refissed to consider restitution issue for first
time on appeal when defendant failed to object to restitution in
district court). Therefore, we reject Jones' constitutional issue
as not properly preserved for appeliate review,
In a relaled issue, Jones argues that Kansas' criminal
restiution acheme violates the ruling in Appwendi v New
Jersey, 530 U.S. 466, 120 S0t 2348, 147 L.Yd.2d 435
(I060). Again, Jones failed to raise this issue before the
district court, and we find no applicable exception to address
the issue for the first time on appeal. Although we deching
o address the merite of Jones' claim, we note in passing that
this court praviously has held that the imposition of restitution
in a criminal case does not imphicate Apprendi. See State v
My, 506 Kan App.2d 1694, 1103-04,336 P3d 8957 (2014), rew
{August 4, 2015).

denfed 3472 Ran,

Hinally, Jones argues that the disirict court unconstitutionally
uaed his two prior juvenile adjudications o elevate his
criminal history ot sentencing without reguiring the State fo
prove the adiudications fo 2 jury bevond 3 reasonable doubt,
which Jones claims viciates Adpprendi, 330 US. 466, As
Jones acknowledges, the Kansas Supreme Court previously
has rejecied this arpument in Stare v Hii, 273 Kan. 224,
236, 42 B.3d 732 (2002). This court is duty bound 1o foliow
Kansas Suprems Court precedent, absent some indication the
Supreme Court is departing from its previous position. Srafe
v Refone, 51 Kan App.2d 179, 211, 343 P3d 128, row dewied
302 Kan, - {Septernber 14, 2015} There s no indication
that our Supreme Court iz departing from its holding in /e

Adfirmed.

Al Citations

End of Document
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MEMORANDUM OPINION
Per Curiant:

1 After grapting a petition for review in this case, the
Kansas Supreme Court held that restitution may be ordere
against a defendant in a criminal case if the loss to the
victim was proximately caused by the crime of conviction.
State v 37 Kan. 645, SyL § 7, 413 P34 787

(2018}, The court reversed this panel's decision that the State

Arneti,

failed to show a sufficient cassal conpection for resntution
between Defendand Taylor Aroety's plea to and conviction for

compum,y to commit burglary and the financial loss o two

rictims whose homes were burglarized by her coconspiraioss,

wh stole & subsiantial amount of personal property. See Nose
v Arness, No. 132,572, 2015 WL 6833244 (Kan. App. 2815)
{nnpublished opindon). The court found both that the panel
applied too sivict a causation standard and that the Wyandotie
County District Cowrt made sufficient factnal determinations
to establish proximate cause supporting ite restifution order

for $34,248 85, 307 Kan. at 65456,

Because the paned reversed the restitation order on causation
prounds, it did aot address Arnetf’s shernative argnments
against the order, 2015 WL 6835244, at ¥3. The Supreme
Court has remanded the case {or the panel o sow oonsider
those argumenis: {1} The State failed to establish the amount
of the property lose at the restitution hearing; (2} the statutory
restitution scheme vielates § 5 of the Kansas Constitution

Bil of Rights; and (3) the suhcmn cannot be reconciled with
a orivaraal defendant's right to have a jury find certain facts
enhancing punishment as required by Apprendi v New Jorsey,
530 ULE, 466, 120 3. Ct 2348, 147 1 Ed 2d 435 (2000).
Arnett, 307 Kan. at 656,

We now take up thoese poiote and find them vnavailing. We,
therefore, affirm the district court's restitution order.

Asto the Hrest, Amett did not dispate the amoennt of reguested
restitution at the disirict court hearing. She, therefore, cannot
do so for the first time on appeal. See Srade v Thack, 305 Kan.
T2, 81, 37R PG 27 (2046,
As 10 the second, Arnelt cites § 5 of the Kansas Constitulion
Bl of Rights recognizing “Jtlhe right of trial by jury shall
be inviclate.” She argues that at comnion law, orime victins
could seek compensation from defendants enly through civil
actiens for damages. Under the common iaw, as outlined by
Arnett, the victims would be entitled to have juries higar those
actions, and the defendants would have g correlative right to
reguest g fury irial. Arnstt contends restifution intpermissibiy
compromises that right and provides no “quid pro gne”
substitute, thereby violaling § § of the Biil of Righis,
The argument fails. First, restitution does not Jegally sopplant
civil actions, A ceime vistio may st e a civil suif against
a criminal defendant to recover money damages. Most don't
simply because few criminal defendants have ready assets (or
replistic prospects for acquiring assets) sufficient to make the
cffort worthwhile. Either party, however, could request a jury
trial.
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*3 More penesally, Areit's argument feils becguse the

subatitte remedy or guid pro guo reqoirement applies
curtails
therehy

7z common-faw  caus
& 18 of the Foansas Constitution

when the Legislature exiinguishes or sobstantially

¢ of action for damages,
impiicating both § 5 and §
Bifl of Rights.
injuries suffered in person, reputation,
have remedy by dae course of law,
without delay.” In fandem, those provisions require that
the Legislature provide an adequate substitute remedy for

Section 1% provides: “al persons, for
shall
and jusiice adminisicred

oy property,

the coriailment or climination of a common-law slaim.
See Milfer v Jokuson, 285 Kan., 636, 6534-35, 289 P3d
1698 {2012). The proiotypical example has been the State’
workers compenaation system that replaced common-iaw tort
actions for employment related injuries with an administrative
process largely aimed at providing prompt, if more limited,
recompense without regard to fault or negligence. Bep
Injused Workers of Kansas v Franklin, 202 Kan. 840, 837,
942 B2d 351 (1997 Workers compensation was deemeé
a constitutionally adequate substitute remedy, despite the
slimination of jury trials, because it afforded Grancial relief
to a significantly greater nruber of injured workers than did
fauit-based neglizgence law,

Arnett has no grounds o assert 2 constitutional deprivation of
5 and 18 as a result

any of her righis otherwise protected in §§
of the district court's restitution order. {n short, restitution does
not deprive Arpett of 2 rernedy for any injury she has suffersd
Hers, Arneit inflicted the injury. The Legislature was not
abligated to provide her or any other oriminal defendant with
sorae quid pro guo or substifute remedy when it required
payraent of restitution. If restitution had been enacted a3
the sole remedy for crime victime secking compensation
from convicted perpetrators, those victims might have an
arguraent their rights under § 5 and particularly under § 13
had been impermissibly curtailed, But Amelt—as 2 co;w;ctcd
erivainal defendant—can make no corresponding argumesnt
that a restitution order viciates her constitutional rights.

Finaily, Arncti contends Apprend! and Hs spplication in
Alleyne v United Stares, 370 WS, 89, 103, 133 S
Ct. 2151, 186 L.E4 24 314 (20613)
imposed restitution as a vielation of her right fo jury
frial under the Sixth
Constitution anid her eight to due process under the Fourteenth

prohibit judicially

Amendment 1o the United States

End of Bocument

Amendment. Those cases rocognize that a fact used to impose
a punishment greater than either a staintory mandatory
minimunt punishment or 3 stebiory meximum punishment
must be found by a jury beyond a reasonable doubt, 4fewme,
G705, at 103; Apprendi, 530138, a1 476, Ameit's avgument
fails for two reasons,

Firat, restitution is not considered punishmeot in the same
way incarceration of a fine paild to the Siate wouid be
Rather, it is a rehabilitative and compensatory tool designed
to aid both convicted criminals and their victims. See State
v Hugf, 50 ¥an, App. 2¢ 1004, 1100, 336 P3d 397 {2014}
State v Heim, No. 115,665, 2015 WL 1514066, at *2
{Kan. App. 2015} (anpublished opinion) {“Restitulion ig
intended to fairly compensate crime victims and fo further
the rehabilitation of defendants by instilling in them some
sense of the costs their wrongdoing has inflicted. ™). Although
a digtrict court typically enters a restitufion order during 2
i make the order a form of

sentencing hearing, that dossa’

pnishment,

Even if restifulion were considered punitive and, thus,
punishment, Ameit’s argument fails. The Kansas staiuies
governing restitution impose neither roandatory minimum
makiun  amonnds. BSee KBAL 2017
Supp. 21-8604(BY 1Y K.S.A. 2017 Supp. Z1-0607(}2)
A mandatory minimum would be 3 specified amount 2

amounts  noer

convicted defendant would have fo pay 2 victim even if the
or no financial loss. The stabules require
no such ohiigation, The statutes, Bkewise, irapose no cap
or upper Hmit on restitttion that might be exceeded only

victim bhad Hitle

in exceptional circumstances of apon proof of siatatorily
idemtified facts.
scheme does not eniail mandatory minimoms or maxioums

S¢ even if restifntion weore punitive, the
iriggering the protections st out in Alfeyne and Appresdi.

*3 Arpeti has presented no argoments that usdercut the

district court's restitution order.

firmed.

Al Citations
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