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ISSUES PRESENTED 

I. Following two decades of deference to the legislative and 

executive branches to develop a remedy for an ongoing 

violation of the State’s constitutional duty to provide all 

students a sound basic education, was the trial court 

correct to order the relevant state actors to take measures 

to ensure compliance with our State’s Constitution, 

including ordering them to use available state funds in that 

effort?  

II. If the Supreme Court determines that the trial court’s 

order of 10 November 2021 was in error, what specific 

remedies are appropriate to ensure compliance with the 

State’s constitutional duty to provide all children the 

opportunity to obtain a sound basic education? 

III. Does the trial court’s 26 April 2022 Amended Order, which 

incorporates a writ of prohibition issued by the Court of 

Appeals in a separate appeal, fall within the scope of this 

Court’s 21 March 2022 Remand Order? 
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INTRODUCTION 

 In 1997, this Court unanimously held in this case that the State “has the 

duty of providing the children of every school district with access to a sound 

basic education.”  Leandro v. State, 346 N.C. 336, 353 (1997) (Leandro I).  In 

2004, this Court unanimously affirmed the trial court’s ruling that there was 

an ongoing failure by the State to meet that duty.  While rejecting certain 

specific remedies the trial court had ordered as of that time, this Court 

nevertheless made clear that “[c]ertainly, when the State fails to live up to its 

constitutional duties, a court is empowered to order the deficiency remedied, 

and if the offending branch of government or its agents either fail to do so or 

have consistently shown an inability to do so, a court is empowered to provide 

relief by imposing a specific remedy and instructing the recalcitrant state 

actors to implement it.”  Hoke Cnty. Bd. of Educ. v. State, 358 N.C. 605, 642 

(2004) (Leandro II).  

The primary question before this Court now is whether, after more 

than 17 years of the State’s failing to meet its obligation (including periods of 

legislative control by both parties), we have finally arrived at the point where 

the judicial measures this Court forecast in 1997 and 2004 are needed to 
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fulfill “the duty of the State.”  The trial court concluded that we are at that 

point, and therefore ordered a detailed equitable remedy — the 

Comprehensive Remedial Plan.  That Plan was the product of an extensive, 

open, collaborative, bipartisan process that started in 2017, and is supported 

by a voluminous record. 

While the State executive branch defendants participated in the 

process that led to the Plan and have taken action within their purview to 

implement it, the legislature declined to adopt the Comprehensive Remedial 

Plan, or any other plan that would fully remedy the ongoing constitutional 

violation.  The trial court, finding that the State was holding in reserve more 

than sufficient unappropriated money to fund the Plan through its third 

year, ordered the appropriate state actors to make the necessary monetary 

transfers to carry out the Plan.  In doing so, the trial court did no more than 

this Court previewed might be necessary in its unanimous 1997 and 2004 

decisions in this case:  It provided relief by imposing a specific remedy and 

instructed the relevant state actors to implement it.  Leandro II, 358 N.C. at 

642. 
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It should never be considered routine for the judicial branch to be put 

in the position of having to order such a remedy, but this case is unique in 

our State’s history.  Of course, it would have been far preferable for the 

legislature to have taken sufficient measures to fulfill the “duty of the State 

to guard and maintain” the people’s right to a sound basic education.  And it 

remains possible that the legislature may choose to satisfy its constitutional 

obligations here—a decision that could moot the pending appeal.  But 

regrettably, as things stand today, this Court’s previous rulings lead to the 

inescapable conclusion that the State’s constitutional duty to our children 

has remained unfulfilled for nearly two decades.  It is in precisely these kinds 

of circumstances that our courts are “called upon to exercise its inherent 

constitutional power to fashion a common law remedy for a violation of a 

particular constitutional right.”  Corum v. Univ. of N. Carolina, 330 N.C. 761, 

784 (1992).  In this extraordinary situation, where the State has failed for so 

long to adequately comply with a core constitutional obligation despite so 

many opportunities to cure that failure, the extraordinary measures adopted 

by the court below were appropriate and necessary.   
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But while the remedial measures ordered below are extraordinary, they 

are not unprecedented.  This Court has explained that “reach[ing] toward[] 

the public purse” can be appropriate when necessary to ensure that the State 

adequately fulfills core constitutional obligations.  See In re Alamance Cnty. 

Ct. Facilities, 329 N.C. 84, 100-01 (1991).  Here, too, the Court should be 

willing to take measures necessary to fulfill the State’s explicit constitutional 

duty to “guard and maintain” the right to a sound, basic education, N.C. 

Const. art. I, § 15. 

STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW 

This Court has granted the State’s petition for discretionary review.  

This Court therefore has jurisdiction pursuant to section 7A-31(b) of the 

General Statutes and Rule 15 of the North Carolina Rules of Appellate 

Procedure. 

STATEMENT OF THE CASE AND THE FACTS 

A. Leandro I and Leandro II establish the State’s 
constitutional obligations to educate North Carolina’s 
children. 

More than twenty-eight years ago, students, guardians, and school 

boards from five low-wealth counties sued the State and the State Board of 

Education (collectively “State Defendants”), alleging that the State 
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Defendants failed to provide students in those counties with the education 

promised by Article I, § 15 and Article IX, § 2 of our Constitution.1  The State 

moved to dismiss Plaintiffs’ complaint, which the trial court denied.  This 

Court affirmed, holding that “the right to education provided in the state 

constitution is a right to a sound basic education.”  Leandro I, 346 N.C. at 

345.   

This Court remanded for a determination of whether the State had 

fulfilled its duty to protect that basic right.  Id. at 357.  If the State fails to 

meet its constitutional obligations, this Court explained, the trial court must 

“enter a judgment granting declaratory relief and such other relief as needed 

to correct the wrong while minimizing the encroachment upon the other 

branches.”  Id.  

The trial court found that the State had, in fact, denied students their 

right to a sound basic education, and ordered the State to remedy that 

failure.  With respect to at-risk children in Hoke County, the trial court 

ordered the State to specifically supply the resources necessary to ensure 

 
1  Later, students, guardians, and school boards from six urban school 
districts, as well as students who attended high school in the Charlotte-
Mecklenburg School System, intervened. 
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that “at-risk” children have an equal opportunity to obtain a sound basic 

education.   

This Court affirmed the trial court’s conclusion “that the State had 

failed in its constitutional duty to provide certain students with the 

opportunity to attain a sound basic education.”  Leandro II, 358 N.C. at 608.  

The Court also affirmed the trial court’s conclusion that the State was not 

providing at-risk children in Hoke County an equal opportunity to obtain a 

sound basic education.  Id. at 642.   

However, the Court reversed a portion of the trial court’s order that 

required the State to supply certain resources to remedy the constitutional 

violation.  Id.  Although a court could “impos[e] a specific remedy,” Leandro 

II explained, it should do so only after “the offending branch of government 

or its agents either fail to [satisfy their constitutional obligation] or have 

consistently shown an inability to do so.”  Id.  The Court again remanded the 

case to the trial court, this time “challeng[ing]” the State to comply with its 

order.  Id. at 649.  

This case was last before this Court in in 2013.  Hoke Cnty. Bd. of Educ. 

v. State, 367 N.C. 156 (2013).  At that time, this Court considered the State’s 
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appeal from a trial court order finding two provisions of the General 

Assembly’s pre-kindergarten program unconstitutional in light of Leandro I 

and II.  Leandro III, 367 N.C. at 158.  After the trial court’s order, but before 

this Court ruled on the State’s appeal, the General Assembly responded by 

substantially altering and repealing the portions of the statute the trial court 

identified as unconstitutional.  See id. at 158-59.  This Court explained that 

“[w]hen, as here, the General Assembly revises a statute in a ‘material and 

substantial’ manner, with the intent ‘to get rid of a law of dubious 

constitutionality,’ the question of the act’s constitutionality becomes moot.”  

See id. at 159 (quoting State v. McCluney, 280 N.C. 404, 405-07 (N.C. 1972)).  

The Court concluded its opinion by reminding the parties that its “mandates 

in Leandro [I] and Hoke County [Leandro II] remain in full force and effect.”  

Hoke Cnty. Bd. of Educ. v. State, 367 N.C. 156, 160 (2013) (Leandro III).  

B. The trial court finds that the State has continued to fail 
to comply with Leandro I. 

In the seventeen years after Leandro II, the trial court held more than 

twenty compliance hearings.  (See, e.g., R p 1306 n.1)  During those hearings, 

the trial court reviewed data about teachers and principals, the academic 

performance of each school, and the resources available to at-risk students.  
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In that time, the trial court has never found the State fully compliant with 

Leandro I.   

In 2018, when the State Board of Education moved to be released “from 

the remedial jurisdiction” of the trial court (R p 1300), the trial court denied 

the motion, finding that “[t]here is an ongoing constitutional violation of 

every child’s right to receive the opportunity for a sound basic education.”  

(R p 1305)  No party appealed that order.  

C. The State again attempts to comply with Leandro I.   

In 2018, the State agreed to work with Plaintiffs, relevant state actors, 

and other stakeholders in order to ensure compliance with Leandro I.  (R p 

1634)  The trial court lauded this action, declaring that it was “encouraged 

that the parties to this case . . . are in agreement that the time has come to 

take decisive and concrete action . . . to bring North Carolina into 

constitutional compliance so that all students have access to the opportunity 

to . . . obtain a sound basic education.”  (R p 1634)  

The State and Plaintiffs sought court approval to engage an 

independent expert to outline a plan that would finally bring the State into 

compliance with Leandro I in January 2018.  (R p 1641)  In March of that year, 
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the trial court appointed WestEd, “a non-profit, non-partisan, educational 

research, development, and service organization” to assist the parties’ 

endeavor to ensure compliance with Leandro I.  (R pp 1641-42)   

WestEd worked with the Friday Institute for Educational Innovation at 

North Carolina State University, the Learning Policy Institute (a non-profit 

research institute focused on education policy), and other stakeholders, 

including the parties, to develop a proposed plan that would ensure that the 

State would, upon implementation, be in compliance with Leandro I.  (R p 

1642)  On 21 January 2020, the trial court entered a consent order that 

adopted “the detailed findings, research, and recommendations of” the 

WestEd Report.  (R p 1634)  On 21 March 2021, based on the findings of the 

WestEd Report, which the Court adopted in its earlier findings and ordered 

the State to incorporate, the State developed the Comprehensive Remedial 

Plan.  The trial court then adopted that Plan.  The Comprehensive Remedial 

Plan identified “discrete, individual action steps to be taken to achieve the 

overarching constitutional obligation to provide all children the opportunity 

to obtain a sound basic education in a public school” over an eight-year 

period, from 2021 to 2028.  (R p 1688)  It “includes implementation timelines 
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for each action step, as well as the estimated additional state investment 

necessary for each of the actions.”  (R p 1690)  The Comprehensive Remedial 

Plan represents the first and only effort by any party to set out an exhaustive 

strategy to achieve compliance with Leandro I.2  (R p 1831)   

On 11 June 2021 the trial court ordered the State to implement “the 

Comprehensive Remedial Plan . . . in full and in accordance timelines set 

forth therein.”  (R p 1684)  No party appealed that order.  The State 

Defendants remain under an obligation to take each action described in the 

Comprehensive Remedial Plan.   

D. The trial court orders state actors to transfer state funds 
necessary to implement years two and three of the 
Comprehensive Remedial Plan.  

The State lacked the funds necessary to fully enact the Comprehensive 

Remedial Plan.  Echoing Leandro II, on 7 June 2021, the trial court warned 

that if the State “fails to implement the actions described in the 

Comprehensive Remedial Plan . . . it will then be the duty of [the trial court] 

 
2  While the parties crafted the Plan, “the COVID-19 pandemic struck and 
dramatically altered the landscape for” students.  (R p 1690)  The Remedial 
Plan thus recognizes that “the pandemic has exacerbated many of the 
inequities and challenges that are the focus of the Leandro case.”  (R p 1690)   
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to enter a judgment granting declaratory relief and such other relief as 

needed to correct the wrong.”  (R p 1683)  When still more time elapsed 

without the State obtaining the funds necessary to fully implement the 

Comprehensive Remedial Plan, the trial court ordered the parties to provide 

an update on the State’s efforts to secure the funding necessary to 

implement the upcoming years two and three of the Comprehensive 

Remedial Plan.  (R p 1817)  In that order, the Court warned the State that it 

was contemplating taking specific action to secure the State’s compliance.  

During a hearing on 18 October 2021, the State reported that because 

the General Assembly had not yet enacted a budget, the State had not 

secured the funds necessary to implement years two and three of the 

Comprehensive Remedial Plan.  (R p 1820)  The Court again warned that it 

was considering what actions to take to secure the State’s compliance, and 

directed Plaintiffs “to submit proposed order(s) and supporting legal 

authorities” that addressed the remedial measures available to the Court to 

secure full compliance.  (R pp 1820-21) 

After considering Plaintiffs’ submission and the State’s response, the 

trial court entered an order directing the State Treasurer, State Controller, 
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and State Budget Director to “take the necessary actions to transfer the total 

amount of funds necessary to effectuate years 2 & 3 of the Comprehensive 

Remedial Plan, from the unappropriated balance within the General Fund to 

the state agents and state actors with fiscal responsibility for implementing 

the Comprehensive Remedial Plan.”  (R p 1841)  The trial court observed that 

the General Assembly had not enacted a budget, (R p 1833), but that the 

State had sufficient reserve funds to cover the cost of implementing years 

two and three of the Comprehensive Remedial Plan.  (R p 1331)  

The trial court found that, taken together, Article I, § 15 and Article IX, 

§§ 2, 6, and 7 constituted an appropriation made by law – i.e., by the 

Constitution itself.  It further found that the State had failed to remedy the 

ongoing constitutional violations despite years of deference from the courts.  

Therefore, the trial court ordered the relevant state actors to transfer state 

funds consistent with the Constitution’s directive to fund the right to 

education.  (R p 1838)  According to the trial court, because implementation 

of years two and three of the Comprehensive Remedial Plan was necessary to 

ensure that children receive a sound basic education, the Constitution 
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required the State to devote the funds set forth in those years of the 

Comprehensive Remedial Plan.  Id.   

The trial court, however, made two final attempts to defer to the 

political branches.  First, it stayed its order for thirty days “to permit the 

other branches of government to take further action consistent with the 

findings and conclusions of this Order.”  (R p 1842)  Second, the trial court 

scheduled a hearing to amend its order in light of the subsequently enacted 

state budget.  (R pp 1843-45)   

Before the trial court could hold that hearing, however, the Controller 

sought and obtained a writ of prohibition from the Court of Appeals.  In re 

the 10 Nov. 2021 Order in Hoke Cnty. Bd. of Educ. v. State, (No. P21-511) Order 

at 2-3 (Nov. 30, 2021).  The Court of Appeals’ order, which included a dissent 

by Judge Arrowood, prohibited the trial court from enforcing the 10 

November 2021 Order.  Id. at 2.  Plaintiffs appealed the Writ of Prohibition 

based on Judge Arrowood’s dissent, and sought discretionary review of 

additional issues.  

On 8 December 2021, the State filed a notice of appeal from the trial 

court order.  On 14 February 2022, the State filed a petition for discretionary 
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review of the trial court’s order prior to determination by the North Carolina 

Court of Appeals.  

E. This Court remands to the trial court to determine the 
effect of the State Budget on the trial court’s order.  

On 21 March 2022, this Court granted the State’s petition for 

discretionary review and held Plaintiffs’ appeal from the Court of Appeals’ 

Writ of Prohibition in abeyance.  (Remand Order at 1)  The Court then 

remanded the case to the trial court “for a period of no more than thirty days 

for the purpose of allowing the trial court to determine what effect, if any, 

the enactment of the State Budget has upon the nature and extent of the 

relief that the trial court granted in its” November Order.  (Remand Order at 

2)  The Court instructed the trial court “to make any necessary findings of 

fact and conclusions of law and to certify any amended order that it chooses 

to enter with this Court on or before the thirtieth day following the entry of 

this order.”  (Remand Order at 2)  The Court would issue a briefing schedule 

for the State’s appeal, it explained, “[a]s soon as the trial court has certified 

to this Court any amended order that it chooses to enter.”  (Remand Order 

at 2)   
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 After this Court’s remand order, the trial court held several hearings 

with the parties and invited briefing on the effect of the State Budget on the 

trial court’s November Order.  On 26 April 2022, the trial court issued its 

amended order.  The amended order reduced the amount of state funds to 

be transferred to relevant state agencies to reflect the amounts the State 

Budget appropriated those agencies for substantially similar purposes.  See 

26 Apr. Order ¶¶ 50-56. 

 However, the amended order departed from the trial court’s 10 

November 2021 Order in one significant way.  Whereas the 10 November 2021 

Order directed the State Treasurer, State Controller, and Office of State 

Budget and Management (“OSBM”) to transfer state funds to specific the 

N.C. Department of Health and Human Services (“DHHS”), the N.C. 

Department of Public Instruction (“DPI”), and the University of North 

Carolina (“UNC”) System, the trial court’s 26 April 2022 Order merely 

included “a judgment that the DHHS, DPI, and UNC System have and 

recover from the State the sums set forth.”  26 Apr. Order ¶ 57.  That change 

was necessary, the trial court explained, because the Court of Appeals’ 30 
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November 2021 Order prohibiting the trial court from ordering state officials 

to transfer state funds was “binding on the trial court.”  26 Apr. Order ¶ 27. 

 On 20 May 2022, the State renewed its request that this Court set an 

expedited briefing schedule for this appeal.  In its renewed motion, the State 

added a third issue to be briefed:  “Whether the trial court’s 26 April 2022 

Amended Order falls within the scope of this Court’s 21 March 2022 Remand 

Order.”  This Court granted the State’s renewed motion.  

SUMMARY OF THE ARGUMENT 

More than twenty-five years after this litigation commenced, the trial 

court sought to secure the State’s compliance with its constitutional duty to 

provide students with a sound basic education when it ordered the State to 

implement the Comprehensive Remedial Plan.  That Plan is the only remedy 

any party to this appeal has proposed that comports with this Court’s 

holdings in Leandro I and II, and no party has appealed the trial court’s 

adoption of the Plan.  

However, insufficient funding has prevented the State from fully 

implementing the Plan so far.  Although the State’s General Fund contains 

amounts exceeding the cost of implementation—even after funding the 
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remainder of the State’s budget—the General Assembly elected not to 

appropriate funds to implement years two and three of the Plan.  The trial 

court repeatedly deferred to the State’s efforts to secure funding to 

implement the Plan, including delaying issuance of its order to allow for the 

traditional budgetary process to run its course, but did so to no effect.  

Accordingly, after repeated warnings, the trial court ordered state actors to 

transfer the funds necessary to implement the Plan to the state agencies 

tasked with implementing it.  

While the funding mechanism found in the trial court’s 10 November 

2021 Order is atypical, under the unique circumstances of this case, the order 

is correct.  That is so for three reasons.  First, the order follows logically from 

this Court’s instruction in Leandro II that “when the State fails to live up to 

its constitutional duties, a court is empowered to order the deficiency 

remedied, and if the offending branch of government or its agents either fail 

to do so or have consistently shown an inability to do so, a court is 

empowered to provide relief by imposing a specific remedy and instructing 

the recalcitrant state actors to implement it.”  358 N.C. at 642.  
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Second, the order correctly recognizes that public education is subject 

to unique treatment under our Constitution.  The right to a public education 

is set forth in the Declaration of Rights, where it is accompanied by an 

express declaration of the duty of “the State” to “guard and maintain” that 

right.  Moreover, the enactment history of our Constitution confirms that 

the framers intended to ensure sufficient support for public education 

irrespective of the machinations of the political branches.   

Third, although deference to the political branches means that any 

determination of a constitutional directive to spend state funds will be 

exceedingly rare, several features of this case combine to confirm that the 

trial court’s order is appropriate.  These features include:  

(1) There is an explicit textual commitment in the Constitution of 
an affirmative governmental duty to provide for education as 
a basic government function, and repeated judicial 
determinations, including by this Court, that that duty has 
not been fulfilled; 
 

(2) There is an extensive record of more than two decades of 
deference to the political branches’ efforts to fulfill the State’s 
constitutional duty, but those efforts have been unsuccessful;  
 

(3) The state funds at issue are to be used to ensure prospective 
compliance with the Constitution; and, 
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(4) There are sufficient funds available in the state treasury to 
comply with the order, and no need for the General Assembly 
to raise additional funds. 

Although the State believes that the 10 November 2021 Order was 

correct, if this Court disagrees, the State respectfully submits that this Court 

provide guidance as to what other remedies may be available, due to the 

importance of the court system as a last line of defense for fundamental 

constitutional principles.   

Finally, on remand from this Court, the trial court in its 26 April 2022 

Order excised the part of the 10 November 2021 Order that directed certain 

state actors to transfer funds to certain agencies.  The State respectfully 

submits that that was error. In making this decision, the trial court exceeded 

the scope of this Court’s remand order, incorrectly applied law of the case 

doctrine, and violated longstanding precedent holding that a later superior 

court judge may not overrule an earlier superior court judge’s ruling on the 

same issue in the same case.  

For these reasons, the State asks this Court to affirm the trial court’s 26 

April 2022 Order except to the extent it overruled the trial court’s 10 

November 2021 Order directing the State Treasurer, State Controller, and 
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OSBM to transfer to state agencies the state funds necessary to implement to 

Comprehensive Remedial Plan.  The State asks this Court to amend the 26 

April 2022 Order to direct the State Treasurer, State Controller, and OSBM 

to transfer funds to the state agencies detailed in the order and in the 

amount the order specifies.   

ARGUMENT 

Standard of Review 

“A trial court’s conclusions of law are reviewed de novo . . . .”  Chappell 

v. N.C. Dep’t of Transp., 374 N.C. 273, 281 (2020).  A trial court’s findings of 

fact, meanwhile, should not be disturbed if “there is evidence to support 

them.”  Pulliam v. Smith, 348 N.C. 616, 625 (1998) (quoting Williams v. Pilot 

Life Ins. Co., 288 N.C. 338, 342 (1975)).   

Discussion of Law 

I. The Trial Court Properly Ordered State Actors to Transfer Funds 
to Implement Years Two and Three of the Comprehensive 
Remedial Plan.  

The trial court’s 10 November 2021 Order requiring funding of years 

two and three of the Comprehensive Remedial Plan is correct for at least 

three reasons.  First, it flows directly from this Court’s previous rulings in 

this case that where there is a sustained failure by the State to fulfill its 
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constitutional duty to provide a sound basic public education for all 

students, a court can require state actors to take specific actions to remedy 

the constitutional violation.  Second, the trial court’s order respects and 

aligns with our Constitution’s text, structure, and history.  Our Constitution 

does not merely recognize a right to public education, but declares it “the 

duty of the State to guard and maintain that right.”  N.C. Const. art. I, § 15.  

And it prescribes specific ways in which education is to be funded.  Id. art. 

IX, §§ 2, 6, 7.  The history of these provisions establishes that they were 

intended to protect the right to public education from nullification through 

inadequate funding.  Finally, the trial court’s order comports with the other 

limits our Constitution and this Court’s precedents place on spending state 

funds.  

Because the trial court properly ordered state actors to transfer state 

funds pursuant to our Constitution, this Court should affirm the trial court’s 

order.  
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A. An order to state actors to transfer funds necessary to 
implement years two and three of the Comprehensive 
Remedial Plan flows logically from Leandro I and II. 

The trial court’s 10 November 2021 Order adheres to this Court’s 

previous holdings in this case; holdings that were unanimous and that 

“remain in full force and effect.”  Hoke Cnty. Bd. of Educ. v. State, 367 N.C. 

156, 160 (2013) (Leandro III).    

In Leandro I, this Court made clear that the legislative and executive 

branches were primarily responsible, in the first instance, for fulfilling the 

State’s duty.  346 N.C. at 357.  But the Court emphasized that “the judicial 

branch has its duty under the North Carolina Constitution,” id., and that if 

the State did not comply with the Court’s holding, a court could enter an 

order granting relief “needed to correct the wrong.”  Id.   

Similarly, in Leandro II, affirming the trial court’s 2002 ruling after trial 

that the Plaintiffs had established an ongoing constitutional violation, this 

Court acknowledged the continuing need to “minim[ize] encroachment on 

the other branches of government,” and “challenge[d]” the political branches 

to comply with constitutional standard set forth in Leandro I.  See Leandro II, 

358 N.C. at 610, 649.  But the Court reiterated that the courts are the last line 
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of defense.  If “the State fails to live up to its constitutional duties, a court is 

empowered to order the deficiency remedied.”  358 N.C. at 642.  And 

specifically, “a court is empowered to provide relief by imposing a specific 

remedy and instructing the recalcitrant state actors to implement it.”  Id.   

Those holdings are in keeping with longstanding principles defining 

the essential judicial role under our Constitution.  In Bayard v. Singleton, 1 

N.C. (Mart.) 5 (1787), this Court recognized judicial review well before 

Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803).  Comm. to Elect Dan Forest 

v. Emps. Pol. Action Comm., 2021 NCSC 6, ¶14.  “It is the state judiciary,” this 

Court has explained, “that has the responsibility to protect the state 

constitutional rights of the citizens.”  Corum, 330 N.C. at 783.  “[T]his 

obligation to protect the fundamental rights of individuals is as old as the 

State.”  Id.     

This Court’s precedent also support the specific remedy ordered by the 

trial court on 10 November 2021.  This Court has recognized that when 

insufficient funding threatens the State’s ability to carry out a core function 

of government and fundamental constitutional duty, a court may “reach 
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towards the public purse,” as long as it does so no more than necessary to 

fulfill that duty.  In re Alamance Cnty. Ct. Facilities, 329 N.C. 84, 100-01 (1991).   

Although the amounts at issue in this case certainly exceed those in 

Alamance County, the essential legal principles are the same.  In Alamance 

County, this Court considered a trial court’s order to transfer available state 

funds to pay for necessary repairs to the county courthouse, which had fallen 

into such disrepair as to threaten the administration of justice.  Id. at 90-91.  

In those circumstances, this Court held that a trial court could use “its 

inherent power to reach towards the public purse” to ensure the continued 

administration of justice.  Id. at 100.  The Court cautioned, however, that in 

exercising this authority, the trial court should not unnecessarily encroach 

on the exclusive authority of another branch, and may do so no more than 

necessary to ensure the State fulfills its constitutional duty to execute a basic 

function of government.  Id. at 100-01.   

Because it is the judicial branch’s responsibility to protect 

constitutional rights and enforce constitutional duties, its authority may 

“overlap” with that of the legislative branch when a lack of funding prevents 

the State from executing a basic duty of government, such as providing a 
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functional court system.  See id. at 96-97.  Even then, courts must exercise 

“as much concern for its potential to usurp the powers of another branch as 

for the usurpation it is intended to correct.”  Id. at 100.  As a result, efforts by 

the political branches to voluntarily comply with a constitutional obligation 

should receive deference from this Court.  See, e.g., Leandro III, 367 N.C. at 

159 (explaining that the General Assembly’s revisions to a statute 

establishing a pre-kindergarten program, an earlier version of which a trial 

court found continued to violate Leandro I and II, was voluntary compliance 

that mooted the appeal). 

Here, there can be no question that the trial court, before entering its 

order, exercised tremendous deference to the political branches, and as 

much as could reasonably be required.  Nearly two decades have passed 

since this Court warned that the State’s continued noncompliance with 

Leandro I may result in a court “imposing a specific remedy.”  Leandro II, 358 

N.C. at 642.  During that time, the trial court repeatedly found that the State 

was not satisfying its constitutional duty to provide the State’s youth the 

opportunity to obtain a sound basic education.  The trial court gave the State 

every opportunity to voluntarily comply with Leandro I and II.  For example, 
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the trial court repeatedly delayed proceedings to allow the political branches 

to negotiate a budget that would satisfy the State’s constitutional obligation 

and thus obviate the need for the trial court to enter the order below.  Even 

now, the State believes that the preferred method of resolution would be for 

this appeal to be mooted through enactment of a budget that fulfills the 

State’s duty as directed by the court.  See, e.g., Willis v. Duke Power Co., 291 

N.C. 19, 30 (1976) (“Should defendant comply . . . the important legal 

questions it seeks to raise on this appeal and tried to raise in the trial court 

would be rendered moot.”).  Absent voluntary and sufficient compliance, 

however, the trial court’s order is an appropriate application of the principles 

announced in Alamance County, and Leandro I and II.   

B. The trial court’s order is consistent with our 
Constitution’s unique treatment of education.  

Our Constitution declares that the State has a duty to “guard and 

maintain” the people’s right to public education.  Our State’s history 

confirms that the framers understood that fulfilling that duty would require 

sufficient funding for public education.   
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1. The text and history of our Constitution establish a 
duty of the State to provide sufficiently for 
education. 

Constitutional interpretation should begin with the text, State ex rel. 

Martin v. Preston, 325 N.C. 438, 449 (1989), and be guided by a “basic 

principle:” to “giv[e] effect to the intent of the framers.”  State v. Webb, 358 

N.C. 92, 94 (2004).  “[T]he plain meaning of the phrase” helps this Court “to 

ascertain its intent.”  Town of Boone v. State, 369 N.C. 126, 132 (2016). 

Article I, § 15 of our Constitution’s Declaration of Rights provides that 

“[t]he people have a right to the privilege of education.”  N.C. Const. art. I, § 

15.  Article IX, § 2 provides that the State shall have a “general and uniform 

system of free public schools.”  N.C. Const. art. IX, § 2(1).  This Court has 

construed those two provisions to mean that, in our State, there is a right to 

the “opportunity to receive a sound basic education in our public schools.”  

Leandro I, 346 N.C. at 347.   

The plain text of those provisions is mandatory; the State is 

constitutionally required to do what is necessary to secure that right.  Article 

I, § 15 both provides for “a right to the privilege of education,” and further 

declares that “it is the duty of the State to guard and maintain that right.”  
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N.C. Const. art. I, § 15.  While “maintain” has a number of meanings in 

standard English (both now and in the 1860s), one meaning that aligns with 

its constitutional context in Section 15 of the Declaration of Rights is “[t]o 

support . . . financially.”  Maintain, Black’s Law Dictionary (11th ed. 2019); see 

Maintain, Webster’s American Dictionary of the English Language (1862) (“to 

support the expense of”); Maintain, A Dictionary of The English Language 

(1865) (“To bear the expense of; to support; to keep up; to supply with what 

is needed.”); see also In re Hardy, 294 N.C. 90, 95 (1978) (“Words and phrases 

of a statute may not be interpreted out of context . . . .”).   

Article IX, § 2 specifically requires the State to fund education.  It 

states that “[t]he General Assembly shall provide” for the right to education 

and specifies that the General Assembly is to do so “by taxation and 

otherwise.”  Id. art. IX, § 2(1).  Two other provisions of Article IX further 

demonstrate the Constitution’s commitment to ensuring sufficient funding 

for public education.  Article IX, §§ 6 and 7 require the use of certain funds 

to support public education.  Article IX, § 6 requires the State to use the 

“proceeds of all lands” and other property given or belonging to the State 

“exclusively for establishing and maintaining a uniform system of free public 
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schools.”  N.C. Const. art. IX, § 6 (emphasis added).  Similarly, § 7 requires 

the General Assembly to appropriate funds generated by criminal fines, civil 

penalties, and forfeitures paid to county courts and state agencies 

“exclusively for establishing and maintaining a uniform system of free public 

schools.”  N.C. Const. art. IX, § 7 (emphasis added).  The specificity of these 

provisions reflects the unique status of public education under our 

Constitution.  By directing the General Assembly to maintain schools 

through taxation, and to direct certain state funds to public schools, the 

Constitution gives guidance on how the State is to fulfill its duty to “guard 

and maintain” Article I, § 15’s “right to the privilege of education.”  

The history of these provisions shows that the framers strived to 

protect public education and ensure that it was adequately provided for.  

“Constitutional provisions should be construed in consonance with the 

objects and purposes in contemplation at the time of their adoption.”  

Comm. to Elect Dan Forest v. Emps. Pol. Action Comm., 2021-NCSC-6, ¶ 16.  

“A court should look to the history, general spirit of the times, and the prior 

and the then existing law in respect of the subject matter of the 

constitutional provision under consideration, to determine the extent and 
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nature of the remedy sought to be provided.”  Perry v. Stancil, 237 N.C. 442, 

444 (1953) abrogation on other grounds recognized by Forsyth Memorial 

Hosp., Inc. v. Chisholm, 342 N.C. 616, 620 (1996).   

Here, North Carolina’s constitutional history reveals that its citizens 

have long cherished public education, but that experience taught them that 

it was necessary to create explicit constitutional protections for funding 

public education.  The Constitution of 1776 provided “[t]hat a school or 

schools shall be established by the Legislature, for the convenient instruction 

of youth, with such salaries to the masters, paid by the public.”  N.C. Const. 

of 1776 art. XLI.  Only three other revolutionary-era state constitutions 

contained similar provisions.  See Ga. Const. of 1777 art. LIV; Mass. Const. 

chapter V, § II; Penn. Const. of 1776 § 44.   

Despite Article XLI, public education was not initially prioritized.  

Several of the State’s early governors implored the General Assembly to 

support the State’s schools, but to no avail.  In 1805, for example, Governor 

Turner asked the State House to follow South Carolina’s lead and provide 

“uniform support to one or more well regulated schools in every county.”  
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See Charles L. Coon, The Beginnings of Public Education in North Carolina: 

A Documentary History 1790-1840, Vol. I at 52.   

In 1825, the General Assembly established a “Literary Fund” to support 

the State’s schools.  The fund was initially small.  See id. at 327 (Raleigh 

Register, Comment of Oct. 26, 1827) (“Why has the general establishment of 

schools expressly directed by our Constitution been neglected so long[] or, if 

not totally neglected, impeded in its operation by appropriations totally 

inadequate to the object.”).  But the Literary Fund eventually accumulated 

sufficient funds, and, by the start of the Civil War, North Carolina’s public 

schools had grown into an impressive system.  See, e.g., N.C. Dep’t of Public 

Instruction, The History of Education in North Carolina 9 (1993) (“By the 

time the Civil War erupted in 1861, it was generally recognized that North 

Carolina had one of the best school systems in the South.”).   

Just after the Civil War, however, the State began defunding public 

education.  First, the General Assembly dipped into the Literary Fund to pay 

for the state’s war debts and invest in defunct Confederate Bonds.  John L. 

Bell, Samuel Stanford Ashely, Carpetbagger and Educator, 72 N.C. Hist. Rev. 

456, 476 (1995); see also M.C.S. Noble, A History of the Public Schools of 
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North Carolina 49-50 (1930).  Then, in 1865, the legislature eliminated the 

Office of the Superintendent of Common Schools.  M.C.S. Noble, supra, at 

279-80.  In 1866, “fearing that the federal government would force 

integration for black pupils into the statewide school system,” the State 

abolished the public school system entirely.  Bell, supra, at 476. 

Against the backdrop of the abandonment of public education, the 

State’s leaders convened to draft a new constitution.  Those who worked on 

the education provisions focused on ensuring that the political branches 

could never again threaten the people’s right to public education.  “Seeing 

that the legislature could abolish the school system,” Samuel Stanford 

Ashely, the Chairman of the convention’s Committee on Education, “insisted 

that the guarantee of a public-school education for all of North Carolina’s 

children be embedded in the constitution beyond the reach of legislative 

majorities.”  Bell, supra, at 482.   

The provisions in our Constitution obligating the State to provide for 

public education were explicitly designed to protect public education from 

the political branches.  Ashley added the language in what is presently 

Article I, § 15 declaring it the State’s duty to maintain the right to public 
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education.  See N.C. Const. of 1868 art. I, § 27 (same text as N.C. Const. art. I, 

§ 15).  Similarly, Ashely drafted the language in Article IX, § 2 commanding 

the General Assembly to provide for the school system “by taxation and 

otherwise.”  See N.C. Const. of 1868 art. IX, § 2.  

Finally, Ashley proposed that the General Assembly be required to 

appropriate the proceeds of lands and other property given or belonging to 

the State, as well as funds generated by criminal fines, civil penalties, and 

forfeitures “for establishing and perfecting . . . a system of Free Public 

Schools, and for no other purposes or uses whatsoever.”  N.C. Const. of 1868 

art. IX, § 4 (emphasis added).  Article IX, § 4 of the 1868 Constitution further 

provided that these specific funds should be appropriated to public schools 

in addition to “so much of the ordinary revenue of the State as may be 

necessary” to secure the right of education.  Id.   

Thus, the framers intended not only to dictate that the General 

Assembly use specific funds to support public education, they further made 

clear that those mechanisms expressly set forth in the Constitution would 

not be enough by themselves.  Accordingly, the Constitution also required 

the State to devote any additional revenue that was “necessary” to provide 
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our State’s students with a constitutionally adequate public education.  

Critically, the requirements of Article IX, § 4 of the 1868 Constitution were a 

precursor to the similar requirement contained in Article IX, §§ 6 and 7 of 

our present Constitution.  Compare N.C. Const. of 1868 art. IX, § 4 with N.C. 

Const. art. IX, §§ 6, 7.   

Just fifteen years after the adoption of the 1868 Constitution, this Court 

understood these new provisions, and particularly Art. IX, § 4 of the 1868 

Constitution, as a constitutional commitment of state funds to the extent 

necessary to secure the right to public education.  See Wake v. Raleigh, 88 

N.C. 120, 122 (1883) (referring to Article IX, § 4 of the 1868 Constitution as a 

“constitutional appropriation”).  

Modern constitutional history similarly supports this understanding of 

the State’s duty to provide adequate funding for public education.  In 1970, 

the State’s Constitution was redrafted and put to voters.  Act of July 2, 1969, 

ch. 1258, 1969 N.C. Sess. Laws 1461, 1484.  Voters ratified this Constitution 

overwhelmingly, and it took effect July 1, 1971.  See North Carolina Manual, 

1971, at 359-67 (Thad Eure ed., 1971).  The 1971 Constitution, like the 1868 

Constitution, declared that the State’s citizens had the “right to the privilege 
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of education” and that it was “the duty of the State to guard and maintain 

that right.”  N.C. Const. art. I, § 15.  Article IX, § 2’s requirement that the 

General Assembly “provide by taxation and otherwise for a general and 

uniform system of free public schools” is also included in the 1971 

Constitution.   

The requirements of Article IX, § 4 of the 1868 Constitution, 

meanwhile, are split into two provisions in the 1971 Constitution.  Article IX, 

§ 7 of the 1971 Constitution contains Article IX, § 4 of the 1868 Constitution’s 

requirement that criminal and civil fees and forfeitures collected by the 

courts be appropriated exclusively to public schools.  Article IX, § 6 of the 

1971 Constitution, meanwhile, contains the 1868 Constitution’s requirement 

that proceeds from the sale of certain state property, in addition to other 

revenue as needed, be appropriated to the support of public education.3  

 
3  When interpreting provisions of the 1971 Constitution carried over from 
the 1868 Constitution, it is important to remember that the drafters of the 1971 
Constitution themselves explained that the new constitution did not “impair 
any present right of the individual citizen” nor “bring about any fundamental 
change in the power of state . . . government or the distribution of that power.”  
Report of the North Carolina State Constitution Study Commission 10 (1968); 
see also John V. Orth, North Carolina Constitutional History, 70 N.C. L. Rev. 
1759, 1790 (1992) (“[The 1971 constitution] was instead a good-government 
measure, long-matured and carefully crafted by the state’s leading lawyers and 
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As this history shows, the framers of our Constitution intended for the 

Constitution itself to require the political branches to ensure that the State 

fulfilled its duty to guard and maintain the right to public education by 

providing sufficient resources for public schools.  

2. Nothing in our Constitution nor this Court’s 
precedents prevents our Constitution from directing 
how state funds should be used. 

Nothing in our Constitution nor this Court’s precedents prevents our 

Constitution from directing the State to use available funds to fulfill the 

State’s duty to provide sufficient support for public education.  Nevertheless, 

this Court’s admonitions regarding deference to the political branches make 

clear that any determination of such a constitutional directive should be 

exceedingly rare.  Several features of the current situation combine to make 

this such a situation:  

(1) There is an explicit textual commitment in the Constitution of 
an affirmative governmental duty to provide for education as 
a basic government function, and repeated judicial 
determinations, including by this Court, that that duty has 
not been fulfilled; 
 

 
politicians, designed to consolidate and conserve the best features of the past, 
not to break with it.”). 
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(2) There is an extensive record of more than two decades of 
deference to the political branches’ efforts to fulfill the State’s 
constitutional duty, but those efforts have been unsuccessful;  
 

(3) The state funds at issue are to be used to ensure prospective 
compliance with the Constitution; and, 
 

(4) There are sufficient funds available in the state treasury to 
comply with the order, and no need for the General Assembly 
to raise additional funds. 

a. There is an explicit textual duty and 
repeated judicial findings that the duty is 
unfulfilled. 

“No money shall be drawn from the State treasury but in consequence 

of appropriations made by law[.]”  N.C. Const. art. V, § 7(1).  In certain 

circumstances, however, the Constitution itself is the “law” that provides 

that command.  See, e.g., Wake, 88 N.C. at 122.  The text, structure, and 

purpose of Article V, § 7 support this constitutional principle.  

The plain meaning of “law” encompasses constitutional provisions.  

Law is defined as “all the rules of conduct established and enforced by the 

authority, legislation, or custom of a given community, state, or other 

group,” or “one of such rules.”  Law, Webster’s New World Dictionary (2d ed. 

1974) (emphasis added).  Black’s Law Dictionary, meanwhile, defines “law” as 

“the aggregate of legislation, judicial precedents, and accepted legal 
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principles.”  Law, Black’s Law Dictionary (11th ed. 2019) (emphasis added).  

This Court, meanwhile, has repeatedly explained that the North Carolina 

Constitution is “the supreme law of the land.”  In re Martin, 295 N.C. 291, 299 

(1978) (emphasis added); Baxter v. Danny Nicholson, Inc., 363 N.C. 829, 832 

(2010). 

Structure and purpose, too, support the conclusion the Constitution 

may instruct that funds be spent to provide a basic function of government. 

Start with structure.  If the framers wanted to specify what sorts of “laws” 

could appropriate funds, they knew how to.  For example, elsewhere in the 

Constitution the framers specified that citizens should only be subject to 

taxes to which they freely gave consent through “their representatives in the 

General Assembly.”  N.C. Const. art. I, § 8; see also id. art. II, § 23 (“[n]o law 

shall be enacted . . . to impose any tax upon the people of the State . . . unless 

the bill for the purpose shall have been read three several times in each 

house of the General Assembly and passed three several readings, which 

readings shall have been on three different days, and shall have been agreed 

to by each house respectively, and unless the yeas and nays on the second 

and third readings of the bill shall have been entered on the journal.”); id. 
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art. V, § 2(2) (“Only the General Assembly shall have the power to classify 

property for taxation.”).  The text of the Constitution does not similarly limit 

appropriations, but rather requires only that appropriations be made “by 

law.”  This Court should respect the framers’ choice of words.  See Town of 

Warrenton v. Warren County, 215 N.C. 342, 364 (1939) (“When interpreting 

the Constitution, Courts should respect framers’ choices by giving effect to 

all parts of a constitutional provision and not “presume that the framers of 

the constitution . . . did not understand the force of language.”) (quoting 

People v. Purdy 2 Hill 31, 36 (N.Y. 1841)).   

The purpose of Article V, § 7 also supports the trial court’s conclusion.  

This Court has explained that the purpose of Article V, § 7 was to give 

control over the allocation of the state’s expenditures to the people.  Cooper 

v. Berger, 376 N.C. 22, 37 (2020).  Cooper v. Berger involved federal block 

grant funds, and the question this Court considered was whether the 

legislative branch or executive branch should decide how to spend those 

funds.  376 N.C. at 23.  The Court held that, because the purpose of Article V, 

§ 7 was to ensure that the people held sufficient control over the State’s 
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finances, the legislature must control how block grant funds are spent.  Id. at 

37.   

Here, however, respect for the purpose of Article V, § 7 requires giving 

effect to how the people chose to allocate funds directly in our Constitution.  

As this Court previously explained, our Constitution most directly expresses 

“the will of the people,” while “legislators” are “but agents of the people.”  

State ex rel. Att’y Gen. v. Knight, 169 N.C. 333, 352 (1915); see also In re Martin, 

295 N.C. at 299.   

As explained in Section I.B.1, supra, our Constitution offers both a 

positive right to education and a command to the State to fund that right.  

Article I, § 15 provides North Carolinians the “right to the privilege of 

education.”  N.C. Const. art. I, § 15.  This Court has held that right is one to a 

sound basic public education.  Additionally, the Constitution textually 

obligates the State to provide the funds necessary to fulfill the State’s basic 

duty to ensure protection of the right to an education.  In 2004, this Court 

affirmed the trial court’s determination that that duty was not being fulfilled.  

The trial court did not err in recognizing the constitutional commitment to 
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carry out that duty to be sufficient authorization for the use of otherwise 

unused state funds.   

This conclusion is not novel.  Other states have concluded that their 

constitutions allocate specific amounts of state funds to specific state 

agencies.  In Nelson v. Hawaiian Homes Commission, 412 P.3d 917 (Haw. 

2018), for example, the Hawai’i Supreme Court held that the Hawai’i 

Constitution appropriates to the Department of Hawaiian Home Lands an 

amount equivalent to $1.3-to-1.6 million in 1978 dollars.  412 P.3d at 928.  In 

other circumstances, courts have entered orders that expressly require the 

expenditure of particular funds for particular purposes.  See, e.g., United 

States v. Sec’y, Fla. Dep’t of Corr., 828 F.3d 1341, 1348 (11th Cir. 2016) (ordering 

Florida to provide state prisoners kosher meals and explaining that “the 

legislature must appropriate enough funds to honor that obligation”); 

Buffkin v. Hooks, 2019 WL 1282785, at *12 (M.D.N.C. Mar. 20, 2019) (ordering 

the State to expand access to direct-acting antiviral drugs for inmates with 

chronic hepatitis C). 
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Likewise, here, the trial court correctly held that our Constitution itself 

requires the expenditure of certain funds to fulfill the State’s duty to provide 

a sound basic education. 

b. There is an extensive record of deference 
to the political branches, without success 
in fulfilling the State’s constitutional duty.   

In Alamance County, this Court instructed trial courts reaching toward 

the public purse to exercise “as much concern for its potential to usurp the 

powers of another branch as for the usurpation it is intended to correct.”  

329 N.C. at 100.  Trial courts, Alamance County explained, should “bow to 

established procedural methods where these provide an alternative to the 

extraordinary exercise of its inherent power” and “minimize the 

encroachment upon [the political branches] in appearance and in fact.”  Id. 

at 100-01.  Leandro I and II similarly counseled that the political branches 

should be “grant[ed] every reasonable deference” before a court itself 

determines “what course of action will lead to a sound basic education.”  

Leandro I, 346 N.C. at 357 (cleaned up). 

Here, there can be no credible dispute that the trial court has afforded 

the State “every reasonable deference.”  Id.  The trial court ordered the funds 
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to be transferred and spent only after over two decades of the State’s 

continued noncompliance with Leandro I.  For the vast majority of this case’s 

pendency, the trial court deferred to the legislative and executive branches 

to chart a course for compliance with their constitutional duties.  “For more 

than a decade,” the trial court explained, it “annually reviewed the academic 

performance of every school in the State, teacher and principal population 

data, and the programmatic resources made available to at-risk students” 

and found that “in way too many school districts across this state, thousands 

of children in the public schools have failed to obtain and are not now 

obtaining a sound basic education.”  (R pp 1825-26)  The trial court further 

found that  “[f]or over eleven (11) years and in over twenty (20) compliance 

hearings, the state demonstrated its inability, and repeated failure, to 

develop, implement, and maintain any kind of substantive structural 

initiative designed to remedy the established constitutional deficiencies.”  (R 

p 1825)   

The trial court continued to defer to the State after the adoption of the 

Comprehensive Remedial Plan.  The trial court deferred to the State 

regarding how to secure funding to implement the Plan.  (R p 1840)  The trial 
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court made repeated efforts to allow the traditional legislative budget 

process to run its course, including allowing “for extended deliberations 

between the executive and legislative branches over several months to give 

the State an additional opportunity to implement the Comprehensive 

Remedial Plan.”  (R p 1841)  At each hearing, the trial court “put [the] State 

on notice of forthcoming consequence if it continued to violate students’ 

fundamental rights to a sound basic education.”  (R p 1841)  Further still, the 

trial court stayed its 10 November 2021 Order for thirty days to allow the 

State to voluntarily “take further action consistent with the findings and 

conclusions” of the trial court’s order.  (R p 20)  And the trial court 

scheduled a hearing to amend its order to account for the subsequently 

enacted budget.  (R pp 1843-45) 

Additionally, the trial court’s order “bow[ed] to established procedural 

methods” where possible when effectuating Article I, § 15’s constitutional 

appropriation.  See Alamance Cnty. Ct. Facilities, 329 N.C. at 100.  Again, the 

trial court gave the political branches ample time to fund the Plan through 

the traditional budget process before entering its order, stayed its order for 

thirty days to give the political branches time to fund the Plan, and 
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scheduled a hearing to amend its order in light of the recently enacted 

budget.   

c. The state funds at issue are to be used to 
ensure prospective compliance with the 
Constitution. 

This Court has previously held that only the General Assembly can 

appropriate funds to satisfy a money judgment against the State to 

compensate for a prior injury.  See Smith v. State, 289 N.C. 303, 321 (1976) (“In 

the event plaintiff is successful in establishing his [breach of contract] claim 

against the State, he cannot, of course, obtain execution to enforce the 

judgment.  The validity of his claim, however, will have been judicially 

ascertained.”  (citation omitted)).  A court, may, however provide 

prospective injunctive relief that ensures lawful expenditure of state fund. 

Courts may use their equitable authority broadly and flexibly to ensure 

compliance with the Constitution.  See Swann v. Charlotte-Mecklenburg Bd. 

of Educ., 402 U.S. 1, 15 (1971) (“Once a right and a violation have been shown, 

the scope of a district court’s equitable powers . . . is broad, for breadth and 

flexibility are inherent in equitable remedies.”).  As this Court recently 

explained, the fact that an order requiring the State to satisfy a future 
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obligation “might require the General Assembly to make difficult choices 

regarding how to allocate resources . . . does not necessarily justify 

abrogating” the obligation.  See, e.g., Lake v. State Health Plan for Tchrs. & 

State Emps., 2022-NCSC-22, ¶ 66.   

The order at issue in this appeal concerns only injunctive relief.  The 

trial court’s order merely directs the State to prospectively spend state funds 

consistent with the Constitution’s directive to support education.  No party 

seeks damages for the State’s prior non-compliance with Leandro I, and no 

money judgment exists in this case.4  

d. There are sufficient funds available to 
comply with the order, and no need to raise 
additional funds at this time. 

Our Constitution is clear that only the General Assembly may raise 

state funds.  See, e.g., N.C. Const. art. I, § 8; id. art II, § 23.5  The trial court’s 

 
4  Accordingly, this case presents no occasion to consider the wisdom of 
the Court of Appeals’ decision in Richmond County Board of Education v. 
Cowell, 254 N.C. App. 422 (2017).  In Richmond County, the Board sought “new 
money from the treasury” to make it whole for the past harm caused by the 
State’s misappropriation of county court fees.  254 N.C. App. at 428 (emphasis 
in original).  Thus, unlike this case, Richmond County concerns retrospective, 
not prospective, relief.  
5  Relatedly, our Court of Appeals has held that even when the 
Constitution directs how State funds are to be spent, it cannot direct the State 
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order comports with this limitation, because it does not direct funds to be 

raised, nor unavailable funds to be spent.   

Instead, as the trial court’s order confirms, the State’s General Fund 

currently holds sufficient unreserved funds to remedy the State’s ongoing 

constitutional violation.  26 Apr. Order ¶¶ 43-46.  Additionally, after the trial 

court’s 26 April 2022 Order, the Fiscal Research Division of the North 

Carolina General Assembly announced that it expects General Fund revenue 

to exceed the certified budget by $6.2 billion.  Fiscal Research Division, 

North Carolina General Fund Revenue Consensus Forecast: May 2022 Revision 

(May 9, 2022), available at https://bit.ly/3QyzEUr.  Again, the legislature 

could choose to devote just a fraction of this additional money to fully fund 

the Comprehensive Remedial Plan.  But regardless, this funding makes clear 

that the State has available to it sufficient funds to satisfy its constitutional 

obligations.   

Leandro I and II themselves recognize that the practical availability of 

funds is a key factor that shapes a court’s remedial discretion.  In both 

 
to spend funds that do not exist unreserved in the state treasury.  See 
Richmond County Board of Education, 254 N.C. App. at 428 (explaining that 
courts cannot order the State to spend “new money from the State treasury”).   

https://bit.ly/3QyzEUr
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decisions, this Court explained that the State does not violate its 

constitutional obligation to provide a sound basic education when there is a 

compelling governmental interest that justifies the State’s failure.  Leandro 

II, 358 N.C. at 610; Leandro I, 346 N.C. at 357.  The lack of sufficient, 

unreserved funds to cover the costs of providing a sound basic education 

likely represents a compelling governmental interest.  See, e.g., Lake, 2022-

NCSC-22, ¶ 66 (“[T]he State always retains the authority to act to protect the 

public should it be faced with a grievous fiscal emergency.”); cf. id (“The 

economic interest of the state may justify . . . interference with contracts . . . 

.” (quoting Home Bldg. & Loan Ass’n v. Blaisdell, 290 U.S. 398, 437 (1934) 

(cleaned up)).  No such showing has been made here.  

C. The trial court was correct to order relief against specific 
executive branch agents of the State. 

The State disagrees with the trial court’s 26 April 2022 Order in one 

respect: the order’s decision to remove instructions directing specific state 

actors to take the action necessary to transfer the constitutionally required 

funds.  In the circumstances of this case, it is proper for a court to order state 

actors to take specific actions necessary to ensure the State complies with 

this Court’s decisions in Leandro I and II.   
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There are two reasons why such an order is proper.  First, this Court 

already said as much in Leandro II.  There, this Court stated that “when the 

State fails to live up to its constitutional duties . . . a court is empowered to 

provide relief by imposing a specific remedy and instructing the recalcitrant 

state actors to implement it.”  Leandro II, 358 N.C. at 642 (emphasis added).  

At the time the Court said these words, no individual state actors were 

named parties to this case.   

Second, even outside this litigation, it is well established that a court 

order is binding “upon the parties to the action, their officers, agents, 

servants, employees, and attorneys.”  N.C. Gen. Stat. § 1A-1, 65(d) (emphasis 

added).  The State Treasurer, State Controller, and State Budget Director are 

agents and employees of the State, a named party in this litigation.  An order 

addressed to those officials is thus entirely appropriate.  See id.  A contrary 

conclusion would wreak havoc on litigation seeking injunctive relief against 

the State.  If a litigant seeking injunctive relief against the State must join 

every state actor, employee, or agent who might be involved in carrying out 

the relief that the litigant seeks as a defendant, a prudent litigant will name 

hundreds of state actors as defendants, including many who later prove to be 
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irrelevant.  This will inconvenience the State just as much as it does litigants: 

at any time, thousands of state employees could be distracted from their 

responsibilities by the presence or threat of litigation against them.   

II. This Court Must Ensure that the State Complies Its 
Constitutional Duty to Provide a Sound Basic Education. 

The State believes that the trial court’s 10 November 2021 Order should 

be affirmed, with the modifications to the specific allocations as provided for 

in the trial court’s 26 April 2022 Order.  If this Court disagrees, however, the 

State respectfully requests further guidance on how it can come into 

compliance with Leandro I and II and ensure satisfaction of its constitutional 

obligation.   

The State’s courts are frequently “called upon to exercise its inherent 

constitutional power to fashion a common law remedy for a violation of a 

particular constitutional right.”  Corum, 330 N.C. at 784.  The court must 

actually redress the constitutional violation rather than merely punish the 

violator, Alamance Cnty., 329 N.C. at 102, or enter a judgment recognizing 

the right, Sale v. State Highway & Public Works Commission, 242 N.C. 612, 

618 (1955).  Exactly how to ensure the State’s compliance involves 
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constitutional questions that only this Court can settle.  Virmani v. 

Presbyterian Health Servs. Corp. 350 N.C. 449, 474 (1999).  

While the State submits that the trial court’s order was correct, 

alternative means of securing a party’s compliance may exist.  Whether the 

Court affirms the trial court’s order or pursues a different course of action, 

the State welcomes this Court’s guidance on how to comply with the trial 

court’s order directing the State to implement the Comprehensive Remedial 

Plan.  The State’s efforts to comply with Leandro I and II span decades, with 

mixed results.  See generally R p 1825 (trial court finding that “[f]or over 

eleven (11) years and in over twenty (20) compliance hearings, the state 

demonstrated its inability, and repeated failure, to develop, implement, and 

maintain any kind of substantive structural initiative designed to remedy the 

established constitutional deficiencies”); see also R p 1350 (trial court 

denying State Board of Education’s motion to be released from the trial 

court’s remedial jurisdiction after finding that “[t]here is an ongoing 

constitutional violation”); Leandro III, 367 N.C. at 158-59 (recognizing State’s 

voluntary compliance with trial court order related to constitutional 

requirements for pre-kindergarten programs).  
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After all, “[i]t is the state judiciary that has the responsibility to protect 

the state constitutional rights of the citizens.”  Corum, 330 N.C. at 783.  Thus, 

should this Court decide that the 10 November 2021 Order was improper, the 

State seeks the Court’s guidance on how to finally achieve, after nearly 

twenty-five years of litigation, full compliance with this Court’s decisions in 

Leandro I and II, as well as the trial court’s 11 June 2021 Order.    

III. The Trial Court’s 26 April 2022 Order Erred by Relying on the 
Court of Appeals’ Entry of a Writ of Prohibition in a Separate 
Appeal. 

The trial court’s 26 April 2022 Order was correct except for its 

incorporation of the Court of Appeals’ Writ of Prohibition, which prohibited 

the 10 November 2021 Order’s direction to state officers to transfer funds to 

certain state agencies.  26 Apr. Order ¶ 55.  This is so for two reasons: (1) this 

Court’s Remand Order limited the trial court’s consideration of issues to 

only what effect the enactment of the State budget had on the trial court’s 10 

November 2021 Order and (2) it is questionable whether the trial court 

should have relied on the Writ of Prohibition as law of this case.  Nor, of 

course, is the Writ binding on this Court. 
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The State respectfully submits that the trial court’s consideration of 

the Writ of Prohibition was outside the scope of this Court’s Remand Order.  

The Remand Order directed the trial court to “determine what effect, if any, 

the enactment of the State Budget has upon the nature and extent of the 

relief that the trial court granted in its” 10 November 2021 Order.  Remand 

Order at 2.  The State understands this direction as directing the trial court 

to determine what effect the State Budget’s appropriations had on the 

amount of funds the 10 November 2021 Order determined were necessary to 

be transferred to meet the requirements of years two and three of the 

Comprehensive Remedial Plan.  Nowhere in this Court’s Remand Order did 

it ask the trial court to make any findings of fact or conclusions of law about 

the effect of the Writ of Prohibition.  To the contrary, this Court’s Remand 

Order simultaneously granted appellate review of the Writ of Prohibition.  

Therefore, the trial court went outside the scope of the limited Remand 

Order by considering the Writ at all.  

Even if this Court intended the Remand Order to include 

consideration of the Writ, it is questionable whether the trial court must 

have determined that the Writ required the court to amend the 10 November 
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2021 Order to remove the directive that state officers transfer funds from the 

state treasury is wrong.  The Remand Order was issued in Hoke County 

Board of Education v. State of North Carolina, No. 425A21-2.  The Writ of 

Prohibition was issued in the collateral proceeding brought by the State’s 

Controller, In re the 10 November 2021 Order, No. P21-511, which the Plaintiffs 

have appealed separately.  Any order issued in that case, therefore, does 

not—and cannot—control as law of this case.  See Wetherington v. N.C. Dept. 

of Public Safety, 270 N.C. App. 161, 173 (2020) (holding that the law of the 

case only applies to issues decided in a former proceeding of the instant 

case); Taylor v. Abernethy, 174 N.C. App. 93, 102 (2005) (limiting law of the 

case only to points presented and necessary for the determination of that 

case). 

Because the Writ of Prohibition does not control this case, the trial 

court’s amended order violates a separate principle of North Carolina law: 

“one superior judge court may not modify or overrule the judgment of 

another superior court judge in the same case on the same issue.”  Hieb v. 

Lowery, 344 N.C. 403, 407 (1996).  That is what has occurred here.  The 10 

November 2021 Order required certain state actors to transfer funds to 
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certain state agencies.  The trial court’s amended order, issued by a different 

superior court judge, negated that original order.  That is, the amended 

order modified the judgment of the prior superior court judge in the same 

issue on the same case.  This was error.   

Finally, even if the trial court’s reliance on the Writ of Prohibition was 

procedurally proper, Plaintiffs have appealed the Writ to this Court.  The 

State agrees with Plaintiffs that the Court of Appeals erred by entering the 

Writ.  If this Court vacates the Court of Appeals’ Writ of prohibition, the trial 

court’s reliance on that Writ is void.  

In sum, the trial court erred in its 26 April 2022 Order to the extent 

that it amended the direction to certain state officials to transfer funds to 

certain state agencies.  That direction should be reinstated. 

CONCLUSION 

For the foregoing reasons, the State asks this Court to affirm the trial 

court’s 26 April 2022 Order except to the extent that order overruled the trial 

court’s 10 November 2021 Order directing the State Treasurer, State 

Controller, and OSBM to transfer to state agencies the state funds necessary 

to implement to Comprehensive Remedial Plan.  Alternatively, the State 
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respectfully requests this Court’s guidance on how the State can implement 

years two and three of the Comprehensive Remedial Plan and achieve 

compliance with this Court’s rulings in Leandro I and II.  
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North Carolina Constitution 
 

Article I.  
 

Declaration of Rights.  
 

§ 8. Representation and taxation. 
 
The people of this State shall not be taxed or made subject to the payment of 
any impost or duty without the consent of themselves or their 
representatives in the General Assembly, freely given. 
 
. . .  
 
 
§ 15. Education.  
 
The people have a right to the privilege of education, and it is the duty of the 
State to guard and maintain that right. 
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North Carolina Constitution 
 

Article II.  
 

Legislative.  

§ 23. Revenue Bills.  
 
No law shall be enacted to raise money on the credit of the State, or to 
pledge the faith of the State directly or indirectly for the payment of any 
debt, or to impose any tax upon the people of the State, or to allow the 
counties, cities, or towns to do so, unless the bill for the purpose shall have 
been read three several times in each house of the General Assembly and 
passed three several readings, which readings shall have been on three 
different days, and shall have been agreed to by each house respectively, and 
unless the yeas and nays on the second and third readings of the bill shall 
have been entered on the journal. 
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North Carolina Constitution 
 

Article V.  
 

Finance.  

§ 2. State and local taxation. 
 
(1) Power of taxation.  The power of taxation shall be exercised in a just and 
equitable manner, for public purposes only, and shall never be surrendered, 
suspended, or contracted away. 
(2) Classification.  Only the General Assembly shall have the power to 
classify property for taxation, which power shall be exercised only on a State-
wide basis and shall not be delegated.  No class of property shall be taxed 
except by uniform rule, and every classification shall be made by general law 
uniformly applicable in every county, city and town, and other unit of local 
government. 
(3) Exemptions.  Property belonging to the State, counties, and municipal 
corporations shall be exempt from taxation.  The General Assembly may 
exempt cemeteries and property held for educational, scientific, literary, 
cultural, charitable, or religious purposes, and, to a value not exceeding $300, 
any personal property.  The General Assembly may exempt from taxation not 
exceeding $1,000 in value of property held and used as the place of residence 
of the owner.  Every exemption shall be on a State-wide basis and shall be 
made by general law uniformly applicable in every county, city and town, 
and other unit of local government.  No taxing authority other than the 
General Assembly may grant exemptions, and the General Assembly shall 
not delegate the powers accorded to it by this subsection. 
(4) Special tax areas.  Subject to the limitations imposed by Section 4, the 
General Assembly may enact general laws authorizing the governing body of 
any county, city, or town to define territorial areas and to levy taxes within 
those areas, in addition to those levied throughout the county, city, or town, 
in order to finance, provide, or maintain services, facilities, and functions in 
addition to or to a greater extent than those financed, provided, or 
maintained for the entire county, city, or town. 
(5) Purposes of property tax.  The General Assembly shall not authorize any 
county, city or town, special district, or other unit of local government to 
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levy taxes on property, except for purposes authorized by general law 
uniformly applicable throughout the State, unless the tax is approved by a 
majority of the qualified voters of the unit who vote thereon. 
(6) Income tax.  The rate of tax on incomes shall not in any case exceed 
seven percent, and there shall be allowed personal exemptions and 
deductions so that only net incomes are taxed. 
(7) Contracts.  The General Assembly may enact laws whereby the State, any 
county, city or town, and any other public corporation may contract with 
and appropriate money to any person, association, or corporation for the 
accomplishment of public purposes only.  (1969, c. 872, s. 1; c. 1200, s. 1; 2018-
119, s. 1.) 
 
. . .  

§ 7. Drawing public money.  
 
(1) State treasury.  No money shall be drawn from the State treasury but in 
consequence of appropriations made by law, and an accurate account of the 
receipts and expenditures of State funds shall be published annually. 
(2) Local treasury.  No money shall be drawn from the treasury of any 
county, city or town, or other unit of local government except by authority of 
law. 
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North Carolina Constitution 
 

Article IX.  
 

Education.  

§ 2. Uniform System of Schools.  
 
(1) General and uniform system: term.  The General Assembly shall provide 
by taxation and otherwise for a general and uniform system of free public 
schools, which shall be maintained at least nine months in every year, and 
wherein equal opportunities shall be provided for all students. 
(2) Local responsibility.  The General Assembly may assign to units of local 
government such responsibility for the financial support of the free public 
schools as it may deem appropriate.  The governing boards of units of local 
government with financial responsibility for public education may use local 
revenues to add to or supplement any public school or post-secondary 
school program. 
 
. . .  
 

§ 6. State school fund. 
 
The proceeds of all lands that have been or hereafter may be granted by the 
United States to this State, and not otherwise appropriated by this State or 
the United States; all moneys, stocks, bonds, and other property belonging 
to the State for purposes of public education; the net proceeds of all sales of 
the swamp lands belonging to the State; and all other grants, gifts, and 
devises that have been or hereafter may be made to the State, and not 
otherwise appropriated by the State or by the terms of the grant, gift, or 
devise, shall be paid into the State Treasury and, together with so much of 
the revenue of the State as may be set apart for that purpose, shall be 
faithfully appropriated and used exclusively for establishing and maintaining 
a uniform system of free public schools. 
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§ 7. State County school fund; State fund for certain moneys. 
 
(a) Except as provided in subsection (b) of this section, all moneys, stocks, 
bonds, and other property belonging to a county school fund, and the clear 
proceeds of all penalties and forfeitures and of all fines collected in the 
several counties for any breach of the penal laws of the State, shall belong to 
and remain in the several counties, and shall be faithfully appropriated and 
used exclusively for maintaining free public schools. 
(b) The General Assembly may place in a State fund the clear proceeds of all 
civil penalties, forfeitures, and fines which are collected by State agencies 
and which belong to the public schools pursuant to subsection (a) of this 
section.  Moneys in such State fund shall be faithfully appropriated by the 
General Assembly, on a per pupil basis, to the counties, to be used 
exclusively for maintaining free public schools. (2003-423, s.1.) 
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North Carolina Constitution of 1868 
 

Article I.  
 

Declaration of Rights.  

§ 27.  
 
The people have a right to the privilege of education, and it is the duty of the 
State to guard and maintain that right.  
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North Carolina Constitution of 1868 
 

Article IX.  
 

Education.  

§ 2.  
 
The General Assembly at its first session under this Constitution, shall 
provide by taxation and otherwise for a general and uniform system of Public 
Schools, wherein tuition shall be free of charge to all the children of the State 
between the ages of six and twenty-one years. 
 
. . .  

§ 4.  
 
The proceeds of all lands that have been, or hereafter may be, granted by the 
United States to this State and not otherwise specifically appropriated by the 
United States or heretofore by this State; also all monies, stocks, bonds, and 
other property now belonging to any fund for purposes of Education; also 
the net proceeds that may accrue to the State from sales of estrays or from 
fines, penalties and forfeitures; also the proceeds of all sales of the swamp 
lands belonging to the State; also all money that shall be paid as an 
equivalent for exemptions from military duty; also, all grants, gifts or devises 
that may hereafter be made to this State, and not otherwise appropriated by 
the grant, gift or devise, shall be securely invested, and sacredly preserved as 
an irreducible educational fund, the annual income of which, together with 
so much of the ordinary revenue of the State as may be necessary, shall be 
faithfully appropriated for establishing and perfecting, in this State, a system 
of Free Public Schools, and for no other purposes or uses whatsoever.  
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North Carolina Constitution of 1776 
 

The Constitution, or Form of Government 
 

Article XLI. 
 
That a school or schools shall be established by the Legislature, for the 
convenient instruction of youth, with such salaries to the masters, paid by 
the public, as may enable them to instruct at low prices; and all useful 
learning shall be duly encouraged, and promoted, in one or more 
universities. 
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North Carolina General Statutes 
 

Chapter 1A-1. 
 

Rules of Civil Procedure. 
 

Article 8.  
 

Miscellaneous. 
Rule 65. Injunctions. 
. . .  
 
(d) Form and scope of injunction or restraining order.  --  Every order 
granting an injunction and every restraining order shall set forth the reasons 
for its issuance; shall be specific in terms; shall describe in reasonable detail, 
and not by reference to the complaint or other document, the act or acts 
enjoined or restrained; and is binding only upon the parties to the action, 
their officers, agents, servants, employees, and attorneys, and upon those 
persons in active concert or participation with them who receive actual 
notice in any manner of the order by personal service or otherwise. 
 
. . .  
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