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STATEMENT OF ISSUE ON APPEAL
The Fourth Amehdﬁient prohibits unreasonable s_earc'hes‘. Mary -
German killed another person by driving While .intovxicated. While
ofﬁcei_'s investigated the'collisioﬁ»,l she was taken to the hospital for
'em‘ergency medical treatment. Qne hour and _thirty minutes af.te'r‘ the .
.collision,:with(_‘)utb first obfcaining a warrant, a state trooper arrested -
German and Vordered a nurse to take a sample of her b>lolod for testing,

pursuant to statute. Weré.the test results admissible at trial? _



| STATEMENT oF THE CASE
A Beaufort County grand j Jury indicted Mary German for felony DUI
lresultmg in the death of Shermann Palmer German proceeded to jury trial on
November 13— 15 2018, before the Honorable Brooks P Goldsmlth She was .
conv1cted and sentenced to 12 years 1ncarcerat10n In this direct. appeal she argues‘
.her convrct1on should be rev_ersed based on -th‘e tr1a‘i‘court s admission of blood-_ |

- "

~alcohol t_es't' results.



 STATEMENT OF FACTS

. On the evemng of J uly 9 2016, Mary and Roger German stopped at Archle s
. a small bar along nghway 21 near Beaufort. The Germans testified they were on a
N :
: - camping trip and were travelhng from Ed1sto Beach toward-Huntmg Island Sta/te_
Park. (R.p. 44:2)* Theyﬁ arrived at Archie’s around 10:00 p.m. to “get a drink” and
“ﬁgure out what to do next.” (R p.417, line 3) After first ordermg beers the
_ Germans decided to take advantage of an all you can- drmk spemal for $10 each
[R.p. 419 lines 15 16). . Roger test1f1ed Mary had four to 81X l1quor drmks (R p. 443).» ‘
Mary test1ﬁed she had at least “three or four vodka drinks, if not more. (R p.491—
92) As the evenmg went on, more patrons arrlved for a prwate party Arch1e
_ Wear1en the bar S proprletor test1ﬁed the Germans became * vocal and he asked
, them to leave.. (‘R.p.211’). |

At almost 12:30 a.m., s'omeone announced over a 'lo.,udspe'aker that ‘_‘there was )
a person or they may havev spec1ﬁcally said drunk dr1ver in the parkmg lot that
was h1tt1ng cars, that was attempting to leave.” (R p-17 4—7 5) Sator1 W1ll1ams
testif1e‘d that she recogmzed the 'descr1pt10n of the car that had been struckas |
. belonging to her cousin, whom she aocompanied to,the party. (R.p.175). She Went_
outside to the parking lot and obseryed Mary German driving a red Dodge Ram |
truck; attempting to leave. (R.p‘.181’). Williams spoke to German and attempted to
- convince her not to leave becauseshe or someone else “could get hurt.” (R.p.182).
Williams testified German was obviously intoxlcated: “her eyes were very-gllaze'd

over and I remember feeling like she just looked right through me, like right past



o

me. Just very dazed and' just there. There was not re‘ally~any "response'vvith
anything that I said.: I honestly don’t even knovv if;She heard or understood What I
was say1ng, but it was very ev1dent Just in the way that she looked ” (R.p. 195 96)

) . German refused to. stay W1111ams and her cousin, Ales1a dJ ohnson observed
N German speed away from the parkmg lot 1eav1ng skid marks on the pavement.

i“(R p 160; 183 85) German crossed the h1ghway medlan and turned the wrong wayj'
~into oncomlng trafﬁc She struck Shermann Palmer S vehlcle head -on. Palmer a /
mus101an on his vvay home from work was: obeymg all trafﬁc laws He suffered a .
| broken neck in the colhs1on and d1ed on scene (R p. 237) ‘

Paramedlcs ﬁreflghters and police. offlcers responded to the COlllSlOIl
| Paramedlcs extracted German from her veh1cle and took her to the hosp1tal for |

evmergency med1cal treatment (R p.242, hnes 21- 2'2) Paramedlc Jennlfer Calcorz1 B

testlﬁed German smelled strongly of alcohol and that'her speech vvas severely
'_slurred (R p- 262~ 64) Dr Meghan Cummms treated German at the emergency
vroom She or1g1nally thought German m1ght have had a head 1nJury because she
' ,vvas laylng on a backboard and not speakmg to us, not respondlng at all 7
R.p. 373) Later however German became “belhgerent agltated trymg to b1te -
nurses, sp1tt1ng at us, cursmg at us.” (R.p.373). Cummlns gave her med1cal
' ‘:oplnlon that German was 1ntox1cated. (R.p.378, lines 1—4_1). German. d1d not have
_ any serlous 1nJur1es R. p. 374—7 5) |
'- State Trooper Jeff Shumaker was among. the pol1ce officers who responded to

the accident. He left the scene and came to the hosp1ta1 to collect a blood sample. '



(R. p 14—15) He directed hosp1ta1 staff to take a sample of German s blood for BAC
testlng at 2: 00 am. (R.p. 32) German s blood alcohol level was 0.275%. (R.p. 393— .
94). o | o
The Germans test1f1ed and' told a Very dlfferent story They clanned they
: yvere attacked by an angry mob and had no ch01ce but to. ﬂee to save their hves
Thelr testlmony conﬂlcted with that of Sator1 Wllhams who den1ed seeing any ﬁght
| or altercat1on that n1ght (R p. 186—87) W1111ams testlﬁed she did not observe
anythlng done by anyone ‘that could have been percewed as a threat to the
zGermans (R p.188). The defense did not serlously contest that German was

B fintoxieated, but instead relied'sol_ely on a necessity defense. (R.p.524).' -



- STANDARD OF REVIEW
On appeal from a motion to suppress on Fourth Afnendment gre‘unds the -

appellate court apphes a deferent1al standard of review and w1ll reverse only if

there is clear error. State v, Counts 413 S C 153 160, 776 S E. 2d 59 63 (2015). ; )



ARGUMENT :

German’s blood-alcohol test results were admissible because |
" the warrantless blood draw was reasonable. ’

'The trial court correctly admitted German’s blood-alcohol test results. The -

~ warrantless search of her body was reasonable (and therefere constitutional)
because: 1)"exigent circumstances existed; and 2) the search was permissible
incident to arrest for felony DUL ._Furthermvore, s‘uppression was »not justified
because police acted in good faith. anally, anyerror wats harmless beeause German
raised a necessity defense and etfectiVely‘ conce.ded intoxica_tion. This Conrt should

affirm. S S ' : o !

" a. The am)ellate court may affirm on annground appearlng in the
‘record. '

In her brief, German places great emphas1s on the fact that the State did not
o ‘rely on the ex1gent mrcumstances exceptlon at tr1a1 It doesn’t matter, The

| |
question 1s not‘whether the Staté made the correct argument below, -o_r even'

A

whether the trial court .basedhis ruling on the correct basis. The question is

' ‘ whether the'evidence was ultimately. properly admitted.- The appellaté‘ court may -

| "affirm on any ba51s appearing in the record. Rule 220(C) SCACR I'On, L.L.C. v.

Town of Mt Pleasant 338 S.C. 406 419 526 S.E. 2d 716 723 (2000) (“Under the

present rules, a respondent—the winner’ in the lower court—may raise on appeal
any additional reasons the appellate court should affirm the lower court's ruhng,
regardless of whether those reasons have been presented to or ruled on by the lower

court. It would be inefficient and pointless to require a respondent toreturn to the

N\



Judge and ask for a ruhng on other arguments to preserve them for appellate
review.”). This Court should afﬁrm on the followmg grounds

b. Exigent circumstances iustified the warrantless blood draw.

The facts adduced at trial clearly demonstrate the existence of ek’igent’
circumstances. Accordingly, no warrant was required. The Court should affirm on -
" this alternate sustaining ground.

" The Fourth Amendment to-the federal constitution proVides:
The right of the people to be secure in their persons,v !
houses, papers, and effects,  against unreasonable
searches ‘and seizures, shall not be wviolated, and no
Warrants shall issue, but upon probable cause, supported
by Oath or affirmation, and particularly describing the
~ place .to be searched and the. persons or thlngs to-be
- selzed " :
The “ult1mate touchstone of the Fourth Amendment 1s reasonableness Rlley V. a
Cahforma 573 U S 373 381 (2014) Where a search is undertaken by law '
' enforcement offlc1als to dlscover ev1dence of cr1m1nal wrongdomg, reasonableness v
vgenerally requ1res the obtammg of a Jud1c1a1 warrant Id. In the absence of a
' vwarrant a search 18 reasonable only 1f it falls w1th1n a spec1ﬁc exceptlon to: the
warrant requirement. Id.

A well—established exception applies “when the exigencies of the situation make -

‘the needs of law enforcement so compelling that a warrantless search 1s obj_ectiVely

| reasonable under the Fourth Amendment.” Missouri v. McNeely, 569 U.S. 141,

148-49 »(2013).~'Under this exception, law enforcement officers may conduct a

)

search without a warrant to prevent the imminent destruction of evidence: 1d.

: Whether an exigency exists is judged objectively under the totality of the

-

g



c1rcumstances Schmerber V. Cal1forn1a 384 U. S 757 770 (1966) (explammg

exigency ex1sted because offlcer mlght reasonably have beheved that he was

, confronted with an emergency, in which the delay necessary to obtain a warrant,

‘under the circums’tances, ithreatened’ the destruction of evidence”).

. ‘Thelerigent circumstancesjexceptionhas been -applied‘ to DUI cases 'where police
_ : :

, off1cers act without a warrant to secure-a blood sample from a: DUI suspect to

” determme h1s blood alcohol content. See M1ssour1 v. McNeely 569 U S 141 148—49

(2013) This is so because ‘the percentage of alcohol in the blood begms to d1m1n1sh

" shortly after dr1nk1ng stops as the body funct1ons to ehmmate it from the. system

McNeely 569 U S at 151 A “s1gn1f1cant delay in testing will negatwely affect then,'
.probatwe Value of the results 7 ~McNeely 569 U S: at 152 ‘While the d1ss1pat1on of
'alcohol n the blood does not create a per_& ex1gency in every DUI case, see

, McNeely the Unlted States Supreme Court and South Carohna Supreme Court

‘ have cons1stently held the exception appl1es in: cases where events 1nterfere w1th a

law enfor;cement off1cer s ab111ty to prlor1tlze the search warrant procedure. S_ee. .

Mitchell'v. Wisconsin, 139 S. Ct. 2525. 2537 (2019) (explaining “exi'gency exists o |
, when (1) BAC evidence 1s d1ss1pat1ng and (2) some other factor creates pressmg
health safety, or-law enforcement needs that Would take priority over a warrant

. .

appl1cat1on ).

Cases involving accidents present such a pressing need. In Schmerber v.

California, 384 U.S. 757 (1966), an officer had probable cause to believe the

defendant had been dr-iving while intoxicated, causing him to lose control of his



vehicle and strike a tree.” The responding officer investigated the ac.c'ident and later: -

_ located Schmerb’er at ahhospital yvhere he was receivin;g me‘dical treatment. Over-
_ Schmerber’s objection, the officer had a _nurse obtain a blood sample. The United
:lStates Supreme ,'C:ourt'held theadelay caused by the accrdent inyestigatton,
. ’cojmbined yx;ith the evanescent nature of alcohoi 1n blood;.-was an'exigent::: -
. c1rcumstance Justlfymg a warrantless blood draw The Court e)rplalned
;‘Partlcularly in acase such as th1s where time had to be taken to brmgﬁtheaccused
toa hospital and to 1nvest1gate the scene of the acc1dent there vyas no t1me to seek

out a maglstrate and secure a Warrant Schmerber V. Cahforma 384 U. S 757

; A ’770 71 (1966) See also Statev McCall Oplmon no. 27943 (S C S Ct ﬁled

pE ) February 5 2020) (holdlng exigent c1rcumstances ex1sted in case 1nvolv1ng serlous

‘ acmdent requlrlng extenswe 1nvest1gat1on because delay made 1t 1mpractlcal_” to .
seek- a”warrant). :

: The need for emergency medlcal treatment creates another pressmg need In

‘ M1tchellv W1scons1n 139 S Ct. 2525 (2019) a DUI suspect became unconsc1ous R

due to extreme 1ntox1cat1on and was transported toa. hosp1tal The Court explalnedn "

the exigencies created by a suspect’s unCOnsciousness most of Wthh apply 1n equal o

)

B ,force When a suspect requires emergency medlcal treatment 1) the suspect w1ll

have to be rushed to the hosp1tal for urgent med1ca1 care; 2) blood may be drawn

anyway, for diagnostic purposes; 3) immediate medical treatment could. delay (or -

otherwise distort the results of) a blood draw conducted later, upon receipt ofa

| warrant, thus reducing its evidentiary \{alue. Mitchell, 139 S. Ct. at 2538. The

.10



Court concluded that in DUI cases where the “driver's unconsciousness or stupor

requires him to be taken to the hosp1tal or similar facﬂlt}; before pol1ce have a
ireasonable opportumty to admimster a standard ev1dent1ary breath test they may

" almost always order a warrantless ‘blood test to measure the drlver s BAC without
B offendmg the Fourth Amendment ” M1tchell 139 S Ct. at 2539 The Court placed :
‘the burden on the defendant to d{lSpI‘OVG ex1gency an_d the 1na_p_phcab1l1ty of the. |
inevitable 'discovery a.nd. third-party doctrines‘" “Weldo not .rule :out the possibility
that 1n an unusual case a defendant would be able to shoizv that his, blood would not
have been dravirn if pohce had not been seeking BAC 1nformat10n and that pohce |
"could' not hai/e reasonablsf Judged that a Warrant appheation would 1nterfere w1th

other pressmg needs or dut1es Mltchell 139 S Ct at 2539 See also State v

Cardwell 414 S C. 416 427 778 S E 2d 483 489 (Ct App 2015) affd as mod1f1ed

- 42? S'C; "595‘)’ '824 S..2d 451 (20.19) (dlsoussing 'thll‘dvparty and 1nev1table discovery =

- doctrines). -
R The facts of this case fit squarelﬂf within the exigent circum‘stances;_ex_cep'tiOn as |
explamed by the precedmg cases:

S e Pollce responded.-to a serious acc1dent resultmg in death ‘requiring -
" investigation, traffic control, and other law enforcement functions.
Trooper Jeff Shumaker testified: “At that time there was only a
supervisor and two troopers. The two troopers were already tied
up, supervisor was tied up. We are very shorthanded down there .
We didn’t have probably the personnel to [get a warrant] .
(R p.41).

e German had to be taken to the hospital for emergency . medical_
treatment. She was given medication, including sedat1ves (R.p.60-
61). . :



« A breath test was not poss1ble (R p 55 56)

o Blood was drawn anyway for med1cal purposes (R p.53, 11ne 25)

In addition to these factors, offlcers would have had to take addltronal time to
'produce a written warrant aff1dav1t Unl1ke other states electromc or telephomc
Awarrants are not ava1lable in South Carohna S. C Code § 17 13 140 In re Snyde
308 'S.C. 192, 196, 417 S'.E.Zd“572, 5_7,4 (1'992).-» Seeking out a mag-1strate at 2:0()

a.m., espec1ally with this add1t10nal burden would have been 1mpractlcal 1n the -

c1rcumstances State V. McCall Op1n1on No. 27943 (S C S Ct ﬁled February 5,
2020) ' R
The quest1on is not whether the ofﬁcer could have gotten a warrant 7 Br1ef of =

| :Appellant at 11 The quest1on 18 whether he- mlght have reasonably bel1eved that— -
do1ng 80 would s1gn1ﬁcantly undermme the probat1ve Value of the ev1dence
) McNeely 569 U S. at 152 The record supports a ﬁndmg that pohce could have

' reasonably beheved 1t was necessary to act 1mmed1ately—after t1me had to be taken '
to deal w1th a serlous acc1dent—to secure a blood sanlple before it was devalued by- -
the natural dissipat1‘on of alcohol or corrupted by the adm1n1strat1on.of drugs. at; the
hospital. : Accordingly,eiigent Vci‘roumstances’ existed and a search warrant was not :
' requ1redv -

. C. A blood draw is categorlcallv perm1ss1ble as a search incident to
arrest for felony DUI with death.

" The search in this 'ca_se was also justifiable under the search incident to arrest =
R . ) ) ) ‘ ) '_ . '. . »- . N // ' )
exception. Although the United States Supreme Court has held this exception does

not apply‘ to blood tests in the context of misdemeanor DUI, this Court should hold - |

12



that blood draws are eategorieally,permissible ineident to arrest for felony DUI with
~ 8 . o . ) . o
death.

e

The search incident to arrest exception is a well-established exception to the
- warrant requirement. Unlike the exigent circumstances exception,‘ which demands
a case-by-case, fact-based analysis, the search incident to arrest exc_eption is a

/

“categorical rule” permitting a “full search of the person” incident to a lawful arrest.”

| Birchtield V. North Dakota, 136 S. Ct. 2160, 2176 (-2016). Thodgh the.excentien has 1
an ‘faneient pedigree,” the :Court has reco_gnized that changes in technology and
society often nresent ‘;sitdations that could not h'ave been envis‘ioned rrhen 'the: .
Feurth Arnenldment wvas.ado'pted.” Id. In these Sit‘uet’ions,_‘the Cenrt applies e

vba'lancing test todetermine ;‘vrhether to exempt a given type of search frorn the
-warrant retlurrement ‘t)y dsses.s.‘in.g», on the one ha_nd, the _degree to which it intrudes -

‘ upon an indiyidual's privecy and, on the other, the deéree to which" it»is needed for |

L the promotion ef leéitimate gevernmentel interests."’" I_d~ : |

In B1rchf1e1d the Supreme Court apphed this balancmg test and held that the

‘search 1nc1dent to arrest exceptlon does not categoncally permlt warrantless blood
draws frorn i_ndijviduals arrested for DUL Each of the three petitioners in Birchfield
was arrested for misdemeaner DUI after a routine traffic step o'r rninor ‘one-car
accident. There were no injuries and no victims. The Ceurt identified the State
1nterest in BAC.testmg as. creatmg effect1ve “deterrent[s] to drunken driving.”

B1rchﬁeld 136 S. Ct. at 2179 After balancing the competmg 1nd1v1dua1 and State

interests, the Court concluded that while the State could compel breath tests

13



incident to arrest for DUI; it would be unreas_onable to _allow the State to conduct
."blooddrayvs pursuant to every DUI arrest.
The same balancing test yields a'different.re‘sult whenv DUI.results in death. In
a misde‘meanor DUI, the harm sought _to be deterred is hypothetical. It is the
) | _l prospect tha't fu'tur,e harm to another will result if the arrestee; S drunk driving'ls
| ;not deterred by proseoution.' 'Felony'DUls are categorically different. The death of
an. i‘n‘nocent victim.pre’sents a severe-and m‘an_.ifest har_m, and a proportionate |
lncrease n the State 1nterest in conv1ct10n and pun1shment Not only 1s the State
. : 1nterest in deterrence greater but the State becomes bound to fulf1ll 1ts more
fundamental duty of prov1d1ng retr1but1ve societal Just1ce in the yvake of a hom1c1de.
The duty 18 to prov1de “emot1ona1 compensat1on .to the y1ct1m s farn1ly and frlends o
_wh1le also d1spens1ng condemnatory punlshment as a symbohc statement thatl :
the conﬁduct on which the pumshmetnt is based 1is strongly 1n conﬂlct .w1th s001etal

norm’s W LaFave Cr1m1nal Law 30 31 n. 30 and 38 (5th ed1t1on 2010)

Slmply put the State 1nterest in BAC testmg ina felony DUI w1th death 1s ._ -
:J 'exponent1ally greater than in the run- of the-mill DUL Th1s 18 reﬂected in the

' respect1ve pumshments for the cr1mes—mar(1mum 30 days for DUI compared to 25 |
: ‘years for felony DUI w1th death S C Code § 56 5- 2930 & 2945. It is also reﬂected
in the 1mpl1ed consent statute Wh1le motorlsts have a statutory r1ght to refuse
BAC testlng in m1sdemeanor DUI cases, those arrested for felony DUI “must.
submit” to testlng S.C. Code § 56 5- 2946 (A) Through this statute, the leglslature A

“has expressed soc1ety 8 ]udgment that it 1s reasonable to require BAC testmg When



there is probable cause to make a felony DUI arrest. This legislative determination

¢

. of reasonableness is entitled to a degree of deference from this Court. See United

,States V. Jones 565 U.S. 400, 429—30 (2012) (Alito J .A concurring) (“A legislative

' body is well s1tuated to gauge changing pubhc attltudes to draw detailed llnes and - '

" to balance prlvacy and public safety ina comprehens1ve way. ) Carpenter V. United

States 138 S. Ct. 2206 2233 (2018) (Kennedy, J d1ssent1ng) (emphas1zmg “where

the govermng legal standard is one of reasonableness 1t is wise to defer to

| legislative Judgments ); Umted States V. Graham 824 F. 3d 421 439 (4th Cir 2016) '
(en banc) (Wilkmson dJd., concurrmg) (explaining ‘it is approprlate to accord some
~d‘egree Ao'f defere_nce to legislatlon welghmg‘the. utility of a particular investigative“'
method againstthe :degree of 'intrus'ion on individual‘s" priyacy i‘nterests”).' -

’While the State interest is muchigreater_, theindividual priyacy inte‘re‘st’ at stake
is theszame as :inﬁa‘-misdeme’anor DUl, -,While ever_y search of the body is a serious -

matter, the blood test at issue here “would not be considered offensive by even the -

| ‘most delicate.” Breithaupt y’.fAbram, 352.U.8. 432, 436 (1957). Any discomfort |
. German might hayev'experienced as‘ a result of a blood draw must yield to society’s‘ E
interest in prosecuting this most serious tybe of crime: homicide': In this particular |
| category of case—DUl resultmg in death—”there will always be a degree of ex1gency S
due to the natural dissipation of alcohol, and there w1llalways be an added ex1gency k
created by the Victim’s death, typically In a serious accident. This distingulshes

felony DUI from other crimes. A categorical rule is appropriate, and the balancing
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of interests weighs in favor of the State. The test results were admissible under the
search incident to arrest exception.

d. Suppression was not warranted because the officer acted in good
faith.

. Even if this: Court deternrines th.e se‘arch‘ in this case does not ﬁt Within an
| éjfgeptvi()‘rvl to the warrant require_ment, it'shoul_d still affirm the trial ‘court’s retusall j
- to suppress the test res‘ults‘becaus_é police acted pur_suant‘ to 'a‘ reasonablg good 'faiihj =
.ble‘lief that. a warrant was hot required. ,Under. the good faith doctrine, .suppressioﬁ

. was not an' appropriate fémédy ) |

The South Carolina Supreme Court apphed the good faith rule in these exact

- c1rcumstances in Hamr1ck v. State 426 S C. 638 654 828 S. E 2d 596 604

(2019) eh'g demed (July 1, 2019) (mtmg Dav1s V. Un1ted States 564 U. S 229

B - (2011)) In that case, Hamrlck was arrested for felony DUI and refused to prov1de a :
o breath sample. Officers took Hamrlck »to- a hospltal and'ordered a blood drawr ,‘ o
B 'without -tirst ohtaining av warrant; : TheCour-t held that, regardless of whether an :
exceptlon to the Warrant requlrement apphedﬁ suppress1on was not approprlate
because the ofﬁcer was actmg in good faith. The Court explamed “the 1aw

‘appeared to support the existence of exigent mrcumstances and the validity of

o _ statutory implied consent. There is nothmg in th1s record that in any way suggests .

the officers did not ‘act with an obJectlvely reasonable good-faith behef that their
conduct is lawful.” Id. .

The same rationale applies in t’his case. -The ofﬁcer who ordered the blood draw
testiﬁed he was trained that he did not‘need.avwlarrant in a.felony DUI because that

N
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is what the “law states.” (R p. 42) He cited the 1mpl1ed consent statute S.C. Code 4‘
~ section 56-5- 2946 Wh1ch Was—and remams—good law. He testified he beheved |
“based on the law” that he did not need a warrant. (R.p;46). His testimony
;establrsheshis‘r‘easonable good faith bellef that he did not need a yya_rrant.. -

, "Accordingly, suppression Vyas:not.appropriate.- o )

) Gerfnanattempts to distinguish‘-‘;this case from Hamrick on the ground that‘ t’he_ o

=L

" United States Suprenie Court had not issued its opinion in Missouri v. McNeely at

“the .tirne of _Ham-rick’s arrest. Brief of Appellant at.11.. While this ls true, 1t is _a:ls‘o_'i_ s
itrelevant. McNeely did not cha;hgé’ the law. Tt merely rejected the State of
'M1ssour1 s b1d to expand the holdlng of Schmerber to create a p_eis_emgency in
every DUI case 1nclud1ng m1sdemeanor DUIs L1kew1se B1rchﬁeld reJected a p_
“se rule .allowmg warrantless blood draws in all'DUI cases, but has not been held to
| preclude w.arra‘rftless bloo‘d draws 1n01dent to arre‘st in felony DUI cases. Bes1des N
_the ofﬁcer s rel1ance 1n th1s case was not on case law but on the 1n1phed consent ‘
| k | statute S C Code sectlon 56 5 -2946. Th1s statute was in effect durmg Hamrlck s |
arrest, and,was cited 1 in the Hamnck opinion as supportmg the ofﬁcers good farth o
- belief that a warran_t _Qas not hecessary. It re'r.'naihs good la\.y,' and lt 5ustifled the.
officer’s good faith belief in the legality of his conduct in this case. Clearly, the -

officer did not violate German’s rights “deliberately, recklessly, or with gross"

“negligence.” Davis v. United States, 564 U.S. 229,:240 (2011). The good faith

' exception applies.

e, German would have been conv1cted without adm1s510n of the test
results :
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Even if the Court finds the test results .shouid have been’sunpressed, the error
- vyas.harmlveSS. 'Of course, the test re's'uits were extremely probative and damning to
German But German did not contest intoxication as ai part of her defense. Rathe_r,
she admitted that she had a beer and “three or four vodka drinks 1f not more.
(R p. 491 92) Roger German testiﬁed Mary consumed “four to six” hquor drinks
(R.p.443). This was in _additlon_ to a doctor s expert opinion that German was
intoxicated | an.d the testimony of several eye 'Witnesses that' German was obv_iously
1ntox1cated 1 (R p. 377 78 262 64; 195—96) | '

German claimed she had no ch01ce but to drive while 1ntox1cated because she
- _a_nd her husband were being attacked by a__nangry.mob. 'Intoxication was effectively _
conceded. Accordingiy, her conyiction d1d not. hin}ge on’the;test .resuits; -but |
d'epended’on{the Jury acceptinér herrnece’s_'sity_x defense.? 'Accordingly, any error 1n the

5

| admission of the test ‘"'resultsvi}as harml'eSs because it did not changetthe result of

‘trial. State V. Bvers 392 S C. 438 444, 710 S E 2d 55, 58 (2011) (“To warrant
'reversal based on the wrongful adm1ss1on of ev1dence the complammg party must« :

prove resulting"prejudice. Prejudice occurs when’ there 1s reasonable probabihty the

1 Satori Williams spoke with German before the ¢rash and testified German was
extremely drunk. She described “her eyes were very glazed over and I remember
feeling like she just looked right through me, like right past me. Just very dazed
‘and just there. There was not really any response with anything that I said. I _
honestly don’t even know if she heard or understood what I was saying, but 1t was
very evident just in the way that she looked.” (R.p.195-96). :
2 The Germans apparently committed themselves to this defense the day after the
“collision, as evidenced by a jail call from Mary to Roger wherein they discuss being
. threatened with a gun. Mary tells Roger she doesn’t remember anything about a -
gun. State’s. Exhibit #48. :
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wrongly admitted evidence influenced the jury's verdict.”) (internal citations

omitted). This Court should affirm.

-
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CONCLUSION . o
‘For all the foregoing reasons, it is respectfuliy submittéd that the judément. : |

- and :(;olrlvicti-on Qf the.lower court be affirmed. ', |
| Respectfully submit'ted',_. -
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