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INTRODUCTION

Stephen Rippey seeks to challenge his guilty plea in this direct appeal.
But under the Plea Withdrawal Statute he is barred from doing so because he
did not move to withdraw his plea before his sentence was announced.
Rippey argues that the statute is unconstitutional and that he should
therefore be permitted to challenge his plea on direct appeal.

Rippey’s primary argument is that the statute violates his
constitutional right to appeal “with the commensurate right to effective
assistance of counsel.” But the Court already rejected this claim in State v.
Rettig. Rippey has not asked the Court to overrule Rettig, much less identified

a reason to.



Rippey also argues that the statute violates federal due process and his
state constitutional rights to the uniform operation of laws and open courts.
The Court rejected similar challenges in State v. Merrill. Though it did so
under a prior version of the Plea Withdrawal Statute, any changes to the
statute do not affect Merrill’s analysis. Its holding still controls.

Finally, Rippey argues that the Plea Withdrawal Statute’s requirement
that a motion to withdraw be made before sentence is announced violates
separation-of-powers principles. He says the time limit is procedural and,
because it was not adopted by court rule or legislative amendment to a court
rule, it violates article VIII, section 4 of the Utah Constitution.

This claim fails for several reasons. First, the constitution gives the
legislature authority to regulate jurisdiction, including authority to regulate
jurisdiction over specific issues within a case—regardless whether the
regulation is procedural or substantive. Second, the Court has already
recognized, in the context of retroactivity, that the Plea Withdrawal Statute’s
time limits are substantive, and that conclusion accords with separation-of-
powers principles. Third, even if the time limit is procedural, it is inextricably
intertwined with the substantive provisions of the statute and is thus

constitutional.



STATEMENT OF THE ISSUES

1. Does the Plea Withdrawal Statute violate Rippey’s constitutional
rights?

Standard of Review. A statute’s constitutionality is reviewed for
correctness. Gailey v. State, 2016 UT 35, 8, 379 P.3d 1278.

2. Does the statute violate separation-of-powers principles?

Standard of Review. Same.

STATEMENT OF THE CASE

When Rippey’s ten-year-old stepdaughter told her mother that Rippey
had sexually abused her as many as thirty times, her mother confronted
Rippey. TR5.! Rippey “immediately admitted” touching his stepdaughter’s
vagina with his hand and rubbing her vagina with a spatula. Rippey v. State,
2014 UT App 240, 92, 337 P.3d 1071; TR5, 36, 107. He also admitted the abuse
to his in-laws, law enforcement, and a doctor who performed a post-arrest
psychosexual evaluation. Rippey, 2014 UT App 240, §2; TR107; PR125.

The State charged Rippey with three counts of aggravated sexual abuse
of a child and two counts of object rape of a child, all first-degree felonies.

TR1-4. The offenses were alleged to have occurred over a three-and-a-half-

! The State cites the record in Rippey’s criminal case as “TR” and the
record in his post-conviction case as “PR.”



year period, from January 2005 to July 2008. TR1-4. The penalty for both
offenses changed during that period. Most notably, before May 2008 object
rape of a child carried a presumptive sentence of fifteen-to-life, which the
court could reduce in the interests of justice to ten- or six-to-life. Utah Code
§76-5-402.3(2), (3) (eff. 4/30/2007 to 5/5/2008). After May 2008, the sentence
was twenty-five years to life with no downward deviation. Id. (eff. 5/5/2008
to 5/14/2013). But under each version, imprisonment was mandatory.
Guilty Plea

Rippey agreed to plead guilty to one count each of aggravated sexual
abuse of a child and object rape of a child. TR33-34. In exchange, the State
dismissed the remaining counts and amended the information to describe a
single month for the offenses: December 2007. TR35, 39, 93-94. This took a
twenty-five-year minimum sentence off the table for the object-rape-of-a-
child charge.

Before accepting Rippey’s plea, the district court engaged in a colloquy
to ensure that the plea was knowing and voluntary. Rippey said he had
attended almost a year of college and could read and understand English,
had taken no drugs or alcohol in the previous forty-eight hours, and was not
aware of any mental or physical issue that would make him unable to

understand what he was doing. TR96. He said he understood that by



pleading guilty, he might spend the rest of his life in prison, but he was “still
willing to go forward.” TR96.

Rippey confirmed that no one was forcing him to plead guilty or made
any promises beyond the State’s enumerated concessions. TR98. When his
counsel provided a factual basis for the plea, Rippey confirmed its accuracy
and assured the court that he was pleading guilty because he was in fact
guilty. TR97-98.

A statement in support of the plea was also prepared. Rippey
confirmed that he reviewed the entire statement with his counsel and that he
read and understood each of the rights it said he was waiving: the right to a
jury trial, to confront witnesses, to compel witnesses to testify, to testify
himself or choose not to, to be presumed innocent until the State proves his
guilt beyond a reasonable doubt, to appeal his conviction, and to appeal at
the State’s expense if he could not afford it. TR37-38, 97. The statement also
described the potential consequences of pleading guilty, including the
maximum sentences Rippey could face. TR35, 38. And it reiterated that the
court was not bound by any representation the parties made about what
sentence the court might impose. TR39.

Rippey’s counsel confirmed that she had reviewed the statement twice

with Rippey, once at the jail that morning “under circumstances [that] didn’t



require us to hurry,” and once again at the courthouse. TR96-97. The court
gave Rippey the chance to ask counsel or the court any questions about the
rights he was waiving, and Rippey said he had no questions. TR97.

Rippey signed the statement in open court, certifying many of the facts
he confirmed in court about the knowing and voluntary nature of the plea.
TR39-40, 98. In addition, the certification stated that Rippey believed he was
“of sound and discerning mind,” was “mentally capable of understanding
these proceedings and the consequences of [his] plea,” and was “free of any
mental disease, defect, or impairment that would prevent [him] from
understanding” what he was doing or from doing it knowingly, intelligently,
and voluntarily. TR39.

The final part of the certification explained requirements for
withdrawing a guilty plea and the requirement that any untimely plea
challenge would have to be brought in post-conviction review:

I understand that if I want to withdraw my guilty ... plea(s), I

must file a written motion to withdraw my plea(s) before

sentence is announced. ... I will only be allowed to withdraw

my plea if I show that it was not knowingly and voluntarily

made. [ understand that any challenge to my plea(s) made after

sentencing must be pursued under the Post-Conviction

Remedies Act in Title 78, Chapter 35a, and Rule 65C of the Utah

Rules of Civil Procedure.

TR40.



The court found that Rippey was competent to enter a plea, that he
understood the rights he was waiving, and that he entered the plea
knowingly and voluntarily. TR99. After accepting the plea, the court
reiterated the process to withdraw the plea: “if you want to withdraw this
plea, you'll need to ask me in writing sometime prior to your sentencing
date.” TR99-100.2

Rippey never moved to withdraw his plea. At sentencing, he argued
that a six-to-life sentence was in the interests of justice, and the prosecutor
argued for consecutive sentences of fifteen-to-life. TR107-10. The court
imposed concurrent sentences of fifteen-to-life and ordered Rippey to pay
restitution for his stepdaughter’s counseling expenses. TR118-19. The
sentence was entered February 5, 2009. PR39-40.

Post-conviction Petition

Rippey did not file a notice of appeal within thirty days of his sentence.
He did, however, file a timely pro se petition for post-conviction relief. PR2-
16, 475. Rippey’s petition identified seventeen claims. PR8-13. The district

court summarily dismissed eight as frivolous on their face and ordered the

2 The Plea Withdrawal Statute requires the motion to be made “before
sentence is announced,” Utah Code §77-13-6(2)(b), not before the “sentencing
date,” TR100. And it does not require a written motion. Rippey does not claim
he was misled by these discrepancies.



State to respond to the rest. PR140-44. After several lengthy delays, the State
moved to dismiss for failure to state a claim upon which relief could be
granted. PR304-10, 342-65; Rippey, 2014 UT App 240, q11.

At a hearing on the State’s motion, “the district court questioned
Rippey extensively to discern the facts upon which Rippey based his claims.”
Rippey, 2014 UT App 240, 95; PR512-20. The court “ruled that Rippey’s direct
challenges to the validity of his plea were procedurally barred because they
could have been raised at trial or on direct appeal.” Rippey, 2014 UT App 240,
95, PR476-77,522-24. And it ruled that the remaining claims — his ineffective-
assistance claims—lacked merit. PR477-79, 524-25. The court granted the
motion and dismissed Rippey’s petition. PR480.

Several times throughout the post-conviction process, Rippey
requested counsel but the court denied his requests. E.g., PR413-15. But when
Rippey appealed the dismissal of his petition, the court appointed counsel.
PR498.

On appeal, Rippey argued that the Plea Withdrawal Statute allowed
plea challenges to be raised in post-conviction regardless of the procedural
bars applicable in post-conviction review. Rippey, 2014 UT App 240, 8. The
court of appeals did not address this argument because it was unpreserved

and Rippey argued no exception to preservation. Id. §98-9. Rippey also



challenged the district court’s conclusion that his ineffective-assistance claims
lacked merit. The court of appeals affirmed the district court. It noted that
some of Rippey’s allegations in his petition, “if taken as true, arguably state
one or more claims that his counsel performed deficiently in some respects.”
Id. §13. But it held that Rippey’s petition and the facts he proffered at the
hearing could not make out a claim of prejudice. Id. §914-16. The court
explained that even if the proffered facts were taken as true, they would not
“establish a ‘rational” basis for rejecting the State’s plea offer and insisting on
a trial” given Rippey’s confessions and the benefit he received from pleading
guilty. Id. This Court then denied certiorari review. PR556.
Motion to Reinstate Time to Appeal

Five years later, Rippey filed a pro se motion to reinstate the time to
appeal in his criminal case. TR216; see Utah R. App. P. 4(f). He attached a
letter he wrote to his trial counsel shortly after sentencing. “Appeal if
possible,” he wrote. TR219. The district court denied the motion, TR232-33,
but the court of appeals summarily reversed because the district court had
not appointed counsel to litigate the motion, as required by rule, TR249. On
remand, the court appointed counsel, ordered briefing, and set a hearing.
TR255, 275. After the hearing, the court granted the motion and Rippey

timely appealed. TR312, 314.



As discussed below, the absence of a motion to withdraw his guilty
plea statutorily prevents Rippey from challenging his conviction on appeal.
At Rippey’s suggestion, this Court ordered the parties to brief the threshold
question of whether that statutory limit is constitutional before briefing the

merits of any challenge to Rippey’s conviction or sentence. Order (Aug. 1,

2022).

SUMMARY OF ARGUMENT

I. Right to Appeal with Counsel. Rippey argues that the Plea
Withdrawal Statute violates his constitutional right to appeal with the
assistance of counsel. He acknowledges that Rettig said it rejected this
argument, but he claims it didn’t actually do so because it never addressed
why post-conviction review without counsel was an adequate substitute for
direct appeal. Rippey is wrong; Rettig squarely rejected the argument he
raises. Rettig held that limiting the issues that may be raised on appeal does
not violate the right to appeal. It did not discuss whether post-conviction
review without counsel is an adequate substitute for direct appeal, because it
rejected the premise that there was any need for a substitute —the statute
allows for a direct appeal in which a defendant may challenge a plea so long

as a timely motion to withdraw is filed.
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Other Constitutional Rights. Rippey also contends that the statute
violates due process, the uniform operation of laws, and open courts
guarantees. In State v. Merrill this Court upheld a prior version of the Plea
Withdrawal Statute under each of these provisions. Rippey says Merrill
should not apply because the statute has been amended, but he doesn’t
explain why the amendments alter Merrill’s analysis. They don't.

Due Process. Rippey argues that the statute violates due process
because he did not receive notice of the rights he was waiving or the
consequences of the waiver. But that goes to the merits of whether Rippey’s
plea is valid — something this Court lacks jurisdiction to consider. Rippey also
argues that the Plea Withdrawal Statute and the Post-Conviction Remedies
Act work together to foreclose any challenge to the validity of a plea because
challenges that could have been raised in the criminal case cannot be raised
in post-conviction. But at the very least, such claims can be raised through
ineffective assistance. The Plea Withdrawal Statue does not violate due
process because it gives defendants at least one opportunity to challenge the
validity of their pleas.

Uniform Operation of Laws. Rippey argues that the statute violates the
constitutional guarantee that laws have unform operation. He says the statute

violates this guarantee in the way it treats defendants who do not timely

11-



move to withdraw their pleas. But statutory deadlines that create a
conditional class do not violate principles of operational uniformity when
compliance with the deadline is voluntary.

Open Courts. Rippey argues that the statute violates the open courts
guarantee because it abrogates a remedy — direct appeal with the assistance
of counsel —and does not provide an adequate substitute. But the Court has
repeatedly recognized that imposing time limits does not amount to
abrogation of a remedy. Defendants can challenge the validity of their pleas
on direct appeal, so long as they timely move to withdraw the plea.

II. Separation of Powers. Rippey argues that the Plea Withdrawal
Statute violates separation-of-powers principles because it is a procedural
statute that the legislature lacked authority to enact under article VIII, section
4. He says time limits are quintessentially procedural.

This claim fails for several independent reasons. First, the time limit
restricts district courts” and appellate courts’ jurisdiction, and the constitution
gives the legislature the authority to regulate jurisdiction. That includes
authority to regulate courts’ jurisdiction over specific issues. The Court has
already recognized that when a constitutional provision gives the legislature
authority to act in a specific area, the Court need not engage in a separation-

of-powers analysis under article VIII, section 4.

-12-



Second, the time limit is substantive because it is absolute. The Court
recognized as much in the context of determining whether the statute should
apply retroactively. And it relied on that conclusion as an appropriate
example of a substantive statute in a separation-of-powers context. That
conclusion also aligns with cases from this and other jurisdictions identifying
absolute timing rules as substantive.

Third, the time limit is inextricably intertwined with the substantive
provisions of the Plea Withdrawal Statute. The statute’s provision of post-
conviction review as the exclusive remedy for untimely claims goes hand-in-
hand with the trigger for that exclusive remedy —the measure of when a

claim is timely.

-13-



ARGUMENT

Properly administered plea bargains “benefit all concerned” —
defendants, prosecutors, courts, victims, and the public. Blackledge v. Allison,
431 U.S. 63, 71 (1977). The “advantages” of plea bargaining “can be secured,
however, only if dispositions by guilty plea are accorded a great measure of
finality.” Id. Allowing “indiscriminate” challenges to guilty pleas “would
eliminate the chief virtues of the plea system —speed, economy, and finality.”
See id.

Guilty pleas deserve a great measure of finality because of the many
safeguards that ensure their validity. Defendants are guaranteed the right to
competent counsel to assist in plea bargaining and plea entry. Missouri v. Frye,
566 U.S. 134, 140-44 (2012). Prosecutors must ensure “that justice shall be
done,” Berger v. United States, 295 U.S. 78, 88 (1935), and make a record
establishing that the waiver of constitutional rights inherent in a guilty plea
is knowing and voluntary, Boykin v. Alabama, 395 U.S. 238, 242-43 (1969). By
rule, the court must also ensure that the plea is knowing and voluntary before
accepting it. Utah R. Crim. P. 11(e). To facilitate that obligation, the rule
specifies eight findings the court must make. Id. Finally, if there is reason to

doubt a defendant’s competency, the court is constitutionally obliged to
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ensure that the defendant is competent to proceed before accepting a plea.
Godinez v. Moran, 509 U.S. 389, 396-402 & n.13 (1993).

That said, “no procedural device for the taking of guilty pleas is so
perfect in design and exercise as to warrant a per se rule rendering it
“uniformly invulnerable to subsequent challenge.”” Allison, 431 U.S. at 73; see
also Garza v. Idaho, 139 S. Ct. 738, 745 (2019) (noting that despite factual waiver
of rights in pleading guilty, “courts agree that defendants retain the right to
challenge whether the waiver itself is valid and enforceable”). Thus,
defendants must have some mechanism for raising legitimate challenges to
their guilty pleas. See Allison, 431 U.S. at 72-74.

The Plea Withdrawal Statute provides two such mechanisms: a motion
to withdraw the plea “before sentence is announced,” and a petition for post-
conviction relief. Utah Code §77-13-6(2)(b), (c). In a long, unbroken line of
opinions, this Court has recognized that the statute creates a jurisdictional
limit: claims not raised in a timely motion to withdraw may not be raised in
the district court or on direct appeal, even through plain error or ineffective
assistance. E.g., State v. Badikyan, 2020 UT 3, §917-34, 459 P.3d 967. Untimely
challenges must be brought in a petition for post-conviction relief. Id.

Rippey contends that the statute’s limit on claims that may be raised

on appeal makes the statute unconstitutional. He argues that it violates his
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rights to appeal, effective assistance of counsel, due process, uniform
operation of laws, and open courts. He also argues that it violates separation-
of-powers principles because the requirement that a motion to withdraw be
raised before sentence is announced amounts to a procedural rule that the
legislature lacks power to enact through statute.

“A statute has “a strong presumption of constitutionality, with doubts
resolved in favor of its constitutionality.”” Peterson v. Coca-Cola USA, 2002 UT
42, 923, 48 P.3d 941. Rippey has not overcome that presumption. The Court
has already rejected Rippey’s argument that the Plea Withdrawal Statute
violates his right to appeal, and his attempt to distinguish that precedent fails.
The Court has also rejected most of his other constitutional challenges under
a prior but materially indistinguishable version of the statute. Finally,
Rippey’s separation-of-powers argument fails for several reasons, but mainly
because the statute is a valid exercise of the legislature’s constitutional

authority to regulate the jurisdiction of the courts.
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The Court has repeatedly and correctly held that the Plea
Withdrawal Statute does not violate defendants’ constitutional
rights.

Rippey argues that the Plea Withdrawal Statute violates his
constitutional rights to appeal, effective assistance of counsel, due process,
uniform operation of laws, and open courts. But the Court has rejected each
of these challenges.

A. The Court correctly held in Rettig that the statute does not
violate the rights to appeal or to counsel on appeal.

The Utah Constitution provides, “In criminal prosecutions the accused
shall have ... the right to appeal in all cases.” Utah Const. art. I, §12. While
the federal Constitution does not require states to provide an appeal in
criminal cases, the United States Supreme Court has held as a matter of due
process and equal protection that whenever a State provides a right to appeal,
defendants are entitled to the effective assistance of counsel in a first appeal
as of right. Evitts v. Lucey, 469 U.S. 387, 396-97 (1985); Douglas v. California, 372
U.S. 353, 354-58 (1963).

Rippey argues that the Plea Withdrawal Statute violates “a defendant’s
right to appeal with the commensurate right to effective assistance of
counsel” guaranteed by the federal due process and equal protection clauses.

Br.Aplt.30. He starts with the premise that “Utah law has deemed post-
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conviction proceedings to be a substitute for appeal in certain cases,” Br.Aplt.
37, and he argues that using post-conviction review as a substitute for appeal
is unconstitutional for three reasons. First, he says the constitutional right to
appeal “requires review by a court with appellate jurisdiction.” Br.Aplt.30,
40-41. Second, the Post-Conviction Remedies Act (PCRA) has strict
procedural bars that prevent defendants from raising every claim they may
wish to raise. Br.Aplt.40-41. And third, defendants are not guaranteed
counsel in post-conviction proceedings but would be on direct appeal.
Br.Aplt.35, 38-39, 41.

The premise of Rippey’s argument — that post-conviction is a substitute
for appeal —is reflected in this Court’s opinion in State v. Gailey, 2016 UT 35,
379 P.3d 1278. Gailey argued that the Plea Withdrawal Statute violated her
constitutional right to appeal because it required her claim to be raised in
post-conviction where she was not guaranteed counsel. Id. §22. The Court
held that the statute did not on its face violate the right to appeal because it
provided an alternative “mechanism for review” of guilty pleas—a post-
conviction proceeding, with an appeal from that proceeding. Id. 4911, 23-25.

Gailey did not address the issue Rippey now raises — whether the denial
of counsel in a post-conviction proceeding renders the Plea Withdrawal

Statute unconstitutional as applied. Id. §928-30. In essence, Gailey argued (as
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does Rippey) that post-conviction review is an inadequate substitute for an
appeal because counsel is not guaranteed. But the Court did not reach that
argument in Gailey because it was not ripe: Gailey had not sought post-
conviction review and thus could have potentially obtained pro bono
counsel. Id. The claim is ripe here because Rippey sought post-conviction
relief and requested but was not given counsel.

Although Gailey did not reach this issue, the Court reached —and
rejected — the argument in State v. Rettig, 2017 UT 83, 416 P.3d 520. The Court
started by confirming “Gailey’s holding and threshold premise.” Id. 415. It
then said, “We now reach the question left unanswered in Gailey.” Id. 17.
The Court held that statutes do not infringe the constitutional right to appeal
when they do not “foreclose an appeal but only narrow[] the issues that may
be raised on appeal.” Id. §22. It acknowledged that a statute that “eliminates
any meaningful avenue for appellate review ... could certainly be said to
infringe the important right to an appeal.” Id. 423 (emphasis added). But it
held that the Plea Withdrawal Statute’s jurisdictional bar did not do so
because it “only sets the terms and conditions for preservation and waiver.”
Id. 924. The Court explained that the statute “prescribe[s] a rule of
preservation and establish[es] a waiver sanction that stands as a jurisdictional

bar on appellate consideration of matters not properly preserved.” Id. 927.
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And doing so does not violate the right to appeal because it does not foreclose
an appeal. Id. 9922, 26-27.

Rippey tries to escape the holding of Rettig by arguing that the Court
“did not actually” reach the issue he now raises, because the Court “engaged
in no reasoned analysis” of the issue. Br.Aplt.28-29. Thus, he argues, the
Court has “never explicitly answered the fundamental question deemed
unripe in Gailey six years ago: Does requiring criminal defendants to pursue
‘appellate review’ through the post-conviction process violate a defendant’s
right to appeal with the commensurate right to effective assistance of
counsel?” Br.Aplt.30.

True, Rettig did not directly explain how its holding disposed of the
argument Gailey did not reach. But saying Rettig did not actually decide the
issue is incorrect. Rettig expressly said it was rejecting the argument Rippey
raises. The Court recognized that the “unanswered” question it was resolving
was whether the denial of counsel in a post-conviction proceeding would
amount to applying the Plea Withdrawal Statute “in a manner infringing the
constitutional right to an appeal.” Rettig, 2017 UT 83, §916-17. Because
Rippey has not asked the Court to overrule Rettig, he is bound by it, and his

claim fails.
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In any event, Rettig did not need to discuss the adequacy of the post-
conviction process as a substitute for a direct appeal because it upheld the
statute for an antecedent and wholly independent reason. It held that
applying strict rules of forfeiture or waiver to limit the issues that may be
raised on direct appeal does not infringe the right to appeal. Id. 109.

In other words, there is no need for a substitute for direct appeal
because the statute does not foreclose an appeal. Even if the Court were to
conclude that the PCRA is an inadequate substitute —something the Court
need not consider to resolve this case —the holding and reasoning of Rettig
would remain unaffected and would still defeat Rippey’s claim that the
statute violates his “right to appeal with the commensurate right to effective
assistance of counsel.” Br.Aplt.30. Rippey has the right to direct appeal. He
has the right to the effective assistance of counsel in that direct appeal.
Whatever his right may be to review in a court with “appellate jurisdiction,”
see Br.Aplt.30, 40-41, he’s got that. Rippey even had the right to challenge his
plea on direct appeal, had he complied with the requirements of the Plea
Withdrawal Statute. But those requirements do not violate Rippey’s right to
appeal when his failure to follow them limits the issues he can raise in his

direct appeal. Rettig, 2017 UT 83, §22. Rippey barely acknowledges Rettig’s
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holding, and he does not engage with its reasoning. That reasoning is fatal to
Rippey’s claim.

But even if Rettig did not dispose of Rippey’s claim, Rippey has not met
his heavy burden of showing that limiting issues that may be raised on appeal
and denying counsel in post-conviction proceedings makes the Plea
Withdrawal Statute unconstitutional. Rippey has engaged in no textual or
historical analysis of the meaning of the constitutional right to appeal. See
South Salt Lake City v. Maese, 2019 UT 58, 18, 450 P.3d 1092 (“When we
interpret constitutional language, we start with the meaning of the text as
understood when it was adopted.”). He has not shown that the original
public meaning of the right to appeal secured an unlimited right to raise all
issues on direct appeal with the assistance of counsel.

The text itself suggests that the right to appeal is analyzed on a case-
specific rather than issue-specific basis. The constitution guarantees “the

e

accused” in “criminal prosecutions” “the right to appeal in all cases.” Utah
Const. art. I, §12 (emphasis added). It does not say the right to appeal every
issue. The debates during the constitutional convention illustrate the point. In
addition to guaranteeing criminal defendants the right to appeal, the original

constitution extended that right to all litigants: “From all final judgments of

the district courts, there shall be a right of appeal to the Supreme Court.”
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Utah Const. art. VIII, §9 (1896). That provision further stated, “The appeal
shall be upon the record made in the court below, and under such regulations
as may be provided by law. In equity cases the appeal may be on questions of
both law and fact; in cases at law the appeal shall be on questions of law
alone.” Id. (emphasis added).

In discussing this section, the drafters debated the extent of the Court’s
authority to reexamine facts in equity cases. 2 Official Report of the Proceedings
and Debates of the Convention 1506-13 (1898).2 Samuel Thurman, who proposed
the language, id. at 1506-07, explained that even though “the right of appeal
is absolute in all cases,” the scope of appellate review would be regulated by
the legislature, id. at 1512-13. He explained that the phrase “under such

V/anis

regulations as may be provided by law” “means more than simply fixing a
bond and all that, but that it gives to the Legislature the right to regulate the

appeal and the extent of it.” Id. at 1513 (emphasis added).*

3 Attached as Addendum B.

* Although the language about regulating appeals is no longer in the
constitution, the substance of that provision remains in the provisions
authorizing the legislature to limit, provide, and direct the exercise of
jurisdiction, as discussed in Point II.A below. And that language will always
bear on the original public meaning of related provisions in the original
constitution.
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The scope of the right of appeal has long been understood to be subject
to regulation. Some regulations cut off the appellate court’s ability to hear the
case altogether. Allen v. Garner, 143 P. 228, 229 (Utah 1914) (concluding Court
lacked jurisdiction to hear appeal where necessary party did not appeal
within statutory deadline); see also Weaver v. Kimball, 202 P. 9, 10 (Utah 1921)
(noting that despite the “unqualified” right to appeal, “the appeal must be
taken within such limitations and restrictions as to time and orderly
procedure as the Legislature may prescribe”).

Others limit only the issues that may be raised on appeal. Among the
first statutes adopted after ratification of the Utah Constitution was a
provision that in civil cases, only “orders and decisions ... to which proper
exceptions have been taken in the court below ... are before the supreme
court for review.” Utah Rev. Stat. §3304 (1898). The criminal code identified
specific issues that could be appealed if a challenge was properly preserved,
and several specific issues that could be preserved without taking an
exception. Id. §§4943-45. But if an exception was not made and the “matter”
was not “deemed excepted,” it could not be challenged on appeal. See id.;
People v. Hopt, 9 P. 407, 408 (Utah Terr. 1886), aff'd, 120 U.S. 430 (1887).

Such limits were not seen as infringing the right to appeal. For

example, the Court recognized that it lacked power to hear an appeal from
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an untimely motion for new trial, despite the defendant’s “right to appeal”
and despite the late discovery of the constitutional violation making a motion
for new trial “the only way in which he could seek redress for the wrong.”
State v. Morgan, 64 P. 356, 361-62 (Utah 1901); accord State v. Cano, 231 P. 121,
122 (Utah 1924).

Not only are such limitations common today, but some defects in a
criminal case are simply beyond appellate review because of when they are
discovered. For example, when a defendant does not discover a Brady
violation before the fourteen-day deadline for filing a motion for new trial,
she can seek relief only under the PCRA.® See generally Brady v. Maryland, 373
U.S. 83 (1963). So too for a defendant who discovers new evidence of actual
innocence after the new trial deadline. And when a prosecutor breaches a
plea agreement after sentencing, relief from the plea may be obtained only
under the PCRA. State v. Thurman, 2022 UT 16, 96-10, 23-25, 508 P.3d 128.

Likewise, when a defendant’s appointed appellate counsel fails to
recognize and argue constitutional error that occurred at trial, the defendant’s

only remedy is under the PCRA. See Davila v. Davis, 137 S. Ct. 2058, 2068

(2017) (recognizing that claims of ineffective assistance of appellate counsel

> A court may extend the fourteen-day deadline, but only if the request
is made before the original deadline expires. See Utah R. Crim. P. 24(c).
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“necessarily must be heard in collateral proceedings, where counsel is not
constitutionally guaranteed”); accord State v. Rees, 2005 UT 69, §918-19, 125
P.3d 874 (reversing court of appeals’ attempt to provide defendant “an
additional direct appeal” to raise claim of ineffective assistance of appellate
counsel).

All these constitutional claims must be raised in post-conviction, where
there is no right to counsel or the effective assistance of counsel. Potential plea
challenges of which a defendant is unaware before sentencing are no
different.

Despite this authority, Rippey argues that the assistance of counsel is a

777

“‘core element’” of an appeal, Br.Aplt.28 (quoting Rettig’s characterization of
a defendant’s argument), and any system that requires claims to be raised in
a forum that does not guarantee the assistance of counsel thus violates the
right to appeal, Br.Aplt.38-39, 41, 49-54. He also asserts that the United States
Supreme Court has held that “the right to assistance of counsel attaches to
the ‘first review’” of an issue where that review is the equivalent of a direct
appeal.” Br.Aplt.35. In support, Rippey cites Halbert v. Michigan, 545 U.S. 605
(2005), and Martinez v. Ryan, 566 U.S. 1 (2012).

Rippey misreads Halbert and Martinez. Halbert dealt with a direct

appeal, not a collateral proceeding. Halbert reiterated the Court’s prior
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holdings that “a State is required to appoint counsel for an indigent
defendant’s first-tier appeal as of right.” 545 U.S. at 611. And it applied that
principle to require counsel for an intermediate appellate court’s direct
review of plea-based convictions that was nominally discretionary but
functionally a merits-based review. Id. at 608, 616-24. Part of the Court’s
reasoning emphasized the practical advantages that counsel provided and
the recognition that the intermediate appellate court would provide “the first,
and likely the only, direct review the defendant’s conviction and sentence
will receive.” Id. at 619-24. But again, it emphasized those points in the
context of a direct appeal. Because Halbert involved a direct appeal and not
some equivalent, it could not have held that counsel is required for “the “first
review’ of an issue where that review is the equivalent of a direct appeal.”
Br.Aplt.35.

Although Martinez involved collateral review, it undermines rather
than supports Rippey’s claim. Martinez addressed a state system that
prohibited any claims of ineffective assistance of trial counsel to be raised on
direct appeal, instead requiring them to be raised for the first time in state
post-conviction review. 566 U.S. at 6. Martinez pursued state post-conviction
relief and then federal habeas relief. Id. at 6-8. In federal court his claims of

trial counsel ineffectiveness were procedurally barred because Martinez’s
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state post-conviction counsel did not raise them. Id. Martinez asked the
Supreme Court to excuse his procedural default by recognizing a
constitutional right to the effective assistance of counsel “in collateral
proceedings which provide the first occasion to raise a claim of ineffective
assistance at trial.” Id. at 5, 8. But the Court refused to recognize a
constitutional right to counsel in “initial-review collateral proceedings.” Id. at
5,9,16. And it did so even though it recognized that when “the initial-review
collateral proceeding is the first designated proceeding for a prisoner to raise
a claim of ineffective assistance at trial, the collateral proceeding is in many
ways the equivalent of a prisoner’s direct appeal as to the ineffective-
assistance claim.” Id. at 11. Rather than recognizing a constitutional right, the
Court held that Martinez’s default could be excused as a matter of equity so
the federal habeas court could hear his challenge to trial counsel’s
representation. Id. at 16-17.

If Martinez hadn’t been clear enough, the Supreme Court has since
reiterated that a criminal defendant “does not have a constitutional right to
counsel in state postconviction proceedings.” Davila, 137 S. Ct. at 2062, 2065,
2068. And in full recognition of the absence of a constitutional right to counsel
in such proceedings, the Court has taken pains to emphasize that states are

free to reserve claims of trial counsel’s ineffectiveness for post-conviction
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review. Trevino v. Thaler, 569 U.S. 413, 429 (2013) (“[W]e do not ... seek to
encourage States to tailor direct appeals so that they provide a fuller
opportunity to raise ineffective-assistance-of-trial-counsel claims. That is a
matter for the States to decide.”); Martinez, 566 U.S. at 13 (“This is not to imply
the State acted with any impropriety by reserving the claim of ineffective
assistance for a collateral proceeding.”). In fact, the Court has recognized
many “sound reasons for deferring consideration of ineffective-assistance-of-
trial-counsel claims until the collateral-review stage,” including the extended
time to investigate the claim and ability to develop the factual basis for the
claim. Martinez, 566 U.S. at 13; accord Trevino, 569 U.S. at 429; Massaro v. United
States, 538 U.S. 500, 504 (2003) (reasoning that even when ineffective-
assistance claims may be brought on direct appeal in a federal case, raising
such claims on collateral review “in the first instance” is the “better-reasoned
approach”).

If a state does not violate a defendant’s right to the assistance of counsel
on appeal by choosing to require all defendants to raise all ineffective-
assistance claims in post-conviction review — where the right to counsel does
not attach — then a fortiori a state does violate that right by requiring a subset
of such claims—untimely challenges to guilty pleas—to be raised in post-

conviction review.

29



B. The Court’s reasoning in Merrill upholding the
constitutionality of a prior version of the statute applies with
equal force to the current statute.

Rippey argues that the Plea Withdrawal Statute violates due process,
the uniform operation of laws, and the open courts guarantee. In State v.
Merrill this Court rejected similar challenges to the 1989 version of the statute.
2005 UT 34, 114 P.3d 585. That version allowed withdrawal “upon good cause
shown” and imposed a jurisdictional bar on appellate review of plea
challenges that were not raised within thirty days after judgment was
entered. Utah Code §77-13-6(2) (eff. 4/24/89 through 5/5/2003); State v.
Reyes, 2002 UT 13, 493-4, 40 P.3d 630; State v. Ostler, 2001 UT 68, 13, 31 P.3d
528. The current statute, adopted in 2003, allows withdrawal “only upon
leave of the court and a showing that it was not knowingly and voluntarily
made,” and it requires such challenges be “made by motion before sentence
is announced” to avoid the jurisdictional bar. Utah Code §77-13-6(2).

Rippey mentions both statutory changes in his general discussion of
the history of the Plea Withdrawal Statute and claims that the changes
distinguish his constitutional challenges from those rejected in Merrill.
Br.Aplt.25-26 nn.12-13. But he never explains why these changes alter the

outcome of Merrill. In fact, the changes do not undermine Merrill’s holding
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that the Plea Withdrawal Statute comports with due process, the uniform
operation of laws, and the open courts guarantee.
1. Merrill correctly held that the statute does not violate due

process because —just like the current statute —it provides
defendants an opportunity to challenge their pleas.

Rippey argues that the statute violates both procedural and substantive
due process under the United States Constitution. Br.Aplt.41-45. He presents
two arguments in support.®

First, Rippey claims that he was never advised of the consequences of
not moving to withdraw his plea—including that he would not have an
attorney to assist him in any future challenges to his plea, and that the post-
conviction process involved “time frames and ‘higher” burdens.” Br.Aplt.43.

This Court has no jurisdiction to address Rippey’s notice claim because
it concerns the validity of his conviction, not the constitutionality of the
jurisdictional bar. Rippey argues that lack of notice led him to enter (and not
withdraw) his plea without understanding the rights he was giving up —the
right to appeal his conviction with the assistance of counsel. In other words,
Rippey argues that lack of notice rendered his plea unknowing. But that is

precisely what the Plea Withdrawal Statute prevents this Court from

® Rippey also cites the Utah Constitution, but he does not “advance a
unique state constitutional analysis.” See State v. Worwood, 2007 UT 47, 919,
164 P.3d 397. The State thus limits its response to the federal provision.
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considering. See Gailey, 2016 UT 35, §922-23 (not reaching argument that
statute violated due process as applied, because it amounted to claim that
plea was unknowing and court lacked jurisdiction to address plea challenge).
What’s more, the statute does not foreclose defendants from receiving the
notice Rippey says they must receive. See Utah Code §77-13-6. Any defect in
the notice Rippey received here is not a defect in the statute.

Second, Rippey argues that the statute’s designation of the PCRA as a
“substitute for appeal” is an “illusory” substitute because the Plea
Withdrawal Statute and the PCRA “fatally conflict” and prevent any review
of defendants’ claims. Br.Aplt.43-45. He explains that the Plea Withdrawal
Statute requires any untimely challenge to a guilty plea to be pursued under
the PCRA, Utah Code §77-13-6(2)(c), but the PCRA contains a procedural bar
that precludes relief for “any ground” that “could have been but was not
raised in the trial court,” id. §78B-9-106(1)(c). Rippey says courts “regularly”
accept the State’s argument in post-conviction that any plea challenges are
procedurally barred under this provision because a defendant could have but
did not timely move to withdraw the plea. Br.Aplt.44-45.

Even if Rippey’s characterization of the interplay between the Plea
Withdrawal Statute and the PCRA were correct, he still has not carried his

heavy burden to show that the Plea Withdrawal Statute violates due process.
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Rippey must show that the statute extinguishes a fundamental right or
“forecloses any meaningful opportunity” for defendants to protect their
rights. In re Adoption of ].S., 2014 UT 51, 9422, 358 P.3d 1009. The Court has
already held it does not.

Merrill held that the Plea Withdrawal Statute “does not create an
absolute bar,” nor does it “unconstitutionally impede [a defendant’s]
opportunity to bring his claim that his plea was not knowing and voluntary
before a court.” 2005 UT 34, 930. Rather, the statute “provides two
opportunities to challenge the validity of a guilty plea.”” Id. Rippey ignores
that the statute allowed him to challenge his plea in the district court and on
direct appeal. A “constitutional right may be forfeited in criminal as well as
civil cases by the failure to make timely assertion of the right before a tribunal
having jurisdiction to determine it.” Yakus v. United States, 321 U.S. 414, 444
(1944) (rejecting due-process challenge to statute that prevented defendants
from raising issue in criminal case in absence of timely administrative
proceeding). Because he did not take that opportunity, he cannot argue that

the statute now provides an inadequate opportunity to challenge a plea

" In fact, defendants potentially have four opportunities: a motion to
withdraw, appeal from the denial of a motion to withdraw, post-conviction,
and appeal from the denial of post-conviction relief. Not to mention federal
habeas.
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unless he can show that the requirements for bringing a challenge in district
court are “incapable of affording due process.” Id. at 435. He has not done so.

Merrill upheld the statute against a due-process challenge, and the 2003
amendments do not meaningfully alter the analysis. One change simply
moved the timeframe for bringing a motion to withdraw a guilty plea. 2003
Utah Laws 1321, 1321. That does not extinguish the opportunity to challenge
a plea in district court, and Rippey makes no argument that it deprived him
of “any meaningful opportunity” to challenge his plea. See In re Adoption of
J.S., 2014 UT 51, 922. Rather, Rippey’s due-process challenge focuses on the
requirement that challenges not brought in district court must be brought
under the PCRA. See Br.Aplt.43-45. But that was true under the version
Merrill upheld.

The other statutory change adjusted the standard for granting
withdrawal in the district court, from good cause to unknowing and
involuntary. 2003 Utah Laws 1321, 1321. That tempers Merrill’s conclusion
that the statute provides two avenues to challenge a guilty plea. For any
challenge that is not based on the unknowing or involuntary nature of a plea,
the statute makes post-conviction review the sole avenue to challenge a plea-
based conviction. See Thurman, 2022 UT 16, §24. But due process does not

require multiple avenues to raise a claim—it requires only a meaningful
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opportunity to raise the claim. See Yakus, 321 U.S. at 433, 444-46; In re Adoption
of].S.,2014 UT 51, §22. And due process does not require that the opportunity
to raise the challenge be in the criminal case. See Yakus, 321 U.S. at 433, 444.

After Merrill, the Court has repeatedly emphasized — though not in the
context of a due-process challenge —that the PCRA provides a remedy for
plea challenges that appellate courts lack jurisdiction to hear on direct appeal.
See Thurman, 2022 UT 16, Y31 n.29 (adopting interpretation of PCRA that
allowed plea challenge that could not be brought in motion to withdraw,
based on presumption “that the Legislature did not intend to leave
individuals with no remedy for a due process violation”); State v. Allgier, 2017
UT 84, 927, 416 P.3d 546 (“In fact, the PCRA has long been the remedy for
these types of claims.”); Gailey, 2016 UT 35, § 31 (“[D]efendants are not left
without a remedy to challenge invalid pleas ... ."”); Grimmett v. State, 2007 UT
11, 426, 152 P.3d 306 (noting that by holding Court lacked jurisdiction to
address untimely plea challenge, court did “not leave Grimmett without a
remedy”).

In any event, Rippey’s characterization of the interplay between the
Plea Withdrawal Statute and the PCRA is incorrect — or at least incomplete in
a way that is fatal to his due-process argument. While it is true that some —

perhaps even many —plea challenges will be procedurally barred because
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they could have been but were not brought in a timely motion to withdraw a
plea, Utah Code §78B-9-106(1)(c), that is not true of all claims. This Court has
recognized that the PCRA provides broader grounds for relief than may be
asserted in a motion to withdraw a guilty plea in the criminal case. Thurman,
2022 UT 16, 9926-31. While the Plea Withdrawal Statute allows for
withdrawal of a guilty plea only on a timely showing that the plea was
unknowing or involuntary, Utah Code §77-13-6(2)(a), the PCRA allows for a
conviction to be vacated when it “was obtained ... in violation of the United
States Constitution or Utah Constitution,” id. §78B-9-104(1)(a). A
constitutional challenge to a conviction that is not based on the plea being
unknowing or involuntary may not be brought in the criminal case, so the
procedural bar would not apply. In that way, the PCRA provides broader
process than what a defendant may obtain in the criminal case.

A claim that a plea was unknowing or involuntary may also be brought
under the PCRA so long as it is not a claim that could have been brought in
the criminal case —for example, when a defendant had no way of knowing
the basis of the claim until months or even years later. Once again, the PCRA
provides more process than what was ever available in criminal cases.

But even if many challenges to the knowing or voluntary nature of a

plea would otherwise be procedurally barred, the PCRA provides an
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exception to the procedural bar: “a petitioner may be eligible for relief on a
basis that the ground could have been but was not raised in the trial court, at
trial, or on appeal, if the failure to raise that ground was due to ineffective
assistance of counsel.” Utah Code §78B-9-106(3)(a). That exception is the real
core of the interplay between the two statutes. As the Court has recognized,
nearly any claim can be reformulated in terms of ineffective assistance. State
v. Rhinehart, 2007 UT 61, 413, 167 P.3d 1046 (“As a practical matter, there is
no alleged flaw in a guilty plea of a defendant represented by counsel that
could not be attributed in some way to deficient representation.”); see also
State v. Flora, 2020 UT 2, 4924-25 & n.30, 459 P.3d 975 (rejecting claim that
Court’s interpretation of Plea Withdrawal Statute prevented competency
challenge from ever being raised in some forum, in part because of
ineffective-assistance exception to procedural bar). In almost all cases, a plea
that was constitutionally invalid at its inception can be collaterally attacked
as the result of constitutionally inadequate assistance.

Because the Plea Withdrawal Statute provides at least one meaningful
opportunity to challenge a plea-based conviction, Rippey’s due-process

argument fails.
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2. Merrill correctly held that the statute does not subject
similarly situated defendants to disparate treatment
because —just like the current statute — creation of the class
occurs through voluntary noncompliance with a deadline.

The Utah Constitution provides, “All laws of a general nature shall
have uniform operation.” Utah Const. art. I, §24. “Operational uniformity, in
turn, requires that persons similarly situated be treated similarly.” Merrill,
2005 UT 34, 433. Rippey argues that the Plea Withdrawal Statute violates this
guarantee. He says the statute creates two similarly situated classes —those
who do not move to withdraw a plea before sentence is announced, and all
other criminal defendants.® Br.Aplt.46-47. He argues that the statute treats
those classes differently by allowing only the latter class to raise “any issue”
on direct appeal with the assistance of counsel. Br.Aplt.47. And he argues that

the disparate treatment is arbitrary. Br.Aplt.48.°

8 Rippey also includes in the classification those who file a timely
motion but do not “raise all possible challenges” in the motion. Br.Aplt.46-47;
see Flora, 2020 UT 2, 91 (holding that Plea Withdrawal Statute’s jurisdictional
bar applies when defendant timely moves to withdraw guilty plea but raises
claims on appeal not raised in timely motion). Rippey did not timely move to
withdraw his plea so he has no standing to argue that this aspect of the statute
violates the uniform operation of laws. See State v. Roberts, 2015 UT 24, 945-
47, 345 P.3d 1226. The State therefore focuses on whether the statute has
uniform operation as to defendants who make no timely motion to withdraw.
However, the analysis applies with equal force to both groups of defendants.

9 Rippey also argues that the statute violates the federal Equal
Protection Clause, but he provides no separate analysis of that provision.
Br.Aplt.45-48. The State thus responds only to the state claim.
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Merrill disposed of this claim, and Rippey does not ask the Court to
overrule it. Merrill’s operational-uniformity analysis addressed an amalgam
of the former and current statutes. The Court applied the former statute’s
thirty-day post-judgment deadline, 2005 UT 34, 4932, 36, 39-42, 44, 46, but it
also applied the current statute’s limitation requiring withdrawal to be based
on an unknowing or involuntary plea, id. Y32 n.3. Thus, the only difference
that could possibly distinguish Merrill is the change in when a motion to
withdraw must be made.

Again, Rippey offers no analysis of why that change matters to
operational uniformity. See Br.Aplt.25-26 nn.12-13, 45-48. And Merrill’s
discussion of how “the test of operational uniformity [applies] to statutorily
imposed deadlines” shows that the change is immaterial to this analysis —the
current statute is just as constitutional as the former. See Merrill, 2005 UT 34,
937.

The test of operational uniformity requires the Court to consider two
threshold questions: first, what classifications are created by the statute, and
second, whether those classifications result in similarly situated classes being
treated disparately. State v. Drej, 2010 UT 35, 434, 233 P.3d 476; Merrill, 2005
UT 34, §31. If there is no disparate treatment of similarly situated classes, the

inquiry ends and the statute is upheld. Drej, 2010 UT 35, 434. Otherwise, the

-39-



Court considers “whether the disparate treatment serves a reasonable
government objective.” Merrill, 2005 UT 34, 31.

Merrill recognized that the Plea Withdrawal Statute creates a class of
defendants who plead guilty and excludes those who are not criminal
defendants or who do not plead guilty. Id. §35. “Within the class of
defendants who enter guilty pleas, section 77-13-6(2) has uniform
application: all defendants are made subject to the same time limit to attempt
to withdraw their pleas by motion.” Id. §36.

The Court recognized a subclassification within the class of defendants
who plead guilty: those who seek to withdraw their pleas outside the
statutory window. Id. Merrill held, however, that this subclass was not subject
to disparate treatment when compared to those who timely move to
withdraw, so the statute is constitutional. Id. 4937, 40.

The Court explained that the statute “treats alike every defendant who
enters a guilty plea.” Id. 939. The statute provides all such defendants “the
opportunity to obtain relief from the consequences of his plea” by timely
moving to withdraw the plea. Id. “[E]ach enjoys an equal opportunity to
avoid whatever disadvantages might attend the PCRA by moving to
withdraw his guilty plea within the ... statutory period.” Id. The Court thus

described the subclassification as “conditional and contingent,” and it
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emphasized that “membership in the class is voluntary.” Id. “It “applies
equally” to all defendants who plead guilty, including those whose guilty
pleas were unlawfully obtained or who, for some other reason, may be
entitled to withdraw their pleas.”” Id.

Unlike a statutory deadline that creates a class entirely through the
voluntary actions of the class members, the Court noted that a deadline is
discriminatory when class members “could do nothing to escape their fate”
and “did not join their statutory classification by choice.” Id. §38.

Moving the deadline to withdraw a plea does not shift the statute into
the category of discriminatory deadlines identified by Merrill. Requiring a
defendant to move to withdraw a plea before sentence is announced —rather
than thirty days after judgment is entered — does not make the creation of the
subclass any less voluntary. It does not make it so defendants “could do
nothing to escape” becoming a member of the subclass of defendants who do
not timely move to withdraw their pleas. See id. To escape the limited class, a
defendant has but to say “I wish to withdraw my plea” any time before or
even during the sentencing proceeding, provided the sentence has not yet
been announced.

Rippey may argue that some defendants do not realize they have a

basis to withdraw their pleas within the statutory timeframe. But the same

41-



can be said of defendants who were required to move to withdraw within
thirty days of judgment under the former statute. And the same can be said
of every deadline. Whether a defendant recognizes he has a basis to make a
motion is not the relevant consideration under an operational-uniformity
analysis. See id. 937-40. The Plea Withdrawal Statue itself creates no
distinction between those who realize they have a basis to move to withdraw
and those who do not. It creates only a statutory deadline, and the subclass
created by that deadline is conditional and voluntary.

In short, the subclass created by the Plea Withdrawal Statute “owes its
existence to the uniform operation and equal application of the statute.” Id.
940. It is therefore constitutional.

Merrill went on to explain why any possible disparate treatment had
“a reasonable tendency to further the objective of the statute” to “protect the
State from difficulties associated with prosecuting stale claims” and to
preserve interests in “the finality of judgments.” Id. §941-47. Indeed, the
current statute serves its objectives even more reasonably by preserving the
finality of judgments against defendants experiencing buyer’s remorse after
hearing and being disappointed by their sentences. But the Court need not
engage in that analysis because the statute does not treat similarly situated

classes disparately, see Drej, 2010 UT 35, 434, and because Rippey offers only
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conclusory assertions that the statute is arbitrary and does not engage with
Merrill on this point, see Br.Aplt.48.
3. Merrill correctly held that the statute does not violate open
courts guarantees because —just like the current statute — it
does not abrogate a remedy but merely imposes a time
limit.

The Open Courts Clause of the Utah Constitution guarantees a remedy
for injuries: “All courts shall be open, and every person, for an injury done to
the person in his or her person, property, or reputation, shall have remedy by
due course of law, which shall be administered without denial or
unnecessary delay ... .” Utah Const. art. I, §11.

This provision guarantees that “no law unreasonably ‘diminish[es] or
eliminate[s] a previously existing right to recover for an injury.”” Merrill, 2005
UT 34, 423. The analysis involves two sequential steps. First, the Court
considers “whether the legislature has abrogated a cause of action, or
modified a cause of action by abrogating a remedy.” Petersen v. Utah Lab.
Comm’n, 2017 UT 87, 920, 416 P.3d 583. If it has, the Court then considers
whether the legislature has provided “an effective and reasonable alternative

remedy” or whether “there is a clear social or economic evil to be eliminated

and the elimination of an existing legal remedy is not an arbitrary or
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unreasonable means for achieving the objective.” Berry ex rel. Berry v. Beech
Aircraft Corp., 717 P.2d 670, 680 (Utah 1985).1°

Rippey argues under the first step that the Plea Withdrawal Statute has
“removed” aremedy —review on direct appeal with the assistance of counsel.
Br.Aplt.49. And he argues under the second that the PCRA is an inadequate
substitute. Br.Aplt.49-54.

Rippey’s claim fails both steps. First, he makes only a bald assertion —
in a single sentence —that the statute abrogates a remedy. Br.Aplt.49. He
cannot carry his burden to overcome the presumption of constitutionality
without some argument on this essential step.

Merrill implicitly held that the time limits of the plea withdrawal
statute do not abrogate a remedy. 2005 UT 34, §23-25. And no matter which
version of the statute applies, that conclusion aligns with the Court’s
treatment of other statutory time limits under its open courts jurisprudence.
Reasonable time limits on raising claims generally do not leave individuals
without a remedy. Amundsen v. Univ. of Utah, 2019 UT 49, 944, 448 P.3d 1224;

Petersen, 2017 UT 87, 49 & n.7; Payne ex rel. Payne v. Myers, 743 P.2d 186, 190

19 The State is challenging the validity of Berry in State v. Kell, 20180788-
SC. The Court need not reach that issue here because Merrill has resolved the
question for this case.
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(Utah 1987). The Plea Withdrawal Statute allows defendants to challenge
their pleas on direct appeal with the assistance of counsel. They simply have
to move to withdraw their pleas before sentence is announced. Because the
statute allows defendants who plead guilty “an opportunity to seek redress
in the courts” even on direct appeal, the statute does not violate open courts
guarantees. Payne, 743 P.2d at 190.

Second, even if the statute did abrogate a remedy, Rippey’s argument
is foreclosed by Merrill, which he has not asked to overrule. Merrill squarely
held that the Plea Withdrawal Statute does not violate the Open Courts
Clause because it “preserves the right of a defendant to pursue challenges to
the lawfulness of his guilty plea under both the Post-Conviction Relief Act
(‘PCRA’) and Utah Rule of Civil Procedure 65C, provisions that embody the
elements of the traditional writ of habeas corpus.” 2005 UT 34, 925. In so
holding, the Court applied the current version of the statute. Thus, Rippey’s

attempt to distinguish Merrill fails and he is bound by its holding.
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II.

The Plea Withdrawal Statute does not violate separation-of-
powers principles.

Rippey contends that the Plea Withdrawal Statute violates separation-
of-powers principles because the time limit is a procedural statute that the
legislature lacked authority to enact.

As amended in 1985, the Utah Constitution explicitly addresses the
Court’s and legislature’s authority over “rules of procedure and evidence”:

The Supreme Court shall adopt rules of procedure and

evidence to be used in the courts of the state and shall by rule

manage the appellate process. The Legislature may amend the

Rules of Procedure and Evidence adopted by the Supreme

Court upon a vote of two-thirds of all members of both houses

of the Legislature.

Utah Const. art. VIII, §4.

Rippey argues that the time limit for withdrawing a guilty plea is
purely procedural, and because the legislature enacted it as a statute rather
than as an amendment to a court rule, he argues that the statute is
unconstitutional. Br. Aplt.56-60.

The Court should reject Rippey’s challenge for three independent
reasons. First, whether or not the statute is procedural, it is a valid exercise of
the legislature’s authority to regulate the courts’ exercise of jurisdiction.

Second, even if filing deadlines are generally procedural and the legislature

lacks power to enact procedural statutes, the time limit in the Plea
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Withdrawal Statute is substantive because it creates an absolute deadline.
And third, even if the time limit is procedural, it is inextricably intertwined
with the substantive elements of the statute and is thus constitutional.

A. The statute’s time limit is constitutional because it is a valid

exercise of the legislature’s authority to regulate the courts’
exercise of jurisdiction.

Regardless of whether the time limit in the Plea Withdrawal Statute is
procedural or substantive, it is jurisdictional and thus within the legislature’s
purview.

This Court recognized in State v. Larsen that when a constitutional
provision gives the legislature authority to regulate a specific matter, the
legislature may do so without amending the Court’s rules by the process
outlined in article VIII, section 4. See 850 P.2d 1264 (Utah 1993). In Larsen, a
conflicting statute and rule addressed the standard for staying a sentence
pending appeal. Id. at 1265-66. The district court applied the rule of
procedure, “apparently [being] of the opinion that the subject matter of the
release of a convicted person on bail pending appeal was a question of
procedure and therefore within the exclusive province of the rule-making
authority of this court as conferred by article VIII, section 4 of the
constitution.” Id. at 1266. This Court reversed, holding that the statute applied

because a separate constitutional provision stated, “’Persons convicted of a
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crime are bailable pending appeal only as prescribed by law.”” Id. at 1265-67
(quoting Utah Const. art. I, §8). Looking to the history of that constitutional
provision, the Court concluded that the phrase “as prescribed by law”
authorized the legislature to regulate bail pending appeal. Id. at 1265-66.
Because that constitutional provision gave the legislature authority to
regulate this specific matter, the Court concluded that it “need not reach” the
question of whether the statute was a permissible exercise of legislative
authority under article VIII, section 4. Id. at 1266.

The same result holds for the Plea Withdrawal Statute because it
regulates the courts’ jurisdiction and the Utah Constitution explicitly
empowers the legislature to regulate all courts’ jurisdiction. First, this Court’s
appellate jurisdiction: “The Supreme Court shall have appellate jurisdiction
over all other matters to be exercised as provided by statute ... .” Utah Const.
art. VIII, §3. Next, the district court’s jurisdiction: “The district court shall
have original jurisdiction in all matters except as limited by this constitution
or by statute ... .” Id. art. VIII, §5. And finally, the court of appeals’
jurisdiction: “The jurisdiction of all other courts, both original and appellate,
shall be provided by statute.” Id.

This Court has unequivocally and repeatedly held that failing to timely

move to withdraw a guilty plea deprives both trial and appellate courts of
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jurisdiction to consider the validity of the plea in the criminal proceeding. See
State v. Brown, 2021 UT 11, 4922, 26, 489 P.3d 152; Allgier, 2017 UT 84, §917-
21; Rettig, 2017 UT 83, 27; Gailey, 2016 UT 35, §913-20; State v. Ott, 2010 UT
1, 918, 247 P.3d 344; Rhinehart, 2007 UT 61, §910-14; Grimmett, 2007 UT 11,
948, 25; State v. Nicholls, 2006 UT 76, §96-7, 148 P.3d 990; State v. Mullins, 2005

UT 43, 911 n.2, 116 P.3d 374; Merrill, 2005 UT 34, 913-20; Reyes, 2002 UT 13,

1.

77 "

True, “jurisdiction” is a “’slippery’” term “’that means different things
in different circumstances.”” Rettig, 2017 UT 83, 936. The Court
acknowledged in Rettig that the legislature has constitutional authority to
regulate subject-matter jurisdiction. Id. §37. The Court clarified that the Plea
Withdrawal Statute’s jurisdictional nature involves a “narrow notion of
jurisdiction [that] is not a ‘subset’ of subject-matter jurisdiction.” Id. 939 n.7.
After all, subject-matter jurisdiction involves a court’s authority to hear a
class of cases, not specific issues within a case over which it has jurisdiction.
Id. §36. Rettig noted that court rules “generally” regulate a court’s jurisdiction
in the narrower sense of limiting a court’s “authority to decide certain issues,”
while statutes “generally” regulate a court’s subject-matter jurisdiction. Id.

940. And the Court expressed skepticism that the constitution gave the

legislature authority to regulate jurisdiction in the narrower sense. Id. 458
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n.12. But it held that it had “no need to consider this question” because the
defendant had not challenged the constitutionality of the statute’s time limit.
Id.

The constitution gives the legislature authority to regulate not only
subject-matter jurisdiction, but issue-specific jurisdiction — the courts” power
to hear specific issues in a case over which it has subject-matter jurisdiction.
See Utah Const. art. VIII, §5 (authorizing statutory limits on district court’s
original jurisdiction over “all matters”); Western Water, LLC v. Olds, 2008 UT
18, 942,184 P.3d 578 (using “matters” to refer to specific issues a court decides
within a case). This is the “narrow” view of jurisdiction that Rettig doubted
the legislature could regulate, but that doubt overlooked precedent that had
already decided the question in favor of the legislature’s power.

The Court has recognized the legislature’s power to regulate “narrow”
jurisdiction in the context of de novo appeals from justice court. By statute, a
person convicted in justice court may appeal to district court and obtain a
trial de novo. Utah Code §78A-7-118(1). The district court’s ruling “is final
and may not be appealed unless the district court rules on the
constitutionality of a statute or ordinance.” Id. §78A-7-118(8). The Court
upheld the statutory scheme against a challenge that the defendants’ right to

appeal was violated by limiting review in the court of appeals to the
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constitutionality of the ordinance. City of Monticello v. Christensen, 788 P.2d
513, 516-19 (Utah 1990). It did so in part because the jurisdictional restriction
on the issues that may be raised reflected an exercise of the legislature’s
constitutional authority to regulate appellate jurisdiction. Id. at 517-18 (citing
Utah Const. art. VIII, §5). By upholding the limit on appealable issues, the
Court “simply recognize[d] the well-settled principle that it is within the
legislature’s prerogative to define a court’s appellate jurisdiction over
decisions from any lower court so long as such jurisdiction is not expressly
prohibited by the state constitution.” Id. at 518.

The statutory limit on issues that may be raised on appeal from a
de novo appeal in district court was originally in the Utah Constitution. See
Utah Const. art. VIII, §9 (1896); City of Eureka v. Wilson, 48 P. 41, 42-43 (Utah
1897) (holding that Court had jurisdiction only to consider constitutionality
of ordinance and not other issues raised in district court), aff'd, Wilson v.
Eureka City, 173 U.S. 32 (1899). The removal of the jurisdictional limit from
the constitution reflected the view that determining jurisdictional limits on
issues that may be raised “properly lies with the legislature.” Christensen, 788
P.2d at 518. And that change occurred at the same time article VIII, section 4

was adopted.
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This understanding of legislative authority to regulate issue-specific
jurisdiction is reinforced by looking to the federal system. Congress has
constitutional authority to “ordain and establish” inferior courts. U.S. Const.
art. III, §§1-2. The Supreme Court has interpreted that power to include
“power to define the jurisdiction of inferior federal courts.” Yakus, 321 U.S. at
433, 443. And it has interpreted the power to define jurisdiction as the power
to limit a court’s authority to decide a specific issue in a case. Id. at 443-44. In
Yakus, for example, the Court upheld a statute that prohibited the federal
district court from considering a challenge to the validity of a price control in
a criminal prosecution for violating that price control. Id. at 418-19, 429-31,
433, 444-46. As long as the statute retained some opportunity for the
defendant to raise the issue—in Yakus it was a timely administrative
proceeding — the jurisdictional limit was valid. Id. at 433, 444.

Rettig acknowledged that some time limits cut off “appellate
jurisdiction.” 2017 UT 83, 39 n.7. The necessary corollary to that principle is
that the legislature has authority to enact such time limits, because the
constitution explicitly gives the legislature authority to regulate “appellate
jurisdiction.” Utah Const. art. VIII, §§3, 5. The Court seemed concerned about
extending that principle to statutes that also cut off the district court’s

jurisdiction. See 2017 UT 83, 958 n.12. But constitutional language authorizes
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the legislature to do just that. Utah Const. art. VIII, §3. Rettig’s skepticism
about the constitutional foundations for the legislature’s regulation of issue-
specific jurisdiction was therefore unfounded.

Rettig also expressed concern that recognizing this authority would
“swallow the prohibition in article VIII, section 4 on the legislature
promulgating rules of ‘procedure.”” Id. Y58 n.12. But Larsen already
addressed that concern. As discussed, an explicit grant of constitutional
authority to legislate in a specific area trumps article VIII, section 4. Larsen,
850 P.2d at 1265-66. The legislature’s authority to regulate jurisdiction is
indeed broad, but that’s the system our constitution established.

That’s not to say that the legislature can avoid whatever restrictions
article VIII, section 4 imposes simply by calling a statute jurisdictional. The
courts will no doubt look to the “statute’s actual function” when determining
whether it is jurisdictional. See Drej, 2010 UT 35, 420. And jurisdictional bars
may not violate a litigant’s constitutional rights. See Yakus, 321 U.S. at 433,
444. But when the legislature enacts a statute that has the effect of cutting off
a court’s authority to reach an issue, that is a valid exercise of the legislature’s
authority to regulate jurisdiction no matter if the statute may be considered

procedural.
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B. The statute’s time limit is constitutional because its absolute
nature makes it substantive.

In any event, the statute’s time limit is substantive and thus
constitutional under article VIII, section 4.

The Court effectively resolved this issue when it held in State v. Abeyta
that the former Plea Withdrawal Statute’s time limit is substantive and thus
not retroactive. 852 P.2d 993, 995 (Utah 1993). It explained that once the
deadline to withdraw a plea passes, “the right is extinguished.” Id. By
definition, the time limit was thus a substantive statute. See id. Although
Abeyta addressed the substance-procedure distinction in terms of whether to
apply a statutory amendment retroactively, in Drej the Court cited its holding
as an appropriate example of a substantive statute for purposes of Drej’s
separation-of-powers analysis. Drej, 2010 UT 35, 927.

Rippey does not acknowledge Abeyta or address Drej’s application of
its holding in the separation-of-powers context. Instead, he relies on dicta
from Rettig stating that filing deadlines like the one in the Plea Withdrawal
Statute seem to be “quintessentially procedural” —“perhaps the most
rudimentary form of procedure” —and may provide “a potent basis for
questioning the constitutionality of this statute.” Rettig, 2017 UT 83, 958 &

n.12, 59 n.14. Despite these broadsides, the Court reiterated that it was not
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resolving whether the time limit violated separation-of-powers principles
because Rettig had not made that challenge. Id. §959-60.

Rettig did not acknowledge Abeyta. But it critiqued the premise —again,
in dicta—that a case discussing the substance-procedure distinction in the
retroactivity context could “tell us anything meaningful” for a separation-of-
powers analysis. Id. §56 n.11.

Rettig’s critique ignores the Court's own reliance on retroactivity
precedent in interpreting article VIII, section 4. In Drej the Court looked to
retroactivity cases to define substance and procedure precisely for
separation-of-powers purposes. 2010 UT 35, §926-27. Even Rettig relied on
such precedent in holding that, for purposes of article VIII, section 4, the Plea
Withdrawal Statute’s designation of the PCRA as the exclusive remedy for
untimely claims is substantive. 2017 UT 83, 53 (citing Petty v. Clark, 192 P.2d
589, 593 (Utah 1948)).

While Rettig may have a valid point that one “legal construct” may call
for a different line between substance and procedure than another legal
construct, id. 56 n.11, Rippey has not done the work to show that this is such
an instance. He has given the Court no reason to depart from the conclusions
of Abeyta and Drej that the Plea Withdrawal Statute’s time limits are

substantive. He has thus not overcome the presumption of constitutionality.
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In any event, the reasoning of Abeyta and Drej are correct. “Procedural
law ... “prescribes the practice and procedure or the legal machinery by which
the substantive law is determined or made effective.”” Drej, 2010 UT 35, 426
(quoting Petty, 192 P.2d at 593-94). “Substantive law ‘creates, defines and
regulates the rights and duties of the parties ... which may give rise to a cause
for action.”” Id. (quoting Petty, 192 P.2d at 593). These concepts often overlap.
To be sure, some of this Court’s precedent could be read to suggest that the
time limit in the Plea Withdrawal Statute is procedural. See Petty, 192 P.2d at
593 (stating in retroactivity context that statute is procedural when, rather
than “cutting off all review,” it has the effect of “substituting one method of
review for another”); see also Pilcher v. Utah Dep’t of Soc. Servs., 663 P.2d 450,
455 (Utah 1983) (recognizing that statute is procedural and thus retroactive
when it provides “a different mode or form of procedure for enforcing
substantive rights”).

But the weight of authority from this and other jurisdictions shows that
an absolute timing deadline falls on the substantive side of the line. A change
in a court’s “jurisdictional limits” is substantive. State v. Augustine, 416 P.2d
281, 283-84 (Kan. 1966) (retroactivity). And a statute that has the effect of
cutting off rights is substantive. Brown & Root Indus. Serv. v. Industrial

Comm’n, 947 P.2d 671, 676 (Utah 1997) (retroactivity).
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That applies even to time limits. For example, a statute that addresses
the time within which a loan default may be cured is substantive. Washington
Nat. Ins. Co. v. Sherwood Assocs., 795 P.2d 665, 666-70 (Utah Ct. App. 1990)
(retroactivity). On the other hand, a filing deadline that may be extended or
excused is procedural —it does not necessarily cut off rights. Jacobs v. Shelly &
Sands, Inc., 365 N.E.2d 1259, 1262 (Ohio Ct. App. 1976) (separation of powers).
Finally, “[i]f the rule can determine in and of itself the outcome of the
proceeding, it is generally substantive.” Suchit v. Baxt, 423 A.2d 670, 680 (N.].
Super. Law. Div. 1980) (separation of powers).

Each of these principles points to the substantive nature of the Plea
Withdrawal Statute’s time limits. As the Court has repeatedly recognized, the
statute creates an absolute bar that admits no exceptions. E.g., Flora, 2020 UT
2, 991, 15. The limit is jurisdictional, and failure to timely move to withdraw
a plea is outcome determinative of any plea challenge on direct appeal. As
Abeyta recognized, because noncompliance with the statute’s time limit
extinguishes the right to challenge a plea on direct appeal, the time limit is
substantive. 852 P.2d at 995.

Rettig’s dicta expressed concern that if a time limit was substantive
simply because it was absolute, that would “erase[]” the “limitation” of

article VIII, section 4. See 2017 UT 83, 956 n.11. But Abeyta’s rule does not
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sweep so broadly as Rettig assumed. Many time limits that may seem
absolute are not. Rettig pointed to the time limits in rule 12 of the Utah Rules
of Criminal Procedure as an example of a similarly absolute time limit,
because it imposes a waiver sanction for untimely motions and does not
allow for plain-error review. Id. 920. But a defendant on appeal may still
argue that her attorney was ineffective in missing the deadline. See Mills v.
State, 2020 WY 14, 918, 14, 21, 34, 458 P.3d 1 (holding that rule foreclosed
plain-error review of issues not raised in timely motion to suppress, but
reviewing for ineffective assistance). Recognizing truly absolute time limits
as substantive does not create an exception that swallows the rule. Whatever
may be said for other time limits, at the very least the Court should uphold
the time limit in the Plea Withdrawal Statute as substantive law.
C. The statute’s time limit is constitutional because it is

inextricably intertwined with the substantive provisions of the
statute.

Even if the time limit is purely procedural, it is inextricably intertwined
with the substance of the Plea Withdrawal Statute and is therefore
constitutional. This Court held in Drej that a procedural provision in a statute
does not violate separation-of-powers principles when it is “so intertwined”
with the substantive provisions of the statute “that the court must view it as

substantive.” 2010 UT 35, §930-31.
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Rippey acknowledges this principle, Br.Aplt.55, but he offers no
analysis of why it does not apply here. Rippey cannot overcome the
presumption of constitutionality without engaging with precedent
identifying at least one circumstance in which procedural statutes may be
constitutional.

Again, Rettig expressed “doubts” in dicta about the applicability of
“the ‘inextricably intertwined’ analysis” to the Plea Withdrawal Statute’s
time limits. 2017 UT 83, §959-60. But Rettig’s doubts are easily resolved. The
Court suggested that the inextricably-intertwined analysis was proper only
when “[f]laced with a difficult problem of categorizing” the procedural or
substantive nature of the statute at issue. Id. 60 n.15.

That difficulty applies equally to absolute time limits. While a filing
deadline may very well be “quintessentially procedural” in general, id. 458,
precedent from this and other courts firmly establish the substantive nature
of provisions that completely cut off rights or that are outcome determinative,
supra Point II.C. The inextricably-intertwined test is therefore appropriate
even if the Court were to accept Rettig’s dicta about when it applies.

The time limit here is inextricably intertwined with the statute’s
substantive elements. The Court has already held that subsection (2)(c) of the

7

statute is substantive because it “establish[es] a new remedy” in directing
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untimely plea challenges to the PCRA. Rettig, 2017 UT 83, §53. But the
exclusive nature of that remedy comes into play only in conjunction with the
time limits of subsection (2)(b): “Any challenge to a guilty plea not made
within the time period specified in Subsection (2)(b) shall be pursued under Title
78B, Chapter 9, Postconviction Remedies Act, and Rule 65C, Utah Rules of
Civil Procedure.” Utah Code §77-13-6(2)(c) (emphasis added). The Plea
Withdrawal Statute did not create the PCRA. The PCRA provision in the Plea
Withdrawal Statute is superfluous unless read along with the time limits of
subsection (2)(b). And it is the two provisions working in tandem that effect
the policy of the Plea Withdrawal Statute: “protect[ing] the State from
difficulties associated with prosecuting stale claims” and preserving “the
finality of judgments.” Merrill, 2005 UT 34, §44.

The intertwined nature of any substantive and procedural aspects of
the Plea Withdrawal Statute is reinforced by the legislative history of that
statute, particularly around the time of the adoption of article VIII, section 4.
The Plea Withdrawal Statute has been part of the Utah Code of Criminal
Procedure since the beginning, and it has contained a timing provision since
the beginning as well. Utah Rev. Stat. §4790 (1898) (“The court may at any
time before judgment upon a plea of guilty, permit it to be withdrawn and a

plea of not guilty substituted.” (emphasis added)).
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In 1980 the legislature separated out formal rules of procedure from
the Code of Criminal Procedure. It adopted the Rules of Criminal Procedure
as Chapter 35 of Title 77, and it renumbered and reenacted the remaining
provisions of Title 77 as the Code of Criminal Procedure. 1980 Utah Laws 86;
1980 Utah Laws 110. As part of the Rules of Criminal Procedure, the
legislature adopted rule 11, which governed pleas. 1980 Utah Laws 86, 93-94.
But the legislature did not put the time limit for withdrawing pleas in rule 11.
Rather, it left the Plea Withdrawal Statute in the Code of Criminal Procedure.
1980 Utah Laws 110, 133; Utah Code §77-13-6 (eff. 7/1/1980 to 4/24/1989)
(imposing good-cause requirement for withdrawal and timing requirement
that any withdrawal to occur “prior to conviction”).

In January 1989, four years after the constitution was amended to
clarifty the Court’s rulemaking authority, the Court formally adopted the
Rules of Criminal Procedure as enacted in the Utah Code. Christensen, 788
P.2d at 519 (Durham, J., dissenting) (quoting order from Court adopting
rules). The legislature then repealed the statutory Rules of Criminal
Procedure. 1989 Utah Laws 479, 486. However, the Court did not adopt and
the legislature did not repeal the rest of the Code of Criminal Procedure in
Title 77. Whatever the substance-procedure distinction means in the context

of article VIII, section 4, both branches of government apparently viewed
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some procedural matters to be within the legislature’s power to govern by
statute.

In the same session that the legislature repealed the Rules of Criminal
Procedure, it amended the Plea Withdrawal Statute to include a thirty-day
deadline. 1989 Utah Laws 163, 163. In that same bill, it amended rule 11 to
give courts authority to excuse default under the thirty-day deadline. The
legislature was attuned to the requirements of article VIII, section 4. Had the
legislature believed the Plea Withdrawal Statute and accompanying time
limit to be purely procedural, it likely would have repealed that statute and
moved all of it into rule 11.

The legislature likely viewed the Plea Withdrawal Statute as
predominantly substantive and thus within its purview, regardless of any
procedural components. This can be seen in how the legislature treated
another provision that it moved from the rules into statute. When the
legislature repealed the Rules of Criminal Procedure, it created a committee
to review the rules and recommend “which provisions should be reenacted
as codified substantive law under Article VIII, Utah Constitution.” 1989 Utah
Laws 479, 486. The committee recommended reenacting as a statute the rule
governing guilty-and-mentally-ill pleas and not-guilty-by-reason-of-insanity

pleas. Even though the rule covered many procedural matters such as jury

-62-



instructions and the timing of motions and hearings, the committee believed
the rule was “predominantly substantive.” Special Report and
Recommendations to the Interim Judiciary Committee and the Utah Supreme Court,
at 8 (Oct. 1989) (addressing rule 21.5).} The legislature followed the
recommendation and enacted a predominantly substantive statute with
several timing provisions. 1990 Utah Laws 14, 14-16.

In short, the history of the Plea Withdrawal Statute and the Court’s
and legislature’s treatment of the Code of Criminal Procedure support the
conclusion that any procedural component of the Plea Withdrawal Statute is
inextricably intertwined with its substantive components and is thus within

the legislature’s authority to enact.

11 Attached as Addendum C.
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CONCLUSION

For the foregoing reasons, the Court should reject Rippey’s challenge
to the constitutionality of the Plea Withdrawal Statute and allow him to
proceed with any challenge to his sentence he may wish to raise.*?

Dated April 14, 2023.

SEAN D. REYES
Utah Attorney General

/s/ William M. Hains
WILLIAM M. HAINS
Assistant Solicitor General
Counsel for Appellee

12 Rippey argues that if the Court strikes down the statute, it should
“fashion a procedural mechanism” that will allow Rippey and others like him
to challenge their pleas on direct appeal. Br.Aplt.61-64. But if the Court strikes
down the statute, there is no longer any jurisdictional bar keeping the Court
from hearing Rippey’s challenge to his plea in the present appeal. Rippey
would not need a new rule allowing him to challenge his plea. Nor would
any other defendant who has yet to take a direct appeal. To the extent Rippey
wants a rule governing other defendants in future cases, the Court should
address that question through its regular rulemaking process in the event the
Court strikes down the statute.
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Utah Constitution

Effective 1/1/2021
Article I, Section 12 [Rights of accused persons.]

In criminal prosecutions the accused shall have the right to appear and defend in person and by
counsel, to demand the nature and cause of the accusation, to have a copy thereof, to testify in the
accused's own behalf, to be confronted by the witnesses against the accused, to have compulsory
process to compel the attendance of witnesses in the accused's own behalf, to have a speedy
public trial by an impartial jury of the county or district in which the offense is alleged to have been
committed, and the right to appeal in all cases. In no instance shall any accused person, before
final judgment, be compelled to advance money or fees to secure the rights herein guaranteed.
The accused shall not be compelled to give evidence against himself or herself; a person shall not
be compelled to testify against the person's spouse, nor shall any person be twice put in jeopardy
for the same offense.

Where the defendant is otherwise entitled to a preliminary examination, the function of that
examination is limited to determining whether probable cause exists unless otherwise provided by
statute. Nothing in this constitution shall preclude the use of reliable hearsay evidence as defined
by statute or rule in whole or in part at any preliminary examination to determine probable cause
or at any pretrial proceeding with respect to release of the defendant if appropriate discovery is
allowed as defined by statute or rule.
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Article VI
Judicial Department

Article VIII, Section 1 [Judicial powers -- Courts.]

The judicial power of the state shall be vested in a Supreme Court, in a trial court of general
jurisdiction known as the district court, and in such other courts as the Legislature by statute may
establish. The Supreme Court, the district court, and such other courts designated by statute shall
be courts of record. Courts not of record shall also be established by statute.

Article VIII, Section 2 [Supreme court -- Chief justice -- Declaring law unconstitutional --
Justice unable to participate.]

The Supreme Court shall be the highest court and shall consist of at least five justices. The
number of justices may be changed by statute, but no change shall have the effect of removing
a justice from office. A chief justice shall be selected from among the justices of the Supreme
Court as provided by statute. The chief justice may resign as chief justice without resigning from
the Supreme Court. The Supreme Court by rule may sit and render final judgment either en banc
or in divisions. The court shall not declare any law unconstitutional under this constitution or the
Constitution of the United States, except on the concurrence of a majority of all justices of the
Supreme Court. If a justice of the Supreme Court is disqualified or otherwise unable to participate
in a cause before the court, the chief justice, or in the event the chief justice is disqualified or
unable to participate, the remaining justices, shall call an active judge from an appellate court or
the district court to participate in the cause.

Article VIII, Section 3 [Jurisdiction of Supreme Court.]

The Supreme Court shall have original jurisdiction to issue all extraordinary writs and to answer
guestions of state law certified by a court of the United States. The Supreme Court shall have
appellate jurisdiction over all other matters to be exercised as provided by statute, and power to
issue all writs and orders necessary for the exercise of the Supreme Court's jurisdiction or the
complete determination of any cause.

Article VIII, Section 4 [Rulemaking power of Supreme Court -- Judges pro tempore --
Regulation of practice of law.]

The Supreme Court shall adopt rules of procedure and evidence to be used in the courts of the
state and shall by rule manage the appellate process. The Legislature may amend the Rules of
Procedure and Evidence adopted by the Supreme Court upon a vote of two-thirds of all members
of both houses of the Legislature. Except as otherwise provided by this constitution, the Supreme
Court by rule may authorize retired justices and judges and judges pro tempore to perform any
judicial duties. Judges pro tempore shall be citizens of the United States, Utah residents, and
admitted to practice law in Utah. The Supreme Court by rule shall govern the practice of law,
including admission to practice law and the conduct and discipline of persons admitted to practice
law.

Article VIII, Section 5 [Jurisdiction of district court and other courts -- Right of appeal.]
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The district court shall have original jurisdiction in all matters except as limited by this
constitution or by statute, and power to issue all extraordinary writs. The district court shall have
appellate jurisdiction as provided by statute. The jurisdiction of all other courts, both original and
appellate, shall be provided by statute. Except for matters filed originally with the Supreme Court,
there shall be in all cases an appeal of right from the court of original jurisdiction to a court with
appellate jurisdiction over the cause.

Article VIII, Section 6 [Number of judges of district court and other courts -- Divisions.]

The number of judges of the district court and of other courts of record established by the
Legislature shall be provided by statute. No change in the number of judges shall have the effect
of removing a judge from office during a judge's term of office. Geographic divisions for all courts
of record except the Supreme Court may be provided by statute. No change in divisions shall have
the effect of removing a judge from office during a judge's term of office.

Article VIII, Section 7 [Qualifications of justices and judges.]

Supreme court justices shall be at least 30 years old, United States citizens, Utah residents
for five years preceding selection, and admitted to practice law in Utah. Judges of other courts
of record shall be at least 25 years old, United States citizens, Utah residents for three years
preceding selection, and admitted to practice law in Utah. If geographic divisions are provided for
any court, judges of that court shall reside in the geographic division for which they are selected.

Article VIII, Section 8 [Vacancies -- Nominating commissions -- Senate approval.]

(1) When a vacancy occurs in a court of record, the governor shall fill the vacancy by appointment
from a list of at least three nominees certified to the governor by the Judicial Nominating
Commission having authority over the vacancy. The governor shall fill the vacancy within 30
days after receiving the list of nominees. If the governor fails to fill the vacancy within the time
prescribed, the chief justice of the Supreme Court shall within 20 days make the appointment
from the list of nominees.

(2) The Legislature by statute shall provide for the nominating commissions' composition and
procedures. No member of the Legislature may serve as a member of, nor may the Legislature
appoint members to, any Judicial Nominating Commission.

(3) The Senate shall consider and render a decision on each judicial appointment within 60 days of
the date of appointment. If necessary, the Senate shall convene itself in extraordinary session
for the purpose of considering judicial appointments. The appointment shall be effective
upon approval of a majority of all members of the Senate. If the Senate fails to approve
the appointment, the office shall be considered vacant and a new nominating process shall
commence.

(4) Selection of judges shall be based solely upon consideration of fitness for office without regard
to any partisan political consideration.

Article VIII, Section 9 [Judicial retention elections.]

Each appointee to a court of record shall be subject to an unopposed retention election at the
first general election held more than three years after appointment. Following initial voter approval,
each Supreme Court justice every tenth year, and each judge of other courts of record every sixth
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year, shall be subject to an unopposed retention election at the corresponding general election.
Judicial retention elections shall be held on a nonpartisan ballot in a manner provided by statute. If
geographic divisions are provided for any court of record, the judges of those courts shall stand for
retention election only in the geographic division to which they are selected.

Article VIII, Section 10 [Restrictions on justices and judges.]

Supreme court justices, district court judges, and judges of all other courts of record while
holding office may not practice law, hold any elective nonjudicial public office, or hold office in a
political party.

Article VIII, Section 11 [Judges of courts not of record.]

Judges of courts not of record shall be selected in a manner, for a term, and with qualifications
provided by statute. However, no qualification may be imposed which requires judges of courts
not of record to be admitted to practice law. The number of judges of courts not of record shall be
provided by statute.

Article VIII, Section 12 [Judicial Council -- Chief justice as administrative officer -- Legal

counsel.]

(1) There is created a Judicial Council which shall adopt rules for the administration of the courts
of the state.

(2) The Judicial Council shall consist of the chief justice of the Supreme Court, as presiding officer,
and other justices, judges, and other persons as provided by statute. There shall be at least
one representative on the Judicial Council from each court established by the Constitution or by
statute.

(3) The chief justice of the Supreme Court shall be the chief administrative officer for the courts
and shall implement the rules adopted by the Judicial Council.

(4) The Judicial Council may appoint legal counsel which shall provide all legal services for the
Judicial Department unless otherwise provided by statute.

Article VIII, Section 13 [Judicial Conduct Commission.]

A Judicial Conduct Commission is established which shall investigate and conduct confidential
hearings regarding complaints against any justice or judge. Following its investigations and
hearings, the Judicial Conduct Commission may order the reprimand, censure, suspension,
removal, or involuntary retirement of any justice or judge for the following:

(1) action which constitutes willful misconduct in office;

(2) final conviction of a crime punishable as a felony under state or federal law;

(3) willful and persistent failure to perform judicial duties;

(4) disability that seriously interferes with the performance of judicial duties; or

(5) conduct prejudicial to the administration of justice which brings a judicial office into disrepute.

Prior to the implementation of any commission order, the Supreme Court shall review

the commission's proceedings as to both law and fact. The court may also permit the
introduction of additional evidence. After its review, the Supreme Court shall, as it finds just
and proper, issue its order implementing, rejecting, or modifying the commission's order. The
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Legislature by statute shall provide for the composition and procedures of the Judicial Conduct
Commission.

Article VIII, Section 14 [Compensation of justices and judges.]
The Legislature shall provide for the compensation of all justices and judges. The salaries of
justices and judges shall not be diminished during their terms of office.

Article VIII, Section 15 [Mandatory retirement.]

The Legislature may provide standards for the mandatory retirement of justices and judges from
office.

Article VIII, Section 16 [Public prosecutors.]

The Legislature shall provide for a system of public prosecutors who shall have primary
responsibility for the prosecution of criminal actions brought in the name of the State of Utah
and shall perform such other duties as may be provided by statute. Public prosecutors shall
be elected in a manner provided by statute, and shall be admitted to practice law in Utah. If a
public prosecutor fails or refuses to prosecute, the Supreme Court shall have power to appoint a
prosecutor pro tempore.
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Utah Constitution (1896)
Article VIII

Section 9. [Appeals from district court: record, etc. From justices' courts.]

From all final judgments of the district courts, there shall be a right of appeal to
the Supreme Court. The appeal shall be upon the record made in the court
below, and under such regulations as may be provided by law. In equity cases
the appeal may be on questions of both law and fact; in cases at law the appeal
shall be on questions of law alone. Appeals shall also lie from the final orders
and decrees of the Court in the administration of decedent estates, and in cases of
guardianship, as shall be provided by law. Appeals shall also lie from the final
judgment of justices of the peace in civil and criminal cases to the District Courts
on both questions of law and fact, with such limitations and restrictions as shall
be provided by law; and the decision of the District Courts on such appeals shall
be final, except in cases involving the validity or constitutionality of a statute.
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in line 4, the word ‘“jurisdiction,’” and
strike out all the remaining portion of
the section after the word ‘‘compensa-
sation,’ in line 6.

Mr. THURMAN., Mr. President, I
object to that, because we'want to limit
the power of the Legislature to extend
the jurisdiction of justices of the peace.
We do not want them ever to have the
power to give justices any more juris-
diction than they have now. They
may restrict it but not enlarge it.

The amendment of Mr. Boyer was
withdrawno.

Mr. Evauns, of Weber, offered the fol-
lowing substitute for the section:

The slature may provide for the
election of justices of the peace in each
county, clity, and incorporated town in
the State, and fix by law their powers
and compensation. The jurisdiction of
justices of the peace shall be as now
provided by law, but the Leglslature
may restrict the same.

Mr., THORESON. Do you think it
would be proper for the Legislature to
fix the compensation of justices of the
peace In cities?

Mr. EVANS (Weber). Why, It has the
power to do that, only 1t can fix fees if
it wants to, just as it does now. We are
here creating courts. That is the only
purpose of mentloning justices of the
peacs at all. We are creating that class

of courts in pursuance of section 1 of
Zhis article.

Mr. THORESON. I understood your
spbatitute for this section fixes the com-
pensation or authorizes the Legislature
to fix the compensation.

Mr. EVANS (Weber). It will do that,
but of course the Legislature will have
power over the cltles. The elty iz only
a creature of the State and it might del-
egate the power to the cities to do that.

Thesubatitute of Mr. Evans, of Weber,
Was r'ejected‘

Mr. RICHARDS., Mr. Presldent, be-
{ore passing section 8, I move that the

word “but” be stricken out at theend’

of line 6, and the word “unless” inserted
ip Heu thereof, and the word “may”

JUDICIARY.

. not believe in splitting halrs.

April 25.

stricken out in Iine 7, and the word
“ghall”’ {nserted.

Mr. GOODWIN, Would you mnot
change your word unless to ‘‘until?”

Mr. RICHARDS. I have no objection.
It seems to me the way it stands now
it {8 rather contradictory in terms.

Mr. THURMAN. Mr. President, I do
It seems
to me that {8 what we aredoing, but the
word until implies that the Legisiature
wlili do It probably as soon as they get
an opportunity. Now, that is not the
meaning of it. It means that the juris-
diction shall remain as It now is. But
if the Legislature ever chooses to do so,
it may restrict it. Now, why I8 not
“but’’ the proper word?

The amendment of Mr. Richarde was
rejected.

Section 9 was read.

Mr. RICHARDS. Mr. Preaident, I
move to insert after the word ‘“court,”™
in the third line, the following words:
“Upon such conditions and under sach
regulations as may be prescribed by
law.” 1t seems to me that as the sec-
tion now stands it might give an un-
qgualified right of appeal without com-
plying with the regulations in the way
of fillng bond, etc., a8 the Legislature
might prescribe, and I think thatit is
proper that the Legisiature should have
power to prescribe certaln conditions
and regulations.

Mr. GOODWIN. 1 would ask Mr.
Richards if his idea is that under this
amendment & man could take an appeal
without paying costs? If that is the
case, I think the amendment good.

Mr. THURMAN. Mr. President, I
have an amendment to cover the same
ground and including something eles
with it. My motion s to strike out all
of Hoes 2 and 8 down to the word
slone, in line 8, and {nsert the following:

From all final judgments of the dis-
trict court, there shall be & right of ap-
to the supreme court, under such
lations as may be provided by law.

In equity, the appeal may be on gues-




April 25.

tions of law and fact. In cases at law,
:llle appeal shall be on questions of law
one.

In the article as reported by the com-
mittee we provided that an appeal
should be upon questions of law alone
in all cases. The gentleman from Salt
Lake, Mr. Varlan, moved to strike out
the same words that I now move to
strike out.

Mr. VARIAN. They are stricken out.

Mr. THURMAN. He moved to strike
out the words ‘“‘on questions of law
alone;”” that prevalled. That left it
that an appeal could He upon both
questions of law and fact in all cases
from the district court. Now, I think
he agrees with me that in equity cases
that is right, but in law cases where
the facts have been found by a jury, the
sapreme court ought not to have &
right to review thoes facta except it be
for purposes of determining the legal
question involved.

Mr. EVANS (Weber). 1 want to ask
Mr. Thurman & question, and also Mr.
Varian. I am convinced that the way
that reads, that in the supreme court
you could take your witnesses and
have 8 retrial before the supremecourt.
I do not belleve that elther of the gen-
tlemen intend that. It says upon both
queationa of law and {aect, just as an
appeal is taken from a justice’s court to
the district eourt, on both guestions of
law and fact, and there I8 no question
but what a man could go into the su-
preme court with his witnesses and
have another trial, and I do not bellevs
that was ever intended by the mover.

Mr. VARIAN. Icall the gentleman’s
attention to the fact that the all-lmpor-
tant provision there is “‘under such reg-
ulations as may be provided by law.”
Now, of course, the statute as we have
ftnow, i it is continued over, willregu-
latethat. Wemustassume that the Leg-
islature will regulate it

Mr. EVANS (Weber). [ think the
words, “‘an appeal on guestions of both
ilsw and fact,” are well understood and

JUDICIARY.
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well defined by the courts. It means a
retrial of the iasue. Now, if they would
say, ‘‘upon the reeord,” or something
of that kind, so that the supreme court
may review the fact in equity cases, it
would be all satisfactory, but we cer-
tainly do not want to get the idea here
that a jury can be called in the supreme
court and witnesses can be introduced
there and have a trial of the entire
issue, and I belleve this is broad enough
to cover that state of facts.

Mr. VARIAN. Let me call your at-
tention to the fact that in another sec-
tion the jurisdiction of the supreme
court is limited to appellate jurisdic-

tion. It does not mean original juris-
diction.

Mr. THURMAN. It does not mean
& trial.

Mr. VARIAN. The general rule in re-
gard to equity causes {s that the
evidence iz taken by what we call
depositions; that is, it {8 taken down in
writing; witnesses are never called in
equity cases, except in accordance with
the code statute, and this means ap-
pellate juriadiction. Whatever may be
in the record of the court below would
be taken to the court above.

Mr. EVANS (Weber). I would like to
call the attention of the Conventlon
agaln to this matter. [ am satisfled it
is a mistake. 1 do not believe that
there iz any gentleman but what would
agree with me that an appeal from the
justice’s court to the district court
would be a trial anew beforea jury, and
the recalling of the witnesses and & re-
examination of all the facts. Now, the
clause in that section relating to ap-
peals from justices’ courts to the dis-
trict court reads as follows:

And also appesls shall lie from the
final judgments of justices of the
peace (o clvil and criminal cases, to
the distreict court, upon hoth guestions
of law and fact.

Mr. VARIAN. What interpretation
does the gentleman give the word ap-
peal in this amendment? ‘‘The appeal
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shall be,” on certain questions. That
18, the appeal shall be from questions of
law and fact. It doee not mean the
original jurisdiction.

Mr. EVANS (Weber). *‘And appeals
alao shall lle from the justice’s court to
the district court upon both questions
of law and fact.” It is an appeal from
the justice’s court to the district court,
just as it is an appeal from the district
court to the supreme court, and if it is
construed that a trial will be had anew
in the district court, from the justice ot
the peace, then it would certainly be so
in an equity case, because the language
is identical. I would like to have that
amended In some way s0 that it would
be uporn the record made in the district
court.

Mr. THURMAN. Mr. President, I will
accept an amendment proposed by the
gentleman, an appeal on the record if
there can be any sort of doubt about it.
There {8 not any in my mind.

Mr. EVANS (Weber). Mr. President,

I will offer an amendment to that after

the word {act:

In equity cases the appeal may be on
both questions of law and fact as made
upon the record in the court below.

Mr. MALONEY. Does Mr. Thurmsao
mean to cut off an appeal from orders
after final judgment?

Mr. THURMAN. I think it is pro-
vided for lower down In the section.

Mr. MALONEY. 1 did pot know
whether 1 understood your amendment.
I am in favor of leaving it to the Legls-
lature. This may not work well and
they may want to change it.

Mr. EICHNOR. Mr. President, I do
not know how many amendments are
before the house, but [ am opposed to
all amendments. The way it was
amended the other day 1 think it is
right.

Mr. EVANS (Weber). Mr. President,
I desire to withdraw the amendment
which I suggested. I am just lke Mr.
Eichnor. There s great danger in this
wection.

JUDICIARY.

April 25

Mr. SQUIRES. Mr. President, I am
waliting patlently for the lawyers to
agree 80 [ shall know how to vote on
this proposition. I wish they would
put their heads together and fix this
thing up.

Mr. EVANS (Weber). Mr. President,
I can get this matter before this Con-
vention very readily. I move as an
amendment that the words, ‘“on ques-
tions of law alone,” be inserted after
the word court, in line 8.

Mr. CREER. The words that were
stricken out’the other day?

Mr. EVANS (Weber). The words that
were stricken out the other day, on Mr.
Varlan's motion, that they may be re-
instated.

Mr. VARIAN. Mr. President, I sug-
gest as point of order, that amendment
is not pertinent now. It is not amn
amendment to the amendment, and the
amendment to the section covers those
three lines. Mr. Thurman offers an
amendment to those three lines as a
substitute. Now, Mr. Evans comes in
with an amendment to the three lines
of the section. It is not an amendment
to Mr. Thurman’s amendment. Mr.
Evans must wait, uniess he chooses to
amend Mr. Thurman’s amendment,
until we get throogh with that.

The PRESIDENT. The point of
order is weil taken.

Mr. EVANS (Weber). Then, Mr. Pres-
ident, =8 & part of my remarks, I
want to state my reasons {or votlng
down the amendments offered. [ want
to state right here in the beginning
that this section was drawpn—and I
think that [ will not be gullty of any
breach of courtesy i I name the gentle-
man—by Judge Sutherland sand other
wiselawyers who assisted thecommittee
in this matter of the jurisdiction of
courts. It I8 & well eatablished princi-
ple that appeals to the supreme court
ought to be on qguestions of law alone.
These words which were stricken ocut
will work & great hardship on those
people who are least able to stand it.
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You let a supreme court have power
to review the facts that a district court
bhas had the right to review, and the
chances are that the man who is least
able to stand the reversals will have to
bear the burden. Take it, gentlemer, in
cases of rallroad corporations, where
an individual ig2 injured by a company,
and suppose a supreme court has the
right to review the facts in that case;
suppose a consideration of the facts
were not conclusive by the trial court,
where it sits and sees the witnesses and
their conduct, their manner, and their
deportment upon the witnees stand,
and is capable then and there of judg-
ing aa to whether the witness is telling
the truth or not—take all that away,
take the cold record into the supreme
court, and permit a review upon the
tacts, and injury will result to that very
class of people who are least abie to
afford it. It is a well recognized and
understood principle of law, that a
trial court is the best judge of the facts,
and if he tries the chse correctly, sees
the witnesses,'and their conduct and de-
portment, and determines what the
truth is, the facts ought to remaln
there, and the supreme court cught to
have nothing to do except t¢ review
any mistakes or errors which might
have oceurred by reasson of some ques-
tion of law. Some gentlemen might
say that the supreme court would not
even have the right to examine into the
avidence for the purpose of ascertaining
whether the facts alone justified the
verdict; but that is not true. If all theg
focts taken together do pot as a meai-
ter of law justify the verdlet, the su-
preme court will reverse the casz. But
this principle of permitiing & suprems
court that is far removed from the peo-
ple, and from the witnesses, to deter-
mine upon a gquestion of fact which it
{s the pecullar provioce of the trial
court to determine, I8 wrong In priu-
eiple, and ought not to be permitted in
s constitution, And I affirm here now
that even if the substitute offered by
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Mr. Thurman be adopted, that there
will be a retrial upon questions of fact
in the supreme court. Every decision
will 80 hold. Every court will so hold
when it comes to construing it. As
this ie now drawn, itis in conformity
with the conatitutions that are usually
written, it 18 in conformity with the
statutec where the jurisdiction of the
courts 18 defined, and this question here
of a departure such as that which is
now proposed, 18 dangerous in the ex-
treme. We might as well abollsh our
territorial courts altogether, and just
have a supreme court, who can review
the facts—with judges that are far re-
moved from the people, that are not so
closely in touch with them as these
trial judges who sit, and see and exam-
ine the evidence carefully, scrutinize the
witnesses, know the impulses and en-
vironments, and all that—to take that
away from those courts would be an
outrage, a shame, and unprecedented.
So that I say, that the words which
were stricken out the other day ought
to be reinserted and the section left just
as It was reported by the committee.
Mr. VARIAN. Mr. President, it seems
to me the gentleman I8 not using his
pesual discrimination. Thisis nota gues-
tion of appeal to prejudice. Itisnot s
question of rallroad corporations, nor
one of the trial of causes agalnst them.
I quite agree with him, and I think my
friend Mr. Thurmsan quite agrees with
bim, that io law cases—that means all
cases that under any clrcumstances can
be trled by a jury—the determination
of the guestion of fact cught to emd
with the trial court; but we have in our
system a system of equity law which
never hag beon and probably never will
be sublected to the trial by Jury. It is
entirely distinet ifn every way. Untll
within a few years, In the states of the
weatern coast and In New York, the
gvidence in that claas of cases was
never taken before the court in person,
by the witnessee appearing in person,
it was taken by deposition or In writ,
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ing and it was passed upon by the trial
court and the appellate court, ques-
tlons of law arising in such cases being
80 necessarily connected and involved
with the questions of fact, which, ever
shifting and changing as they do, pre-
sent new phases and questionsof equity
law. So that in the main you may say
that an equity cause is always a ques-
tion of law. Now, we quite agree with
my friend, Mr. Evans, upon this ques-
tion, .and when these worde were
stricken out the other day, it was with
the avowed purpose and the dlstinct
understanding, as I remember It, that
some substitute would be arranged for,
to cover the ground, to be presented at
this time Mr. Thurman has presented
that substitute for those words, mak-
ing the distinction clearly between law
cases and cases of equity. Itis the dis-
tinction that is preserved In the Con-
stitution of the United States, in the
peventh amendment, which provides
that in all cases of a trilal by jury, the
questionshall not be reviewed in any
other way except as at the common law.
That is, by the trial courta. There the
matter ends, just a8 my friend suggests,
but that does not interfere with the
equity system which prevails in the
tederal courts. It prevalls, here for that
matter. Now, all that Is ssked by this
substitute is that it shall be made per-
fectly clear that the supreme court
ghall not be restricted of the jurisdic-
t{ion that prevalls everywhere, ln every
gtats in the Union and in the federal
court, of reviewing guestlons of fact in
equity causes, because they cannot re-
view the questions of law without they
review and declde the guestion of lact
appearing upon the record. Nor, do I
think that the fear and appre-
henslon expressed by my friend that
this language may or will be construed
go a8 to glve the supreme court orig-
inal jurisdiction in those causes is well
founded. It means just what it says.
First, in a preceding section the court
ghall have appellatejuriadiction; second,
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in the exercise of that appellate juris-
diction, it may not in quesations of law
review questions of fact; it may in
equity causes review questions of fact
as they are now reviewed and have
been ever since the system of equity
came into existence four or five hundred
years ago. That is all, as I understand
it, but if I am mistaken in the construc-
tion of my Iriend’s amendment, he may
correct me——

Mr. EVANS (Weber). Permit me to
ask a question. If an appeal be allowed
in an equity case, even upon questions
of fact, would not the esupreme court
have the right to determine where the
truth lies, where there ig a conflict in
the evidence?

Mr. VARIAN. Of course.

Mr. EVANS (Weber). That is to say,
if one set of witnesses swear to one
state of facts and another set of wit-
nesses swear to another state of facts,
you would not let the trial court deter-
mine which told the truth?

Mr. VARIAN. Precisely.

Mr. EVANS (Weber). You would
permit the supreme court to review that
confiict?

Mr. YARIAN. Certainly.

Mr. EVANR (Weber). Is there any
authority for that anywhere under our
Awmerican jurlsprudence?

Mr. VARIAN. Mr. President, 1 am
astounded at the queation comiog from
the source that it does. I am actually
astounded. The authority is evers-
where. [t began with the chancellors

girom the first in Eagland. It s exer-
cised to-day by thesupreme court of the
United States, and it is right that it
should be. The system s complex. It
is very different from theaystem at law.
it is necessary that certain rules which
are the fundamental landmarks in the
adminlstration of eguity jurisprodencs
should be malntained, and In order to
malntain them it is necessary in every
case that ths factashould be considered.
It would be a monstrous proposition
if you would confine that system as
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you do the legal system, to the determi-
nation of the facts in each case, to the
trial by jury, to that of the trial judge.
You would have a different system in
the administration of equity law in
every district in the State. Now, that
i{# not analagous at all to the trial
by jury. In a case at law, when
the facts are to be tried by a jury,
they are clean cut; they only relate
to questions of fact and are not con-
nected in that sense with questions of
law, and the jury find the facts—that ls,
the man did so or hedld not do Bo; that
is, the note was given or it was not
given; that is, the fatal blow was
stricken or It was not stricken; there
was malice or there was not mallce;
and upon that finding as it shall be
expressed, the judgment of the law is
pronounced by the court. On all those
questions 1 quite agree with the gentle-
man that there ought to be no review.
It invades the right of trial by Jury.
But this I8 entirely a different question.
We are discussing now a question of a
different system, or at leaat a different
part of the same aystem of jurlspru-
dence. Equity and law go hand in
hand, it is true, side by slde; they
are determined by different principles,
determined in different ways and by
difterent judges, and they ought to
be.
Mr. EVANS (Weber). Mr. Presldent,
it may be contrary to the rules—I know
this Convention has Indulged me many
times, probably more than it should,
but | would like to make a few remarks
reapecting this question. No one else
scems to want to speak. 1f any one
does, I will yield at once. As 1 under-
stand Mr. Varlan now, he would per-
mit the supreme court in an equity case
to review @ conflict in the evidence. [
regret sincerely that he and I should
differ so much with respect to the
decisions of the supreme court of the
Dnited States upon that guestion, be-
cause I never heard it questioned before
that the supreme court would not deal
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with a direct conflict in the evidencs,
and the reason for it is this, gentlemen:
As [ stated before, but did not elabor- |
ate upon it, the trial court, In a case of
equity, has as many conflicts in the evi-
dence aa it does In a case at law. He
sees the witnesses, examines them care-
fully. Why, you know, sometimes a

. man may swear that black is white or

white 18 black, but that does not make
it so. The record may show the
strongeat kind of a case in favorof a
client, when you read it coldly as writ-
ten out, and yet a judge sitting upon
the bench might read right in the face
of that witness a lie In every word and
sentence that he utters; and you would
permit the supreme court, would you,
to pass on that guestion, when It is
without the necessary and essential
means of determining the truth or
falsity of the testimony? And another
thing, if this principle be adopted, that
an equity case can be reviewed upon a
conflict In the evidenecs, then take for
{llustration omne of those classes of
cases which are famillar to you all.
Take a water case among the farmers.
One set of witnesses will ewear that a
certain guantity of water was appro-
priated at a certain time by a certaln
person. Another set of witnesses will
swear that the appropriation was
made prior to that time by the other
party. There will be a direct conflict
in the evidence. The trial judge In
many cases goes out and examines the
water ditches; he looks at the quantity
of water flowing; be examines the
premises. This Is frequently the case in
equity cases, not only in water cases,
but also in mining cases. He goes down
into the shaft, through drifts and
stopes and levels, and exzamines every-
thing to ascertain whether or no the
witnesses have told the truth. Now,
gentlemen, il this cold lact can be re
viewed by the supreme court, the su-
preme court would not be likely to do
these things. It would not examine
the witnesses, 1t would not see their
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deportment, probably would not ex-
amine the premises, or go into the
and make an examination toc
ascertain what the fact is, but would
take a conflict of evidence before it, and
have the right to determine which set
of witnesses told the truth and which
swore falsely. I do affirm, that nosuch
gystem of jurisprudence was ever In-
augurated in any civilized government,
English or American.

The runle is this, that the chancellor
hears all the evidence; from that evi-
dence he makes a finding of fact, which
finding of fact may be reviewed by the
supreme court, or all theevidence might
be taken up with the finding of fact for
the purpose of ascertaining whether the
chanecellor came to the correct conclu-
sion or found the proper facts. Andfif
the evidence shows that he did not find
the proper facts, or {f the facts do not
justify the conclusion, then the supreme
court, as a matter of iaw, reverses the
chancellor and his case s retried,
but not tried by the supreme court. It
is returned to the chancelior again for &
retrial where the wlitnesses can again
be summoned and brought into court
and examined as they were originally.
But this system would slmply over-
turn every {foundation principle of
American jurlaprudence, to permit a
gupreme court, sitting away from
the people and away from the
witnesses, to determine what their mo-
tives and their promptings were at the
time they gave their evidence. This
section is right as 1t stands. Itis Ipthe
interest of every honest litigant. Itls
in the interest of the people &4nd In the
interest of a good system of jurispru-
denee. Any other aystem would over
turn that system, which has long since
bheen established.

Mr. THURMAN. Mr. President, when
the motion was made the other day to
strike out these words, I was the only
one who voted agalnst it. I thoughtlt
very singular that it was 8o nearly
unanimous, but my volce was so lope-
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some when I voted that it almost
frightened me. Now, I objected, and I
went over it with the gentleman from
Salt Lake, Mr. Varian, and told him I
was dissatisfled with that action,
that I did not want the supremse court
to have the right to try guestions of
fact, particularly where they had been
passed upon by a jury, and that the
verdict of the jury should be final as to
facts. He agreed with me that that
was the case, but wanted it made ap-
plicable to equity, so you had a substi-
tute which provides as it has been read,
that the right of appeal is absolute in
all cases, under such regulations asmay
be provided by law. In equity cases, it
may be upon both questions of the law
and fact. In cases at law it shall be
upon questions of law alone. Now,
there is an appeal allowed to-day for
insuficlency of the evidence, whereby
the supreme court can even review the
facts passed upon by a jury, and in
some casee say that the jury found
wrongly. There they passed upon the
facts, and I take It that that i8 what
this means, that we do not want to
permit the supreme court to pass upon

.even the sufficiency of the evidence.

Because for the trial judge to say to &
jury that they shall be the sole judges
of the facts and the sufficlency of the
evidence and the weight of it, and after
they have decided it under those in-
structions, to have some other man or
set of men review that and say that the
jury decided wrong, 18 not to leave the
facta with the jury, and for that reason
we want it understood here that in
cases at law where a jury passes upon
the facts, there should be no review of
the facts by the supreme court; but In
cases of equity that it might continue
juat as it I8 to-day under existing law.
Now, I will be frank, It may be my ig-
porance—if that means anythlng more
than it does to-day, that the court may
review the facts for the purposs of de-
termining the sufiiciency of theevidence,
then | agree with the gentleman and
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am not in favor of it, but 1 take it that
that ia all it means.

Mr. EVANS (Weber). I thank you for
your kindly expresaions on this matter.
Mr. Varian thinks the supreme court
would have the right to determine the
fact where the evidence is conflicting,
and I want to call your attention
further to the fact that the section aa
you propose gives the supreme court
the right to review the facta. If they
have the right to review the facts, have
not they the right to review a conflict
in the evidence?

Mr. THURMAN. Now, they have a
right to review the facta undersuch reg-
ulations a8 may be provided by law.
That {8 & part of my amendment, and I
-say that it means more than simply
fixing a bond and all that, but that-it
gives to the Leglslature the right to
regulate the appeal and the extent of it,
and 1 think that it means exactly what
our system is to-day. And In relatlon
to these rallroad companies and rall-
road cases, permit me to say this, that
where a case 18 tried by the court alone
(and equity cases are always tried by
the court alone) it might be very con-
venient for the poor man tc have some
other court have a right to review the
facts to some extent.

The guestion being taken on the
amendment of Mr. Thurman, the Con-
vention divided, and by a vote of 88
ayes to 28 noes, the amendment was
agreed to.

Mr. EVANS (Weber). Mr. Preaident,
I change my vote to the afiirmative for
the purpose of moving a reconsidera-
tion, :

Mr. VARIAN. [ object. The gentle-
man cannot change his vote after the
declsion ls announced.

Mr. EVANS (Weber). 1 cannot vois
for this judicial articls with thatamend”
ment in it, and will not.

Mr. VARIAN. Mr. President, I will
say this, if after the section is passed
the gentleman reguests it, I will give
notlee of reconsideration myself.
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The PRESIDENT. WIill that be sat-
isfactory?

Mr. EVANS (Weber).
very aatisfactory indeed.

Mr. EICHNOR. Mr. President, I move
to strike out section 8.

The motion was rejected.

Mr. RICHARDS. Mr. President, I
move to strike out the word “an,’”’ at
the end of line 8, section 8, and the word
“appeal,” in the beginning of Une 4, be
made to read ‘‘appeals.”’

The amendment was agreed to.

Sections 10, 11, 12, 18, 14, 15, 16, 17 and
18 were read.

Mr. EICHNOR. I would ask the
chairman of the committee a quesation
with regard to eection 18. Many con-
stitutions provide that all criminal
prosecutions should be as against the
peace and dignity of the state.

Mr. GOODWIN. That was put in and
stricken out; I do not remember how.
I believe it was on the ground that it
did not amount to anything. Thatis
something I am not at all particular
about.

Sectlona 18 and 20 were read.

Mr. EVANR (Weber). Mr. President,
I want to call attention tosection 18, to
show the consistency of the vote taken
a while ago. There shall be but one
form of clvil action, and law andequity
may be administered in the sameaction.
You have a case of law and equity
mized. How would that be? Would
the case be divisible for purposes of ap-
peal.

Mr. VARIAN. Yes, it Is, and has
been 8O,

Mr. EVANS (Utah). Mr. President, I
move to amend section 20 by strikiag
out the words, “and milsage.”

Mr. CREER. Mr. President, I have
a substitute as {cllows:

That will be

Until otherwise provided by law, sal-
aries of the supreme judges shail be
three thousand dollars a year, pald
guarterly, and that of the distriet
judges twenty-five hundred dollars a
year, pald quarterly, and their mileage.
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SPECIAL REPORT TO
THE INTERIM JUDICIARY COMMITTEE
ANRD THE UTAH SUPREME COURT

I. INTRODUCTION

During the 1989 legislative session, the
legizslature enacted House Bill 5 which repealed Title 77,
Chapter 35, known as the Rules of Criminal Procedure. The
legislation was enacted to transfer the Rules of Criminal
Procedure from the legislature to the Utah Supreme Court
congistent with the Court's rulemaking authority under
Article VIII. The act also established a seven member
committee to review Title 77, Chapter 35 of the Utah Code,
to determine which provisions, if any, should be reenacted
as substantive law by the legislature and to submit its
recommendations to the Interim Judiciary Committee and the
Supreme Court.

The following report was prepared by the 7 member
committee pursuant to House Bill 5 and contains a
chronology of events, a description of the committee's
procedures, a discussion of the distinction between
substantive and procedural rules and the recommendations
of the committee.

I1. CHRORMOLOGY OF EVERTE

In 1985, Article VIII Section 4 of the Utah
Constitution was revised to vest authority with the
Supreme Court for the adoption of rules of procedure and
evidence for the courts of the state. (A copy of Article
VIII is attached as Exhibit 1)

On January 13, 1989, the Utah Supreme Court,
pursuant to its constitutional rulemaking authority,
adopted, with two exceptions, Title 77, Chapter 35, as the
Supreme Court's Rules of Criminal Procedure. These
exceptions were Sections 77-35-12(g) and 77-35-21.5(4)(e)
and (d) which had previously been ruled unconstitutional
by the Court. (A copy of the Supreme Court's Minute Entry
iz attached as Exhibit 2.)

During the 1989 legislative session, the
legislature enacted House Bill 5 which repealed Title 77,
Chapter 35 consistent with the Utah Supreme Court's
authority under Article VIII. The bill also established a
seven member committee to review the Rules of Criminal
Procadure contained in Title 77, Chapter 35 and determine
which provisions should be reenacted as substantive law by
the legislature. The bill provided that the members of
the committee were to be appointed by tha president of the
Senate, the speaker of the House and the State Court




Administrator and that the O0ffice of the Court
Administrator would provide administrative and research
assistance. (A copy of H.B. 5 is attached as Exzhibit 3.)

Those sections of the bill which provided for the
repeal of Title 77, Chapter 35 do not take effect until
July 1, 1990. That section of the bill which establiszhed
the committee took effect on April 24, 1989 to provide the
committee with adequate time to review Title 77, Chapter
35 prior to the effective date of its repeal.

In May, 1989, the president of the Senate and the
speaker of the House each appointed two of the following
members of the State Legislature to serve as members of
the House Bill 5 Committee: Senator Lyle W, Hillyard.
Senator Craig Petersen, Representative Byron L. Harward,
and Representative Stanley M. Smedley. In June, 198%, the
Court Administrator's Office appointed Edward Kimball,
Professor at the J. Reuben Clark College of Law, Brigham
¥Young University; John Hill, Executive Director of the
Balt Lake Legal Defenders' Association; and Rodney Enow,
partner in the law firm of Clyde and Pratt to serve as
members. Carlie Christensen, General Counsel for the
Court Administrator's Office, was assigned to provides
administrative and research assistance to the committee.

I11I. COMMITTEE FROCEDNRE

In accordance with the directive of House Bill 5,
the committee scheduled a series of meetings during the
months of Juna through October, 1989, During these
meetings, the committee members reviewed the scope of the
Supreme Court's rulemaking authority, researched the case
discussing the definitions of and distinction between
substantive and procedural rules, reviewed the federal
rules of c¢riminal procedure and the classifications
adopted by the United States Supreme Court and Congress,
and reviewed legal memoranda prepared by the Office of
Legislative Research and General Counsel and General
Counsel for the Court Administrator's Office. (A copr of
the memorandum prepared by General Counsel reviewing the
case law, the comparative table of the state and federal
rtules, and the memorandum prepared by the Office of
Legislative Research and General Counsel are attached as
Exhibit 4.)

After studying these authorities, the committee
undertook a review and analysis of each rule contained in
Title 77 Chapter 35 and made recommendations as to whether
a rule was procedural and should be repealed from Title
77, Chapter 35 or whether the rule was substantive. If
the rule was substantive, the committes considered whether
the substantive provision existed independent of the rule,
i.e. in the state or federal constitution, case law or




state statute, and therefore, could be repealed without
affecting its substance or whether the provision was the
exclusive basis for the substantive provision and should
be reenacted as legislation.

IV. GSUBETANTIVE AND PROCEDURAL LAW

The decisions of both state and federal
jurisdictions are similar regarding the difference between
substantive and procedural rules. Most jurisdictions
recognize substantive law as the law which creates the
duties, rights and obligations which establish a cause of
action; and procedural law as the method of enforcing
those rights or obtaining redress for their invasion.

i i . 725 P.24d
1335 (Utah 1986).

In the area of criminal law, substantive law
defines those acts which are crimes and prescribes the
punishment for those crimes. Procedural law provides or
regulates the steps by which those individuals who violate
a statute are punished., State v, Augustine, 416 P.2d 28l
(1966).

A practical application of this standard is as
follows: substantive law determines, in and of itself the
outcome of the proceeding, while procedural law is just
one step towards the final determination. For example,
where state law provides that a defendant may have &
peremptory challenges to a jury panal, a reduction im the
number of peremptory challenges available to the defendant
would not affect the outcome of the criminal proceeding,
change the substantive elements of the offense or affect
the defendant's constitutional rights. Accordingly such a
provision is procedural rather than substantive. Simpson
v. Wyrick, 527 F. Supp. 1144 (W.D. Mo. 1981}).

¥. RECOMMENDATICHNS

Based upon the foregoing definitions and
standards, the committee analyzed, debated and voted upon
each rule contained in Title 77, Chapter 35. The
following tables contain a list of each rule number and
its title, the committee's recommendation, and an
explanation of the recommendation.

In making these recommendations, the committee is
mindful of the fact that there is likely to be more than
one viewpoint regarding the distinction betwean substance
and procedure and where that line is drawn may vary
depending upon the context within which the decision is
made. In general, however, it was the committee's view
that the distinction should emphasize the difference
between the rights of the parties and the methods for
enforcing those rights.
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Application and
Effective Date
of Rules

Calculation of
Time

Service and Filing

Prosecution of

Public Offenses
— Contenta of

Indictment and

Information

Filing of
Information and
Indictment

Warrants and
SuUmMOnS

Proceedings before
Magistrace

|

tule ia procedural
should be repealed.

¥

rule is procedural
should be repealed.

rule ia procedural
should be repealed

rule is procedural
should be repealed

B £9 B¢

The rula is procedural
should be repealed

B

The rule is procedural
and should be repealed

The rule contains both
substantive and
procedural provisions,
but should be repealed.

Subaection (B)(e)
providea thak the
dismissal or discharge
of a prosecucion at the
preliminary examination
does not bar a
subsequent prosecution
and is subatantive.
This provision should be
repealed because it is
contained In the
conatitution's
prohibicion against
double jeopardy and in
Title 77, Chapter 1,
Section 6 which
gpecifically enumerates
the rights of a criminal
defendant. Subsections
(8),(9) and {11} all
govern the management
and admissibility of
evidence and are
substantive. These
provieiona, however,
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9.5

10

11

Proceedings Before
Magistrate
{Continued)

Appointment of
Counsel

Joinder of
Dffenses and
Defendanta

Charged Multiple
Offenses

Arralgnment

Pleas

The rule is subatantive
but can be repealed.

The rule ia procedural
except for subsection
(d) which i=s

subatantive., The rule,
however, can be
repealed,

The rule is procedural
and should be repealed

The rule is procedural
and ghould be repealed

The rule is procedural
except subsection (1)
vhich is substantive.
The rule, however,

can be repealed.

should be repealed
becatse they are rules
of evidence and within
the Supreme Court's
rulemaking authority.

The right to

appointed counsel

is subatantive, however,
the rule can be repealed
because the right to
counsel 1s
conatitutionally
mandated and provided
for in Utah Code Ann.
Section 77-32-1.

Subsection (d) gives
the defendant

the right to sever

a trial of

multiple offenses or
defendants mnder
specific circumstances
and is substantive. The
rule, however, can be
repealed because the
right to sever 1a part
of the defemdant's right
to a fair trial and
exiats in case law
independent of this
provisiom.

Subsection (1) gives
the defendant & right to
counsel at arraignment
and is substantive. The
rule, however; can be
repealed because the
right to counsel is
conatitutionally
mandated, provided for
by statute, and exista
independent of this rule.




RULE IITLE

12 Motiona

13 Pretrial
Conference

14 Subpoena

154% Expert Witnesses

and Interpretera

EECOMMENTED
CLASSIFICATION
ABD DISPOSITION

The rule is procedural
and should be repealed.

The rule is procedural
excapt subsectlon (a)
vhich is substantive.
The rule however, can
be repealed.

The rule is procedural
except subsections (a),
(e} and (g) which are
substantive. The

rule; however, can

be repealed.

The rule is procedural
except subsection (a)
vhich 18 substantive.
The committee, however,
recommends that the
rule be repealed and
that the language
specifying the
reaponsiblilicy for
payment of axpert
witneszses be enacted
as part of Utah Code
Anm. Sectiom 77=-32=5.

Subsection (a) glves
defendant the right
to appear at the
pretrial conference,
The rule, however, can
be repealed because the
right to counsel 1s
constitutionally
mandated, provided for
by state statute and
exiats independent of
this provision.

Subsections (a) and (e}
establish the subpoena
pover of the court; and
subsection (g)
establishes that failure
to comply with a
subpoena constitutes
contempt. The rule,
however, be repealed
because the subpoena
power of the court and
the acts which
constitute contempt are
eatablished in Title 78,
Chapter 7 of the Code.

Subsection (a) places
responsibilicy for
the payment of expert
witnesaes on leocal
government .




BULE IITLE

15.5% Viaual Recording
of Testimony In
Child Abuse

16 Discovery

17 The Trial

18 Selection of Jury

19 Instructions

RECOMMENDED
CLASSIFICATION
ARD DISPOSITION

The rule is procedural
except subsection (1)
vhich is a rule of
evidence. The rule,
however, should be
repealed.

This rule is procedural
except subsection
(a){4) which is
sibatantive, The rile
however, can be
repealed and
subsection (a){4)
referred to the Supreme
Court's Advisory
Committee on Criminal
Procedure to determine
whether the duty
established by rule is
consiatent with the
case law.

The rule is precedural
except subsections (a)
and (e} which are

substantive. The rule,
however, can be
repealed,

The rule is procedural
and should be repealed.

The rule is procedural
and should be repealed.

Subsection (1) provides
that & videctaped
gtatement {3 admisaible
as evidence. The rule,
however. shauld be
repealed hacause
subsection (1) is a rule
of evidence and within
the Supreme Court's
rulemaking suthorivy.

Subsection {(a){4)}
establishes the duty
of the prosecutor to
diselose exculpatory
evidence and is
substantive. The rule
however, can be
repealed because the
prosecutor's duty is
conatitutionally
mandated, established by
the decisiona of the
Onited States Supreme
Court and axista
independent of this
rule.

Subsection (a) gives the
defendant tke right to
appear and defend in
peracn and by counsel;
and subsection (e}
requires that all felony
cases be tried by a jury
unleas wailved by the
defendant. The rule,
however, can be repealed
because the right te
appear in person and the
right to a jury trial
are constititionally
mandated and exist
independent of this rule.




EULE

20

2l

21.5%%

22

23

II1ILE

Exceptiona

Verdict

Guilty and
Mentally I11

Sentence, Judgment
and Commitment

Arreat of

Judgment

EECOMMERTED
CLASSIFICATION
ABD DISFOSITION

The rule is procedural
and should be repealed.

The rule is procedural
except sibsection (b)
which 1s subastantive.
The rule, however can
be repealed.

The rule contains both
substantive and
procedural proviaiona,
bot should be repealed
and reenacted as
pubatantive legislation
except for subsections
{4){c) and (d) which
have previcualy been
held unceonstitutional
by the Utah Supreme
Court.

The rule is procedural
and should be repealed.

The rule is procedural
and should be repealed.

Subaection (5) provides
that a jury verdict must
be wnanimous and ia
substantive. The rule,
however, can be repealed
because the right to a
manimoua jury verdiet
is comnstitutlonally
mandated and exlsts
independent of this
provision.

Bule 21.5 coatains the
following substanktlve
provisions: the
standards for a verdict
of guilty and mentally
111, the sentence for a
defendant whs s found
gEuilty and the
sentencing alternatives
for the court. The rule
also provides for the
maximus lengkh of
commitment and specifies
who ls authorized ko
provide care and
treatment, Ihe rule
contalna procedural
provislons setting forth
the ateps for s criminal
commitment. Because the
rule is predominantly
substantive, and becauss
other leglslative
provisions exist which
govern criminal
commitmenta, the rule
should be reenacted as
substantive legislacion.




BULE

24

25%%

26

7

28

29

IIILE

Motion for New
Trial

Diamissal without
Trial

Appeals

Stays Pending
Appeal

Disposition on
Appeal

Disabillty and
Disqualification
of Judge/Change

of Venue

RECOMMERDED
CLASSIFICATION
AND DISPOSITION

The rule ia procedural
and should be repealed.

The rule is procedural
and should be repealed
except subsections (d)
and (e) which are
substantive and should
be reenacted as
legislacion.

The rule 18 procedural
except subsections (2},
{3) and {9) which are
substantive. The
rule, however, should
be repealed.

The rule 1a procedural
and should be repealed.

The rule is procedural
and should be repealed

The rule ls procedural
and should be repealed.

Subsection (d) provides
that a dismiassal of
chargea is mot a bar to
further prosecution
except under apecified
circumstances such as
mmeonatitutlonal delay
or statute of
limitations, Subsection
(&) prohibits dismissal
of a misdemeanor by
compromise of the
misdemeanor is committed
by or upon a peace
office and ia
substantive. These
limitations on further
prosecutiona do not
exist independent of
this rule.

Subsections (2} and

(3) govern the scope of
the prosecution’s and
defendant’'s appellate
righta and are
subatantive. Subsection
{9} 1imits rhe nmmber of
appeals and is
substantive. The rule,
however, should be
repealed because these
provisions are within
the Supreme Court's
suthority te govern the
appellate process.




RULE  TIITLE RECOMMERDED EXPLANATION
CLASSIFICATION
ARD_DISEQSITION

30 Errors and Defects The rule is procedural
and should be repealed.

31 Bules of Court The rule is substantive, Thie rule confers

but should be repealed rulemaking suthority on

and referred to the the local ccurts and is

Judiclal Councll and substantive. The

Supreme Court for study. rule, however, should be
repealed because the
Constitutlon provides
that Supreme Court and
the Judicial Council
have the rulemaking
authority feor the

Judiciary.
32 Minute Entry The rule is procedural
and should be repealed.
33 Regulation of The rule is procedural
Conduct in the and should be repealed,
Courtroom

#These provisions are rules of evidence which are categorized as
substantive law In most jurlsdictions. Hew York Life Ins. Co, v, Rogers, 126
F.2d 784 (9th Cir.); State v, Pavelich, 279 P.1102 (Wash.); and Zell ¥,
4merican Seatlng Co., 138 F.2d 641 (2nd Cir.). But see Puhler v, Madison, 176
P.2d 118 (Utah 1947) where the Utah Supreme Court comcluded that rules of
evidence are matrera of procedure. Far purposss of the Committas's
responsibility, however, the distinction may not be critical inasszuch as the
Utah Supreme Court has the authority to adopt rules of procedure mnd evidence
fer the courts of this state., GSee Utah Con. Art. VILII Section 4.

**These provisions are substantive; do not exlist independent of the
rule, and should be reenacted as legislation.




VI. CONCLUEION

Tha committee's conclusions are that House Bill §
ghould take effect on July 1, 1990 as originally enacted
and that the Office of Legislative Research and General
Counsel should prepare legislation which reenacts the
substantive provisions contained in Sectioms 15, 21.5 and
25 of Title 77, Chapter 35. The committee also recommends
that the statutory cross-references contained in those
sections which will be repealed, be referred to the
Supreme Court's Advisory Committee on Criminal Procedure
for correction, that Rule 16 be referred to the Supreme
Court Committee for further study and that Rule 31 be
referred to the Supreme Court and Judicial Council for
study.

049%39/14-25
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