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IN THE UTAH SUPREME COURT, 

STATE OF UTAH 

STATE OF UTAH, 

Plaintiff / Appellant, 

vs. 

KOLBY RYAN BARNETT, 

Defendant / Appellee. 

STATE’S NOTICE OF 

SUPPLEMENAL 

AUTHORITIES  

App. No. 20220636-SC 

Pursuant to Rule 24(j) of the Utah Rules of Appellate Procedure, the State 

respectfully asks that the Court also take notice of the following historical 

authorities, attached as addenda, “of central importance to” giving context to the 

statutes Barnett now references in his Notice of Supplemental Authorities (May 11, 

2023). 

 Addendum A: Compiled Laws of Utah, vol. II, §§ 5160 et seq. (1888).

 Addendum B: Utah Code Ann. §§ 105-44-1 et seq. (1943).

 Addendum C: Utah Code Ann. § 77-20-1 (1980).

 Addendum D: Utah Code § 77-20-1 (1992).

https://collections.lib.utah.edu/ark:/87278/s6v69k9t/720489
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 Addendum E: Utah Code Ann. § 77-20-1 (2020).

 Addendum F: Utah Code Ann. § 77-20-1 (2021)

Moreover, “of central importance to” the Substantive Due Process “issue”

the Utah Association of Criminal Defense Lawyers (“Amicus”) has raised, beyond 

the authorities referenced in the State’s Responsive Brief to Brief of Amicus Curiae 

(April 19, 2023), two additional authorities have come “to the attention of” the State. 

They are:  

(1) Schall v. Martin, 467 U.S. 253 (1984) (upholding New York’s pretrial 

detention statute for juveniles).

(2) Ewing v. California, 538 U.S. 11, 30 (2003) (finding, under the Eighth 

Amendment, “rational,” “justified,” and “entitled to deference” “the State’s 

public-safety interest in incapacitating and deterring recidivist felons”).

RESPECTFULLY SUBMITTED this 11 day of May, 2023. 

/s/    Jeffrey G. Thomson

Jeffrey G. Thomson  

Deputy Davis County Attorney 
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CERTIFICATE OF SERVICE 

I certify that on May 11, 2023 a copy of the STATE’S NOTICE OF 

SUPPLEMENAL AUTHORITIES was emailed as follows:  

Emily Adams 

eadams@theappellategroup.com 

Freyja Johnson 

fjohnson@theappellategroup.com 

Attorneys for the Defendant / Appellee 

DATED this 11 day of May, 2023. 

/s/        Jeffrey G. Thomson        

Jeffrey G. Thomson  

Davis County Attorney’s Office 
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Cuarrer © T 
Cuaprer 11 

Crvren IIL 
Cuarre IV, 
CHAPTER V. 

CuapTER VI 

CuaptER VIL 

CnaptER VIIIL 
CHapTER IX. 
Cuarter X, 

ARTICLE 1. 
ARTICLE L 
ARTICLE  TIL 
ARTICLE 1V. 
ARTICLE V. 
ARTICLE VI 
ARTICLE VI, 

ARTICLE VIIL 

ARTICLE  1X. 

BAIL. 783 

TITLE IX. 

MISCELLANEOUS PROCEEDINGS. 

Bail. 
Compelling the attendance of witnesses. 
Examination of witnesses conditionally. 
Examination of witnesses on commission. 
Inquiry into the insanity of the defendant before trial 

or after conviction, 
Compromising certain public offences by leave of the 

court. 

Dismissal of the action before or after indictment, for 
want of prosecution, or otherswise. 

Proceedings against corporations. 
Entitling aflidavits. 
Errors and mistakes in pleadings and other proceedings. 

  

Cuarrer T. 

BAIL. 

Tn what cases defendant may be admitted to bail. 
Bail upon being held to answer before indictment. 
Bail upon indictment before conviction. 
Bail on appeal. 
Deposit instead of bail. 
Surrender of the defendant. 
Forfeiture of the undertaking of bail or of the deposit 
of money. f 

Recommitment of the defendant, after having given bail 
or deposited money instead of bail. 

Who may be witnesses in criminal actions. 

ARTICLE 1. 

IN WHAT CASES DEFENDANT MAY BE ADMITTED TO BAIL. 

SECTION. SECTION. 

5160 Admission to bail defined. 5165 On what occasions, and with 
5161 Taking of bail defined. what conditions, bail may be 
5162 Offence not bailable. taken. 
5163 When defendant may be admit- 5166 When bail is a matter of discre- 

ted to bail before conviction. tion, notice of application must 
5164 When defendant may be admit- be given to prosecuting attor- 

ted to bail after conviction. ney.



734 CRIMINAL PROCEDURE. 

Admission to § 5160. s 384. Admission to bail is the order of a com- 

petent court or magistrate that the defendant be discharged 
from actual custody upon bail. 

faking of hall § 5161. s 385. The taking of bail consists in the ac- 
ceptance by a competent court or magistrate, of the under- 

taking of sufficient bail for the appearance of the defendant, 
according to the terms of the undertaking, or that the bail 
will pay to the people of this Territory a specified sum. 

fodonce not § 5162. s 386. A defendant charged with an offence 
punishable with death cannot be admitted to bail, when the 

proof of his guilt is evident or the presumption thereof 
great. The finding of an indictment does not add to the 
strength of the proof or the presumption to be drawn there- 
from. 

When defend- § 5163. s 387. If the charge is for any other offence ant may be i > i pdmitted o he may be admitted to bail before conviction, as a matter of ail bofore 
conviction.  right. 
When defend § 5164. s 388. After conviction of an offence not pun- ant may be ad. _ g 
mitted to bail ishable with death, a defendant who has appealed may be ad- after convic- 
o mitted to bail. 

1. As a matter of right, when the appeal is from a 
judgment imposing a fine only. 

2. As a matter of discretion in all other cases. 
On what occa § 5165. s 389. If the offence is bailable, the defendant, 
what'Sondl - may be admitted to bail before conviction: tions, bail may 3 s 
be taken. 1. TFor his appearance before the magistrate on the ex- 

amination of the charge before being held to answer. 
2. To appear at the court to which the magistrate is re- 

quired to return the depositions and statement, upon the de- 
fendant being hdld to answer after examination. 

3. After indictment, either before bench warrant is is- 
sued for his arrest or upon any order of the court committing 

him or enlarging the amount of bail, or upon his being sur- 
rendered by his bail to answer the indictment in the court in 
which it is found or to which it may be transferred for trial. 

4. And after conviction and upon an appeal. 

5. If the appeal is from a judgment imposing a fine 
only, on the undertaking of bail, that he will pay the sum, or 

such part of it as the appellate court may direct, if the judg- 
ment is affirmed or modified, or the appeal is dismissed. 

6. If judgment of imprisonment has been given, that 
he will surrender himself in execution of the judgment, upon
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CHAPTER 20

BAIL

77-20-1. Right to bail-Cases requiring hearing.

A person charged with or arrested for a public offense shall be admitted
to bail as a matter of right in all cases except where the proof is evident or
the presumption of guilt is strong that the accused committed:

(1) A capital offense;

(2) A felony while he was free on bail awaiting trial on a previous felony;
or

(3) A felony while he was on probation or parole for a felony.

In these cases the accused may be admitted to bail only by a magistrate or
upon the circuit or district court's refusal, and upon good cause shown, by a
justice of the supreme court, after hearing and finding that the interests of
justice do not require detention without bail.

77-20-2. Issuance of order admitting to bail and fixing amount.

The order admitting to bail and fixing the amount thereof may be issued
by a magistrate having jurisdiction over the person arrested or jurisdiction
over the trial of the offense committed, or by any person authorized in writ-
ing by the magistrate pending an appearance before a magistrate.

77-20-3. Release on own recognizance-Changing amount of bail.

(I ) Any person who may be admitted to bail may likewise be released on
his own recognizance in the discretion of the magistrate.

(2) After admitting the defendant to bail, the magistrate may, in his dis-
cretion. increase or decrease the amount of the bail.

77-20-4. Bail posted in cash or written undertaking.

Bail may be posted in cash or written undertaking with or without sureties
at the discretion of the magistrate. Written undertaking shall substantially
conform to any form approved by the supreme court.

77-20-5. Qualifications of sureties-justification-Requirements of under-
taking.

(I) The sureties on written undertakings shall be real or personal prop-
ertv holders within the state and shall collectively have a net worth of at least
twice the amount of the undertaking, exclusive of property exempt from exe-
cution.

(2) Each surety shall justify by affidavit upon the undertaking and each
may be further examined upon oath by the magistrate or by the prosecuting
attorney in the presence of a magistrate, in respect to his property and net
worth.

(3) The undertaking shall, in addition to other requirements, provide that
each surety submits himself to the jurisdiction of the court and irrevocably

CODE OF CRIMINAL, PROCEDURE [1481C h. 15
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Effective 10/1/2020
Superseded 5/5/2021
77-20-1 Right to bail -- Pretrial status order -- Denial of bail -- Detention hearing -- Motion to
modify.
(1) As used in this chapter:

(a) "Bail bond agency" means the same as that term is defined in Section 31A-35-102.
(b) "Financial condition" or "monetary bail" means any monetary condition that may be imposed

under Section 77-20-4 to secure an individual's pretrial release.
(c) "Pretrial release" or "bail" means release of an individual charged with or arrested for a

criminal offense from law enforcement or judicial custody during the time the individual awaits
trial or other resolution of the criminal charges.

(d) "Pretrial status order" means an order issued by the court exercising jurisdiction over an
individual charged with a criminal offense that sets the terms and conditions of the individual's
pretrial release or denies pretrial release and orders that the individual be detained pending
resolution of the criminal charges.

(e) "Surety" and "sureties" mean a surety insurer or a bail bond agency.
(f) "Surety insurer" means the same as that term is defined in Section 31A-35-102.

(2) An individual charged with or arrested for a criminal offense shall be admitted to bail as a
matter of right, except if the individual is charged with a:

(a) capital felony, when the court finds there is substantial evidence to support the charge;
(b) felony committed while on probation or parole, or while free on bail awaiting trial on a previous

felony charge, when the court finds there is substantial evidence to support the current felony
charge;

(c) felony when there is substantial evidence to support the charge and the court finds by clear
and convincing evidence that the individual would constitute a substantial danger to any other
individual or to the community, or is likely to flee the jurisdiction of the court, if released on
bail;

(d) felony when the court finds there is substantial evidence to support the charge and the court
finds by clear and convincing evidence that the individual violated a material condition of
release while previously on bail; or

(e) domestic violence offense if the court finds:
(i) that there is substantial evidence to support the charge; and
(ii) by clear and convincing evidence, that the individual would constitute a substantial danger to

an alleged victim of domestic violence if released on bail.
(3)

(a) A court exercising jurisdiction over an individual charged with or arrested for a criminal
offense shall issue a pretrial status order designating the conditions to be imposed upon the
individual's release or ordering that the individual be detained under this section during the
time the individual awaits trial or other resolution of the criminal charges.

(b) A court granting pretrial release shall impose the least restrictive reasonably available
conditions of release on the individual who is the subject of the pretrial status order that the
court determines will reasonably ensure:

(i) the individual's appearance in court when required;
(ii) the safety of any witnesses or victims of the offense allegedly committed by the individual;
(iii) the safety and welfare of the public; and
(iv) that the individual will not obstruct or attempt to obstruct the criminal justice process.

(c)
(i) The court shall issue the pretrial status order without unnecessary delay.
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(ii) If a prosecutor files a motion for detention under Subsection (6), the court may delay issuing
the pretrial status order until after hearing the motion to detain if the court finds:

(A) the prosecutor's motion states a reasonable case for detention; and
(B) detaining the defendant until after the motion is heard is in the interests of justice and

public safety.
(4)

(a) Except as otherwise provided in this section or Section 78B-7-802, the court shall order
that an individual charged with a criminal offense be released on the individual's own
recognizance, on condition that the individual appear at all required court proceedings, if the
court finds that additional conditions are not necessary to reasonably ensure compliance with
Subsection (3)(b).

(b) The court shall impose additional release conditions if the court finds that additional release
conditions are necessary to reasonably ensure compliance with Subsection (3)(b). The
conditions imposed may include that the individual:

(i) not commit a federal, state, or local offense during the period of release;
(ii) avoid contact with a victim or victims of the alleged offense;
(iii) avoid contact with a witness or witnesses who may testify concerning the alleged offense

that are named in the pretrial status order;
(iv) not use or consume alcohol, or any narcotic drug or other controlled substance except as

prescribed by a licensed medical practitioner;
(v) submit to drug or alcohol testing;
(vi) complete a substance abuse evaluation and comply with any recommended treatment or

release program;
(vii) submit to electronic monitoring or location device tracking;
(viii) participate in inpatient or outpatient medical, behavioral, psychological, or psychiatric

treatment;
(ix) maintain employment, or if unemployed, actively seek employment;
(x) maintain or commence an education program;
(xi) comply with limitations on where the individual is allowed to be located or the times the

individual shall be or may not be at a specified location;
(xii) comply with specified restrictions on personal associations, place of residence, or travel;
(xiii) report to a law enforcement agency, pretrial services program, or other designated agency

at a specified frequency or on specified dates;
(xiv) comply with a specified curfew;
(xv) forfeit or refrain from possession of a firearm or other dangerous weapon;
(xvi) if the individual is charged with an offense against a child, is limited or denied access to

any location or occupation where children are, including any residence where children are
on the premises, activities including organized activities in which children are involved,
locations where children congregate, or where a reasonable person should know that
children congregate;

(xvii) comply with requirements for house arrest;
(xviii) return to custody for a specified period of time following release for employment,

schooling, or other limited purposes;
(xix) remain in the custody of one or more designated individuals who agree to supervise and

report on the behavior and activities of the individual charged and to encourage compliance
with all court orders and attendance at all required court proceedings;

(xx) comply with a financial condition; or
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(xxi) comply with any other condition that is necessary to reasonably ensure compliance with
Subsection (3)(b).

(c) If the court determines a financial condition, other than an unsecured bond, is necessary to
impose on an individual as part of the individual's pretrial release, the court shall consider the
individual's ability to pay when determining the amount of the financial condition.

(5) In making a determination under Subsection (3), the court may rely on the following:
(a) any form of pretrial services assessment;
(b) the nature and circumstances of the offense or offenses charged, including whether the

charges include a violent offense and the vulnerability of witnesses or alleged victims;
(c) the nature and circumstances of the individual, including the individual's character, physical

and mental health, family and community ties, employment status and history, financial
resources, past criminal conduct, history of drug or alcohol abuse, and history of timely
appearances at required court proceedings;

(d) the potential danger to another individual or individuals posed by the release of the individual;
(e) if the individual was on probation, parole, or release pending an upcoming court proceeding at

the time the individual allegedly committed the offense;
(f) the availability of other individuals who agree to assist the individual in attending court when

required or other evidence relevant to the individual's opportunities for supervision in the
individual's community;

(g) the eligibility and willingness of the individual to participate in various treatment programs,
including drug treatment; or

(h) other evidence relevant to the individual's likelihood of fleeing or violating the law if released.
(6)

(a) If the criminal charges filed against the individual include one or more offenses eligible for
detention under Subsection (2) or Utah Constitution, Article I, Section 8, the prosecution may
file a motion for pretrial detention.

(b) Upon receiving a motion under Subsection (6)(a), the court shall set a hearing on the matter
as soon as practicable.

(c) The individual who is the subject of the detention hearing has the right to be represented by
counsel at the pretrial detention hearing and, if a court finds the individual is indigent under
Section 78B-22-202, the court shall appoint counsel to represent the individual in accordance
with Section 78B-22-203.

(d) The court shall give both parties the opportunity to make arguments and to present relevant
evidence at the detention hearing.

(7) After hearing evidence on a motion for pretrial detention, the court may detain the individual if:
(a) the individual is accused of committing an offense that qualifies the individual for detention

under Subsection (2) or Utah Constitution, Article I, Section 8;
(b) the prosecution demonstrates substantial evidence to support the charge, and meets all

additional evidentiary burdens required under Subsection (2) or Utah Constitution, Article I,
Section 8; and

(c) the court finds that no conditions that may be imposed upon granting the individual pretrial
release will reasonably ensure compliance with Subsection (3)(b).

(8)
(a) If an individual is charged with a criminal offense described in Subsection (8)(b), there is a

rebuttable presumption that the individual be detained.
(b) Criminal charges that create a rebuttable presumption of detention under Subsection (8)(a)

include:
(i) criminal homicide as defined in Section 75-5-201; and
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(ii) any offense for which the term of imprisonment may include life.
(c) The individual may rebut the presumption of detention by demonstrating, by a preponderance

of the evidence, that specified conditions of release will reasonably ensure compliance with
Subsection (3)(b).

(9) Except as otherwise provided, the court issuing a pretrial warrant of arrest shall issue the initial
pretrial status order.

(10)
(a) An individual arrested for a violation of a jail release agreement or jail release court order

issued in accordance with Section 78B-7-802:
(i) may be denied pretrial release by the court under Subsection (2); and
(ii) if denied pretrial release, may not be released before the individual's initial appearance

before the court.
(b) Nothing in this section precludes or nullifies a jail release agreement or jail release order

required under Section 78B-7-802.
(11)

(a) A motion to modify the initial pretrial status order may be made by a party at any time upon
notice to the opposing party sufficient to permit the opposing party to prepare for hearing and
to permit each alleged victim to be notified and be present.

(b) Hearing on a motion to modify a pretrial status order may be held in conjunction with a
preliminary hearing or any other pretrial hearing.

(c) The court may rely on information as provided in Subsection (5) and may base its ruling on
evidence provided at the hearing so long as each party is provided an opportunity to present
additional evidence or information relevant to bail.

(12) Subsequent motions to modify a pretrial status order may be made only upon a showing that
there has been a material change in circumstances.

(13) An appeal may be taken from an order of a court denying bail to the Utah Court of Appeals
pursuant to the Utah Rules of Appellate Procedure, which shall review the determination under
Subsection (7).

(14) For purposes of this section, any arrest or charge for a violation of Section 76-5-202,
Aggravated murder, is a capital felony unless:

(a) the prosecutor files a notice of intent to not seek the death penalty; or
(b) the time for filing a notice to seek the death penalty has expired and the prosecutor has not

filed a notice to seek the death penalty.
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Effective 5/5/2021
Repealed 11/16/2021
77-20-1 Right to bail -- Pretrial status order -- Denial of bail -- Detention hearing -- Motion to
modify.
(1) As used in this chapter:

(a) "Bail bond agency" means the same as that term is defined in Section 31A-35-102.
(b) "Surety" and "sureties" mean a surety insurer or a bail bond agency.
(c) "Surety insurer" means the same as that term is defined in Section 31A-35-102.

(2) An individual charged with or arrested for a criminal offense shall be admitted to bail as a
matter of right, except if the individual is charged with:

(a) a capital felony, when the court finds there is substantial evidence to support the charge;
(b) a felony committed while on probation or parole, or while free on bail awaiting trial on a

previous felony charge, when the court finds there is substantial evidence to support the
current felony charge;

(c) a felony when there is substantial evidence to support the charge and the court finds by clear
and convincing evidence that the individual would constitute a substantial danger to any other
individual or to the community, or is likely to flee the jurisdiction of the court, if released on
bail;

(d) a felony when the court finds there is substantial evidence to support the charge and the
court finds by clear and convincing evidence that the individual violated a material condition of
release while previously on bail;

(e) a domestic violence offense if the court finds:
(i) that there is substantial evidence to support the charge; and
(ii) by clear and convincing evidence, that the individual would constitute a substantial danger to

an alleged victim of domestic violence if released on bail;
(f) the offense of driving under the influence or driving with a measurable controlled substance in

the body if:
(i) the offense results in death or serious bodily injury to an individual; and
(ii) the court finds:

(A) that there is substantial evidence to support the charge; and
(B) by clear and convincing evidence that the person would constitute a substantial danger to

the community if released on bail; or
(g) a felony violation of Section 76-9-101 if there is substantial evidence to support the charge

and the court finds by clear and convincing evidence that the individual is not likely to appear
for a subsequent court appearance.

(3)
(a) Any individual who may be admitted to bail may be released by posting bail in the form and

manner provided in Section 77-20-4, or on the individual's own recognizance, on condition
that the individual appear in court for future court proceedings in the case, and on any other
conditions imposed in the discretion of the magistrate or court in a pretrial status order setting
the terms and conditions of the individual's pretrial release that will reasonably:

(i) ensure the appearance of the accused;
(ii) ensure the integrity of the court process;
(iii) prevent direct or indirect contact with witnesses or victims by the accused, if appropriate;

and
(iv) ensure the safety of the public.

(b) An individual arrested for a violation of Subsection 76-9-101(4) may not be released from
custody before the individual appears before a magistrate or a judge.
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(4)
(a) Except as otherwise provided, the initial order denying or fixing the amount of bail shall be

issued by the magistrate or court issuing the warrant of arrest.
(b) A magistrate may set bail upon determining that there was probable cause for a warrantless

arrest.
(c) A bail commissioner may set bail in a misdemeanor case in accordance with Sections

10-3-920 and 17-32-1.
(d) An individual arrested for a violation of a jail release agreement or jail release court order

issued in accordance with Section 78B-7-802:
(i) may be denied pretrial release by the court under Subsection (2); and
(ii) if denied pretrial release, may not be released before the individual's initial appearance

before the court.
(5) The magistrate or court may rely upon information contained in:

(a) the indictment or information;
(b) any sworn statement or sworn probable cause statement or other information provided by law

enforcement;
(c) any form of pretrial services assessment;
(d) witness statements or testimony; or
(e) any other reliable record or source, including proffered evidence.

(6)
(a) Except as provided by Subsection (6)(b), the prosecution and defendant have a right to

subpoena witnesses to testify at a pretrial detention hearing.
(b) If a defendant seeks to subpoena an alleged victim who did not willingly testify at a pretrial

detention hearing, at the conclusion of the hearing, a defendant may issue a subpoena
compelling the alleged victim to testify at a subsequent pretrial detention hearing only if the
court finds that the testimony sought by the subpoena:

(i) is material to the substantial evidence or clear and convincing evidence determinations
described in Subsection (2) in light of all information presented to the court; and

(ii) would not unnecessarily intrude on the rights of the victim or place an undue burden on the
victim.

(c) An alleged victim has the right to be heard at a hearing on a motion for pretrial detention.
(7)

(a) A motion to modify the initial pretrial status order may be made by a party at any time upon
notice to the opposing party sufficient to permit the opposing party to prepare for hearing and
to permit each alleged victim to be notified and be present.

(b) Hearing on a motion to modify a pretrial status order may be held in conjunction with a
preliminary hearing or any other pretrial hearing.

(c) The magistrate or court may rely on information as provided in Subsection (5) and may base
its ruling on evidence provided at the hearing so long as each party is provided an opportunity
to present additional evidence or information relevant to bail.

(8) Subsequent motions to modify a pretrial status order may be made only upon a showing that
there has been a material change in circumstances.

(9) An appeal may be taken from an order of a court denying bail to the Utah Court of Appeals
pursuant to the Utah Rules of Appellate Procedure, which shall review the determination under
Subsection (2).

(10) For purposes of this section, any arrest or charge for a violation of Section 76-5-202,
Aggravated murder, is a capital felony unless:

(a) the prosecutor files a notice of intent to not seek the death penalty; or
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(b) the time for filing a notice to seek the death penalty has expired and the prosecutor has not
filed a notice to seek the death penalty.

(11) Notwithstanding any other provisions of this section, there is a rebuttable presumption that an
individual is a substantial danger to the community:

(a) as long as the individual has a blood or breath alcohol concentration of .05 grams or greater if
the individual is arrested for or charged with the offense of driving under the influence and the
offense resulted in death or serious bodily injury to an individual; or

(b) if the individual has a measurable amount of controlled substance in the individual's body, the
individual is arrested for or charged with the offense of driving with a measurable controlled
substance in the body, and the offense resulted in death or serious bodily injury to an
individual.
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