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ARGUMENTS AND AUTHORITIES

Pursuant to Supreme Court Rule 6.05, Plaintiffs offer the following limited
arguments and authorities in response to new material in the Appellees’ briefs.

Defendant Goodpasture and the Attorney General’s Office (“Appellees™) stress
throughout their Response briefs that abortions are against Kansas public policy. However,
Kansas public policy on abortion is not the issue in this case. The issue 1s whether the
common law medical malpractice wrongful birth cause of action is entitled to the
protections of Sections 5 and 18 of the Bill of Rights of the Kansas Constitution. This
appeal is not relitigating the issues which were addressed and resolved by the Kansas
Supreme Court in Arche v. U.S. Dept. of Army, 247 Kan. 276, 798 P.2d 477 (1990). In this
Reply, Plaintiffs explain: (1) Leiker does not govern the applicability of Section 18; (2) the
Leiker test for Section 5 is identical to that presented by Plaintiffs; (3) wrongtful birth is not
a new tort different from negligence; (4) the quid pro quo requirement is binding; and (5)
public policy requires the Court to uphold constitutional rights.

I.  Appellees incorrectly rely on Leiker for Section 18 applicability.

Appellees incorrectly argue that Leiker v. Gafford, 245 Kan. 325, 778 P.2d 823
(1989) provides the test for Section 18 applicability. (Def. p. 9, A.G. p. 4). Even though
Plaintiffs and Appellees have largely combined Sections 5 and 18 when discussing their
applicability, they have separate and distinct tests. Section 18 applies to all common law

causes of action, regardless of whether they existed at common law when the Kansas



Constitution was adopted. See Vol. 3, pp. 14-24.! The difference is clearly stated in
comparing the syllabus by the Court in Miller v. Johnson, 295 Kan. 636, 636, 2, q 3, 289
P.3d 1098 (2012), which states:

2. Section 5 of the Kansas Constitution Bill of Rights preserves the

right to jury trial as it historically existed at common law when the
Kansas Constitution came into existence.

3. Section 18 of the Kansas Constitution Bill of Rights provides an
injured party a constitutional right to be made whole and a right to
damages for economic and noneconomic losses.

The Section 18 right has long been recognized by Kansas courts to mean “reparation for
injury, ordered by a tribunal having jurisdiction, in due course of procedure and after a fair
hearing.” Miller, 295 Kan. at 655 (quoting Hanson v. Krehbiel, 68 Kan. 670, Syl. § 2, 75
P. 1041 (1904)).

The line of Kansas cases applying and analyzing legal challenges under Section 18,
starting with Hanson v. Krehbiel, 68 Kan. 670, 75 P. 1041 (1904) through Miller v.
Johnson, 295 Kan. 636, 269 P.3d 1098 (2012), never required that the underlying cause of
action be one that existed or was recognized at common law when the Kansas Constitution
was adopted. This line includes: Noel v. Menninger Found., 175 Kan. 751, 762-64 (1954)
(holding charitable immunity violated Section 18); Neely v. St. Francis Hosp. & Sch. of
Nursing, Inc., 192 Kan. 716, 719-23 (1964) (holding statute exempting funds from
attachment, garnishment or other process to enforce judgment against charitable

organizations violated Section 18); Manzanares v. Bell, 214 Kan. 589, 598-99, 522 P.2d

! Plaintiffs incorrectly cited to Hanson v. Krehbiel, 68 Kan. 670, 75 P. 1041 (1904) in their initial Brief. See p. 7.
Hanson does not state that Section 18 requires the remedy to be recognized at common law, which Plaintiffs correct
in this section of their Reply brief.



1291 (1974) (holding Kansas No-Fault Act did not violate Section 18 because the right
received in exchange was no less adequate); Ernest v. Faler, 237 Kan. 125, 131-34, 697
P.2d 870 (1985) (notice of claim statute violated Section 18); Kan. Malpractice Victims v.
Bell, 243 Kan. 333, 346-52, 757 P.2d 251 (1988) (holding “[t]he cap and annuity provisions
of H.B. 2661 infringe upon a medical malpractice victim’s constitutional right to a remedy
by due course of law and no quid pro quo is provided in return™); and Lemuz v. Fieser, 261
Kan. 936, 943-59, 933 P.2d 134 (1997) (holding the statute did not violate Section 18
because “the Act, the Plan, and the Fund, as amended, supplemented by the risk
management statutes, create an adequate quid pro quo for the abrogation of the plaintiff’s
corporate negligence remedy”).

The Lemuz decision, however, follows a critical misstatement of Kansas law by the
Court from its opinion in Leiker, 245 Kan. at 361. In Lemuz, the defendants, quoting
Leiker, asserted that K.S.A. § 65-442(b) did not violate Section 18 because the provisions
of Section 18 only applied to causes of actions “recognized as justiciable by the common
law as it existed at the time our constitution was adopted.” Lemuz, 261 Kan. at 944 (arguing
the corporate negligence cause of action did not implicate Section 18 because it was a
judicial expansion of common law negligence remedies, which were not recognized at the
time the Kansas Constitution was adopted). The defendants and the Court in Lemuz relied
on the statement:

The apparent purpose of this argument is to avoid Kansas case law
which holds that the Bill of Rights of the Kansas Constitution

preserves the right to trial by jury (§ 5) and the right to remedy by due
course of law (§ 18) only as to civil causes of action that were



recognized as justiciable by the common law as it existed at the time
our constitution was adopted.

Leiker, 245 Kan. at 361. The Leiker Court then cited six Kansas Supreme Court cases to
support its statement of Kansas law: Kan. Malpractice Victims v. Bell, 243 Kan. 333, 342,
757 P.2d 251 (1988); In re Estate of Suesz, 228 Kan. 275, 277, 613 P.2d 947 (1980); First
Nat’l Bank of Olathe v. Clark, 226 Kan. 619, Syl. § 1, 602 P.2d 1299 (1979); In re Rome,
218 Kan. 198, 204, 542 P.2d 676 (1975); Craig v. Hamilton, 213 Kan. 665, 670, 518 P.2d
539 (1974); Kimball and others v. Connor, Starks and others., 3 Kan. 414, 428 (1866). 1d.
Yet, none of the six cases apply or analyze Section 18. They only apply and analyze the
Section 5 right to trial by jury. No Kansas Supreme Court opinion addressing Section 18
holds as a matter of law that it preserves the right to remedy by due course of law “only as
to civil causes of action that were recognized as justiciable by the common law as it existed
at the time our constitution was adopted”—except Leiker.

After ostensibly accepting Leiker’s misstatement of Kansas law on Section 18, the
Lemuz Court rejected the defendants’ argument. In a unanimous decision, the Court
rejected the defendants’ contention with two words: “We disagree.” The Court then held:

The plaintiffs’ claim of corporate negligence against the hospital is
based upon the basic principle of negligence, a common-law remedy

which was recognized at the time the Kansas Constitution was
adopted. ..

Thus, corporate negligence causes of action are not “new” causes of
action but are simply different applications of the basic concepts of
negligence which existed at common law when the Kansas
Constitution was adopted. As such, corporate negligence causes are
protected by § 18. If this were not the case, then any evolution of
negligence law since the time of the Kansas Constitution was adopted
could be abrogated without implicating § 18. Since K.S.A. 6 5-442(b)
precludes a corporate negligence cause of action, it implicates § 18.



261 Kan. at 945. As a result, Section 18 applies to all common law causes of action,
regardless of whether they were specifically recognized at common law when the Kansas
Constitution was adopted. Appellees’ arguments that Plaintiffs’ wrongful birth cause of
action is a “new tort” or was “not recognized” in 1859 is of no consequence.

Even if this Court relies on Leiker, Section 18 still protects Plaintiffs’ right to assert
a common law medical malpractice wrongful birth action. Appellees argue here, as the
defendants did in Lemuz, that Section 18 should not apply to K.S.A. § 60-1906 because the
tort of wrongful birth was not recognized at common law in 1859. When the “cause of
action for the tort of wrongful birth” is substituted for the “cause of action for corporate
negligence,” then the Lemuz defendants’ contention becomes the Appellees’ contention in
this case. See 261 Kan. at 944. The contention fails. In Arche, the Kansas Supreme Court
recognized wrongful birth based on the “basic principle of negligence, a common law
remedy which was recognized at the time the Kansas Constitution was adopted.” See
Lemuz, 261 Kan. at 945; Arche, 247 Kan. at 281. Like corporate negligence, wrongful birth
1s based on basic principles of negligence, a common law remedy recognized at the time
the Kansas Constitution was adopted, even if characterized as a judicial expansion of the
common law. As a result, wrongful birth causes of action are not “new,” but simply an
application of basic concepts of negligence to new medical technology and a woman’s right
to choose an abortion guaranteed by Roe v. Wade, 410 U.S. 113 (1973). Wrongful birth

causes of action, like corporate negligence, are protected by Section 18.



II. The Leiker test for Section S applicability is identical to Plaintiffs’
test.

Appellees argue that Leiker creates a test for applicability of Section 5, which they
contend is different from Plaintiffs’ test. (Def. pp. 9-10, A.G. pp. 4-5).2 In reality, the Leiker
opinion defines a test identical to Plaintiffs’ for Section 5 that states the Constitution
preserves the right to trial by jury only as to “civil causes of action that were recognized as
justiciable by the common law as it existed at the time our constitution was adopted.” 245
Kan. at 361. “Justiciable” actions are actions at law, which are actions seeking monetary
relief, not equitable relief or relief created by statute. See Pl. Brief pp. 4-5, 7-8; Vol. 2, pp
17; Kan. Malpractice Victims, 243 Kan. at 343; Samsel v. Wheeler Transport Services,
Inc., 246 Kan. 336, 355, 789 P.2d 541 (1990) (“Samsel II’). An action seeking damages
resulting from negligence 1s recognized as an action at law justiciable by the common law
at the time the Kansas Constitution was adopted. Gard v. Sherwood Constr. Co., 194 Kan.
541, 549, 400 P.2d 995 (1965) (“The legal questions here involved are so well settled in
our law that they need not be labored™).

Defendant cites to the recent Kansas Supreme Court opinion State v. Love, 305 Kan.
716, 735, 387 P.3d 820 (2017) to support her proposed test for Section 5’s applicability.
(Def. pp. 9-11). Yet, Love reinforces the fact that the Leiker test is identical to Plaintiffs’
Section 5 test. Specifically, Love declares that a person is entitled to a jury trial as a matter

of right for causes of action at law, involving issues of fact. 305 Kan. at 735-36. The Love

2 It is worth noting that Defendant represents the Kansas Supreme Court “articulated” a three-part “test” for the
applicability of Sections 5 and 18, but Leiker did not establish a three-part test. (Def. p. 9). Defendant created a
three-part test from one sentence in the Leiker opinion.



Court noted that there are “two basic questions in any Section 5 analysis.” Id. First, “In
what type of case is a party entitled to a jury trial as a matter of right?” Id. (citing Hasty v.
Pierpont, 146 Kan. 517, 72 P.2d 69 (1937) (finding Section 5 applied when an action
sought money owed for professional services rendered, distinguishing actions at law from
actions in equity)). Second, “[W]hen such a right exists, what does the right protect?” Id.
(holding issues of fact must be submitted to a jury). Here, Plaintiffs” action seeks monetary
damages through a claim not created by statute and it involves issues of fact which must
be submitted to a jury. Plaintiffs’ wrongful birth action is entitled to Section 5 protection
under the Leiker test.

“Justiciable” does not mean the cause of action must have specifically existed when
the Kansas Constitution was adopted. (Def. pp. 13-17 A.G. pp. 5-7). This position is simply
wrong. See Pl. Brief pp. 6-7, 8-9. Appellees’ definition of “justiciable” would overrule all
causes of action based on technological advancements and abrogate the doctrine of stare
decisis on which common law is based. See Samsel II, 246 Kan. at 356 (explaining the
significance of stare decisis). A case on which Appellees repeatedly rely, albeit out of
context, OMI Holdings, Inc. v. Howell, 260 Kan. 305, 918 P.2d 1274 (1996),° cites to a
case which rebuts Appellees’ contention:

The common law is not static, but is endowed with vitality and a
capacity to grow. It never becomes permanently crystalized but

3 Appellees misstate the Court’s reference to wrongful births in OMI Holdings. (Def. p. 17, A.G. pp. 6, 9). The Court
was summarizing OMI Holdings’ argument for the court to recognize the tort of “embracery.” 260 Kan. at 314
(“Further, OMI cites to several cases in which Kansas courts have found that it was proper to adopt a new cause of
action based on public policy, such as wrongful birth, wrongful discharge, outrage, loss of chance of survival, false
light, intrusion upon seclusion and invasion of privacy”). The Court was not affirming OMI Holdings’ description of
wrongful birth actions nor declaring its description as law.



changes and adjusts from time to time to new developments in social
and economic life to meet the changing needs of a complex society.

Hoffman v. Dautel, 189 Kan. 165, § 2 (1962). Appellees’ proposed test for the application
of Section 5 (and Section 18) is the antithesis of common law because it would require the
common law to remain static, which is simply unrealistic.

Appellees draw an unfounded analogy between wrongful death actions and
wrongful birth actions to argue that wrongtful birth is not a common law action. (Def. p. 9,
A.G. pp. 7-8). One was created by statute. The other was not. The basis of Kansas law 1s
the common law of England, except as modified by constitutional provisions, statutory
provisions, judicial decisions or by the wants and needs of the people, and it continues to
remain the law of this state. Leiker 245 Kan. at 361. No common law cause of action
existed for wrongful death. Goodyear v. Davis, Dir. Gen. of R.Rs., 114 Kan. 557, 220 P.
282, 284 (1923). In 1846, the wrongful death cause of action was created by statute,
commonly known as Lord Campbell’s Act. /d. The Kansas Territorial Assembly first
enacted its version of the statute before the Kansas Constitution was adopted in 1859,
which was almost identical to the Lord Campbell’s Act and created a statutory action for
wrongful death. See Appendix, Ex. A., “Lord Campbell’s Act, St. 9 & 10 Vict. C. 93,” and
Ex. B., “General Laws of the Territory of Kansas, 1859, ch. 1, sec. 1-3”). Not only was the
wrongful death cause of action created by statute, but the statutory cause of action existed
at the time Kansas’ Constitution was adopted. As a creature of statute, the cause of action
and its remedy are not entitled to the protections of Section 5. Samsel 11, 246 Kan. at 355-

56. In contrast, the wrongful birth cause of action was judicially recognized at common



law by the Kansas Supreme Court in Arche. Common law is “[t]he body of law derived
from judicial decisions, rather than from statutes or constitutions.” Black’s Law Dictionary
(10™ Ed. 2014). Thus, the wrongful birth action is recognized within the state’s common
law.

Appellees also draw an unfounded analogy between governmental immunity and
wrongful birth actions to argue that wrongful birth was not justiciable at common law,
citing to Brown v. Wichita State Univ., 219 Kan. 2, 10, 547 P.2d 1015 (1976). (Def. p. 12,
A.G. p. 8). This comparison is apples to oranges. The common law at the time the Kansas
Constitution was adopted in 1859 explicitly denied the right to sue the government for
torts. The immunity was judicially established in common law. Brown, 219 Kan. at 5
(citing Maffei v. Town of Kemmerer, 80 Wyo. 33, 338 P. 2d 808 (1959)). This was not an
1ssue on which the common law was silent nor where a specific action was not recognized.
The legislature could re-impose governmental immunity through the Kansas Tort Claims
Act after governmental immunity for proprietary actions was abolished in Carroll v. Kittle,
203 Kan. 841, 848, 457 P.2d 21 (1969), because the government was immune at common
law. The Court in Carroll acknowledged that the legislature had the right to re-impose
governmental immunity. /d. (“in abolishing governmental immunity ... we want it clearly

understood that we recognize the authority of the legislature to control the entire field”).*

41t should be noted that the unanimous court in Arche did not in any way suggest, as the Carroll court did, that the
recognition of the common law tort of wrongful birth was within the authority of the legislature or that the
legislature had any authority regarding a common law cause of action such as wrongful birth.



The Wyoming Supreme Court case that Brown cites, Maffei, examines the history
of common law governmental immunity and traces it back to English common law
established prior to 1558, long before the Kansas Constitution was adopted in October of
1859. Because the immunity was part of Kansas common law in 1859, neither Sections 5
nor 18 applied to K.S.A. § 46-901 et seq., which re-imposed governmental immunity. The
right to sue physicians for medical malpractice, however, was recognized at common law
prior to 1859, making the wrongful birth action entitled to Section 5 protection.

III. Wrongful birth is not a new tort different from negligence.

Appellees assert that wrongful birth is an altogether “new” tort, which is not entitled
to protection from Sections 5 and 18. (Def. p. 16-19, A.G. p. 12-16). Whether or not a tort

2

1s “new” 1s irrelevant in determining the applicability of Sections 5 and 18.
Notwithstanding, Plaintiffs further explain why wrongful birth is not a new tort, in the
event this Court disagrees.> See Pl. Brief p. 6, 10-11, 19; Vol. 1, p. 49-61.
Appellees cannot deny that if this case goes to trial, the trial judge will correctly
instruct the jury that Defendant owed a duty to plaintiff Tillman
to use her skill and knowledge as a specialist in a manner consistent
with the special degree of skill and knowledge ordinarily possessed

by other specialists in the same field of expertise at the time of the
diagnosis or treatment [and that a] violation of this duty is negligence.

P.LK. Civil 4" 123.12. That is because the “tort of wrongful birth” is without question a

“common law” (derived from judicial decision) “tort” (civil wrong for which a remedy in

3> Appellees themselves are not consistent with their position that wrongful birth is a new tort. They both
acknowledge at times that wrongful birth was recognized as a medical malpractice action in their Responses,
without explaining their position how it can both be a malpractice claim and a “new” tort. (Def. p. 15, A.G. p. 20).
Furthermore, contrary to the Attorney General Office’s improper suggestion, Plaintiffs do dispute that wrongful
birth is a public policy-based judicial extension of traditional common law negligence. See Pl Brief p. 6.

10



the form of damages may be obtained). See Black’s Law Dictionary (10™ Ed. 2014).
Specifically, it is a “professional malpractice/negligence” tort (doctor’s failure to exercise
the degree of care and skill that a physician or surgeon of the same medical specialty would
use under similar circumstances). /d.

The first sentence in the Arche decision stated, “This is a medical malpractice
wrongful birth action ...” 247 Kan. at 276. Because this is a medical malpractice action,
Chief Justice Miller, in the first of the three paragraphs of the Arche decision specifically
addressing and judicially recognizing the “action for wrongful birth,” sets forth the
elements necessary in a “medical malpractice action in this state.” 247 Kan. at 281. That
1s also why Chief Justice Miller, in the second of the three paragraphs states:

We assume that plaintiff Nicole Arche was denied her right to make

an informed decision whether or not to seek an abortion under facts
which could and should have been disclosed ...

1d. This reflects the medical malpractice concept of “informed consent.” Furthermore, that
1s why Chief Justice Miller states in the third of the three paragraphs:

In recognizing a cause of action for wrongful birth in this state, ... We
further assume that there is negligence on the part of the defendants;
that the gross defects of the child could have been determined by
appropriate testing prior to birth; that defendants owed plaintiffs a
duty to perform such tests; and that no such tests were offered or
performed, or if performed, were negligently performed.

1d. This clearly assumes as true the elements of a medical malpractice cause of action. /d.
Furthermore, Chief Justice Miller states the objective of wrongful birth actions is to permit
parents to recover at least their pecuniary losses. Arche, 247 Kan. at 283 (citing Prosser

and Keeton, Law of Torts Sec. 55, p. 371 (5th ed. 1984)). Thus, the Court recognized

11



wrongful birth as a medical malpractice action which aims to make the parents whole or to
put them in the position they would have been in, had the wrongful act not occurred.

In addition to the plain language of the Court, the reputable secondary source Gard’s
Kansas Law and Practice interprets Arche as recognizing wrongful birth actions as a
species of medical malpractice in its section on § 60-1906. Gard, Kansas Law and Practice
(Fifth Ed. 2017-2018). Even Black’s Law Dictionary defines “wrongful birth” as of 1927
as “[a] lawsuit brought by parents against a doctor for failing to advise them prospectively
about the risks of their having a child with birth defects.” (10" Ed. 2014).

The majority of jurisdictions have recognized wrongful birth as a type of common
law negligence action. See Vol. 1, p. 51-59; see also Plowman v. Fort Madison Cmty.
Hosp., 896 N.W.2d 393, 408 (2017) (providing a recent survey of wrongful birth). “[A]
wrongful-birth claim fits comfortably within the traditional boundaries of negligence law.”
1d. Furthermore, the majority of jurisdictions with statutes terminating wrongful birth
actions cited by Defendant, still recognize it as a type of negligence claim. (Def. p. 6-7). In
addition, eight of those statutes do not eliminate wrongful birth actions altogether,
preserving wrongful birth claims involving reckless and/or intentional acts. K.S.A. § 60-
1906, however, immunizes reckless and intentional acts.

Appellees cite two cases where Minnesota and Utah statutes terminating the
wrongful birth cause of action were challenged on constitutional grounds, Hickman v.
Group Health Plan, Inc.,396 N.W.2d 10, 11 (Minn. 1986) and Wood v. Univ. of Utah Med.
Ctr., 2002 UT 134, 67 P.3d 436, 439 (2002). (A.G. p. 7, Def. pp. 20-22). These cases do

not apply. Utah and Minnesota had not yet judicially recognized wrongful birth actions. In

12



fact, the Utah Supreme Court upheld the statute, explaining that it would have been
unconstitutional under Utah’s Open Courts Clause (which resembles Section 18) if the
court had already recognized a common law wrongful birth cause of action (as in Arche).
1d. at 442-43. Consequently, Hickman and Woods reinforce Plaintiffs’ position. Appellees’
attempt to argue that wrongful birth is not a negligence action is simply wrong.

IV. Appellees incorrectly suggest the quid pro quo test can be eliminated.

Appellees urge this Court to abandon the Kansas Supreme Court’s adoption of the
two-step quid pro quo test in its Sections 5 and 18 constitutionality analysis. Defendant
specifically urges the adoption of the Utah Supreme Court’s Open Courts Clause (Art. 1,
Sec. 11 of the Utah Constitution) analysis, with certain modifications. (Def. pp 25-29, p.
26 F.N. 1). The Attorney General’s Office urges a new due process test by abandonment
of the quid pro quo requirement. (A.G. pp 16-23). This Court must follow Kansas Supreme
Court precedent and cannot create a new, different analysis for Sections 5 and 18
constitutionality analysis as urged by Appellees. Samsel 11, 246 Kan. at 356-67.

The Kansas Supreme Court has established that the quid pro quo test is required for
determining constitutional challenges based on Section 5 right to trial by jury and Section
18 right to remedy by due course of law. In Miller, the Court specifically stated:

We hold that a quid pro quo analysis is appropriate for determining
Miller’s Section 5 right-to-jury trial claims against K.S.A. 60-
19a02. We will employ that analysis below after discussing the
Section 18 challenge next ... We have previously employed in Section
18 challenges the same quid pro quo analysis as discussed above

regarding Section 5 to determine whether the legislature provided an
adequate substitute remedy for the common-law right affected.

13



295 Kan. at 655-56. Furthermore, the Kansas Supreme Court has held that the quid pro quo
test 1s a two-step analysis:
For step one, we determine whether the modification to the common-
law remedy or the right to jury trial is reasonably necessary in the
public interest to promote the public welfare. This first step is similar
to the analysis used to decide equal protection questions under the
rational basis standard. For step two, we determine whether the
legislature substituted an adequate statutory remedy for the
modification to the individual right at issue. This step is more
stringent than the first because even if a statute is consistent with

public policy, there still must be an adequate substitute remedy
conferred on those individuals whose rights are adversely impacted.

Id. at 657 (citations omitted). Consequently, the quid pro quo test is required for
determining constitutionality under Sections 5 and 18, and it applies here. K.S.A. § 60-
1906 terminates wrongful birth actions and provides no substitute remedy, let alone an
adequate substitute, in violation of Sections 5 and 18.

V. Appellees inappropriately rely on public policy arguments to support
unconstitutional legislation.

Appellees’ policy arguments throughout their Responses are not appropriate or
persuasive to the issue whether Sections 5 and 18 of the Bill of Rights of the Kansas
Constitution apply and are violated by § 60-1906.

VI. Conclusion

A Section 5 and Section 18 analysis is applicable to determine the constitutionality
of § 60-1906. Based on either a Section 5 or Section 18 analysis, § 60-1906 clearly violates
both Plaintiffs’ right to jury trial and right to remedy by due course of law, and it fails the
second step of the quid pro quo test by not providing an adequate substitute

remedy. Because it violates Section 5, § 60-1906 is unconstitutional and void and does not

14



bar Plaintiffs’ common law medical malpractice wrongful birth cause of action. Because
it violates Section 18, § 60-1906 is unconstitutional and void and does not bar Plaintiffs’
common law medical malpractice wrongful birth cause of action. Plaintiffs request that
this Court declare § 60-1906 unconstitutional and void, reverse the District Court’s
decision to dismiss Plaintiffs’ cause of action with prejudice, and remand Plaintiffs’ action
back to the District Court for trial on the merits.
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114 Kan. 557
Suprente Court of Kansas,

GOODYEAR
v,
DAVIS, DIRECTOR GENERAL OF RAILROADS.

No. 24503. %

!
Nav. 10, 1923,

Syllabus by the Cowrt,

The federal Enoplovers’ Liakility Act 35 Stat. 8§, ag
amended by 36 Stat. 391 [{U. 8 Comp St § 8862,
3565]) creates a right of action in the injured employse
for his suffering and loss resudting Srom the Injury and
slso creates o distinct and independent sght of action
the personal representative of the deceased employes in

the evant death results from the injury, for the buwpfitof

certain designated dependents,

A settlement made by the injured employes, after the

injury and prior to his death, for his suffering and loss, is
got a bar t the action by the personal répresentative for
the benefit of dependents for the death, if it resulted from
the injury.

In an action under the federal Employers’ Liability Act
by the personal representative for damages to the injured
emphoyee and for the death, the widow of the employes
having been sppointed administratrix, the fact that, as
#283 the wife of the injured employes; she was present
3t the tine an agent of defendant made s seltlemment with
hire for his injuries would ot estop ber, as personal
representative of his estate, from sesking o sef aside the
refease beeause of ks mental incapacity to exceuts it

Appead from Disirier Court, Republic County; John £,
Hogin, Judas

Action by Louiss Goodyear, as administratriz of the
estate of Lowis Goodyear, deceased, against Jameg
C. Davis, Director Genersl of Railroads, as Agent,
Judgment for defendant, and plaintif appeals. Reversed
and remanded,

Attorneys-and Law Firms

N. J. Ward and John F. MoChre, both of Belleville, for
appellant,

Luther Burns and 1 E. D Mars, both of Topeks, aud W,
B, Vance, of Belleville, for appelles,

Opinion
HARVEY, L

This is an sction by an admindstratrix for dunages under
the federal Employers’ Lisbility Agt (U, 8 Comp. 5t 8
B63T-R663), for (8} thewrangful death of Lawis Goodyear,
and {h) for the pursonal injories sustained by hin The
answer, among other things, pleaded a settlement made
with Goodvear alfter the ingury, and a release executed by
him of all damages resulting to him therefrom. The reply
sought to avoid the release (a) for fraud, (b} becavse of
wental capacity of Goodyear to execute i, and {¢) for
mutual mistake, There was a trial to 3 jury which made
special findings of fact and returned 2 general verdict for
defendant and plaintiff has zppealed.

For many years Lewis Goodyear was employed by the
Chicago, Rock Island & Pacific Railway Company as car
ingpeetor st Belleville, a division point, and continued
hiz employment under the Director Gengral when the
raifroads passed undey federal control. It was his duty o
iuspect trains, while they were at the statios, for hot boxes,
fonge or damaged connections, st He worked T days a
waek, sarned about $180 per month, was &4 vears old,
and enjoyed fairly good health, On July 31, 1918, ¢ truck
had been left, by some ather employes of the defendant,
a0 near the track that it was struck by an incoming train
and theown against Goodyear, who was atfending to his
duties. In the aouident he sustained two fractured ribs
and serious bruises sbout the head, body, and knee. He
was tsken home and treated by a physician employed
by defendant, who had siso been the physician for the
Goodyear family. The frectured ribs healed in three or
four weeks, and he-was appareatly recovered from the
injury, exoept his knee, which continued to trouble him
for several months, With the aid of 2 cane he went to
the doctor’s office and about tows, but there was some
stiffiiess in the knee, and he thought { unsafe to undertake
his regular work, The physician continged o freat the
kunte, by slectric applications, and otherwise, and finally,
nesr the close of the yesr, bad him wear an cspeciaily

f Exlibit
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prepared slastic stocking, and the knee seemed to get all
right. Goodyear thought he could go 1o work and set
March 1, 1920, as the date, but did not do so. On March
{2, Goodyear met defendant's claim agent, a My, Stiers,
about the depot, and told hint he planned to go to wark
and wanted to settle with defendant. After a little talk
3 settlement was agreed upon, by which defendant was
to pay him $1,135 and pay his doctor bills. Mr. Stiers
stated that he would have to get authority to issue the
draft in payment; that he would do so and retum to
Belleville and make payment in a few days, He did return
Mareh 16, went to Goodyeat's home, delivered the draft
o hit, and Gogodyear executed a full and completerelease
and satisfaction of all damages resulting to him from the
aecident and injuries of July 31, 1919,

On May 4, 1920, Mr. Goodyear died. Thereafter his
widow was appointed -administratrix of his estate and
brought this action. It was one of the claims of the
defendant that his death was not the result of the injuries
received in the accident of July 31, but resulted fromother
causes. Much evidence was presented on thisbranch of the
case, and it is possible the jury found for the defendant on
that theory. But whether that be true is fmmateriat on this
. appeal, for, under the record as here presented, this appeal

must be determined upon the instructions pertaining ta

the release. I answer to & special question the juty found
that no fraud was practiced by any agent or employes of
the defendant in-obtaining the release, snd no complaint
is mude of the instructions of the court on that guestion.

Appellant complains of the twelfth instruction, whick

reads:
“One of the grounds alleged in
plaintiff’s petition- for sciting aside
the release is that Lewis Goodysar
was not in possession of his mental
faculties at the tims of the execution
of the release, and that theveby he
was rendered incompetent in faw to
transact business. You are instructed
that if the plaintiff herein, wife of the
deceased Lewig Goodyear, was present
at the time of the settlement and knew
of his mental condition and made
no protest to the agent of defendant
against such settfement and did not
miorm the agent of said Goodyear's
mental condition, then she, as plaintiff
in this action, will not be permitted

1o complain-of the settlement having
been made, but will be considered as
having acquiesced in and .agreed to
the satd settlement by her silence, But,
on the contrary, if you find from the
evidence that she was not present at
the time of the settlement, or that she
did not know of Lewis Goodyear's
alleged mental condition, or that she
did protest to the agent against suck
settlement, then she would not be
estopped from setting up such defense
to said relesse.”

#284 [3] We think this is an erroneous statement of the
faw, first, becsuse the silence of the wife could not estop
dependent children for whose benefit, in part, the action
was brought, and, second, the action is maintained, not
by the widow, but by the personal representative of the
deceased, This might be some one other than the widow,
even a corporation, asitwashn Chicage, R. L & P. Ry. Co.
v, Fontron Loan & Trust Co. (Okl. Sup.) 214 Pae. 172

The appellee argues that any error in instruction Na, 12

“was cured by instruction No. 13, which reads as foltows:

*“If you find from the evidence, and
by evidence which is clear, decided,
and satisfactory, that at’ the time
Lewis Goodyear executed the releage
in.guestion here he was not mentally
capable of executing the same, then
you would be justified in holding said
release null and void.™ a

But it is difficult to see how it could have that effect.
Reading the two instructions together, phaintiff would be
estopped from maintaining the action if the conditions
exisied as set out in instruction Neo, 12, and, i the jury
should {ind they did not exist, then under instruction No.
13 they would be reguired to find mental incapacity by
evidence which is clear, decided, and satisfactory. There
is no claim here that Louisa Goodyear was paid anything
at the time of that settlement for damages resulting in
the death of her husband, and her presence at that time
would not estop & personal representative of deceased
from maintaining an action for the benefit of dependents.

Appeliant complains of instruction No. 13, which veads:

WESTLAW © 2017 Thomson Reuters, No claim to original L. S, Government Works., 2



Goodyear v. Davis, 114 Kan. 557 (1923)

S0P, 282, S0 ALR. 563

“You are instructed that the law
favors a compromise and settdement
of disputes, and, when partics in
good faith enter into an agreement
based on good consideration, neitheris
afterwards permitted to deny it,”

When we consider the dual nature of the relief sought,
the triple nature of the attack made upon the release,
together with questions which necessarily arise in an
action of this character, it is apparent the court could not
state everything in one instruction, It was proper for the
court to inform the jury of the general principles of law
applicable to the case and their specific application to the
case on trial, This instruction is a statement of a general
principle of law, which has been frequently announced
by this and other courts. Lewis, Adm'x, v. Kimball, 183
Kan, 173, 173 Pac, 279; Roy v. Kirn, 208 Mich. §71, 175
N, W, 475; Kilby v. Charles City Western Ry. Co., 1891
Towa, 926, 183 N. W. 371. It requires that the settiement
be made in good faith, which means without fraud, duress,
concealment, and assumes a lack of mental incapacily or
mutual mistake, and vpon good consideration. The court
gave other instructions on fraud, msant'xl capacity, mutual
mistake, and specifically told the jury that the instructions
must be considered as a whole. While it might have been

stated with more specific detail of wording, we do not-~

regard it as possible that the jury was misled by it.
{1112] Appeliant complains of the sixth instruction, which
reads as follows: :

“You are ingtructed that said releage
is-a complete bar to the claims of the
plaintifl, unless you find that it was
executed by Lewis Goodyear by reason
of frand -and misrepresentation on the
part of the defendant or because Lewis
Goodyear was mentally. tncapable of
executing said release at the time bhe
signed same, or because of mutual
mistake on the part of the defendant
and of said Lewis Goodyear which
caused said Goodyear to sign said
release: If vou find from the evidence
that said release should not be set aside
for any of the reasons set up by the
plaintiff, then you should find for the
defendant and need not consider any
further matters i the case.”

Appellant contends that at most the release could
be a bar to that portion only of the action which
seeks to recover damages sustaimed by Lewis Goodyear
personally, and could not be a bar to damages recoverable
under the federal Employers’ Limbility Act by the
personal representative of the deceased for the benefit of
dependents for his death, So far as counsel have advised
us, or as our investigation discloses, this question has
never been passed upon by any federal or state court,
construing the federal Employers' Liability Act. In order
to understand the question presented, perhaps we should
ook into the history and purposes of the statute in
guestion.

At common law a person injured by the wrongful act of
another could maintain an action for the damages which
he sustained resulting from the injury, but this cause of
action abated at his death. It could not be brought by, nor
revived and prosecuted by, his personal representative,
nor by his dependents. By statute passed in most of the

-gtatés in this country this vause of action 'snri'ives the denth

of the nuured persost, and may be rev;ved and prowcuted )

in the hame of his personal réprésentative.

At commeon law no cause of action exxsted for wrongful
death and no action for damages for wrongful death
could bie maintaived by the personal representative of the
deceased, nor by his dependents.

In 1846 there was enacted in England what is commonly
known as Lord Campbells Act, §t. 9 & 10 Vict. o
93 {Appendix A), which provides, in effect, that an
action may be maintained whenever death is caused by 2
wrongful act, neglect, or default of another which would
have entitled the person injured to maintain an action if
death had not ensued; that the action should be brought
in the nameof the executor or administrator of the injured
deceased for the benefit of ®285 designated pérsons,
members of deceased's family or next of kin, and the
damages recoverable in such action ave the pecuniary
damages suffered by such beneficiaries by reason of the
death. This was held 1o create a new cause of action, one
which arose only when death resulted from the injuries,
and to permit the recovery of damages, different in their
nature from those which conld be recovered in an action
brought by the infured person, viz. the pecuniary damages
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sustained by the dependents by reason of the death of the
injured.

Statutes similar to Lord Camipbell’s Act have been enacted
by many of the states in this couniry. In 1908 Congress,
by vivtue of the authority given it by the Coustitution aver
interstate commerce (Kelly's Adm's v. C. & Q. Ry. Co.
D, C.] 201 Fed, 602), passed what is commonly known
as the federal Employers' Liability Act (36 U. §. Stat. at
L. 65, ¢. 149 [U. 8. Comp. St. § 8657-8665] Appendix B),
which provides, in substance, that every common carrier
sngaged in inferstate commerce shall be Hable in damages
t0 {2) any person suffering injury while he is smployed by
such carrier in such commerce, or {b} in case of death of
such employee, to his or her personal representative, for
the henefit of certain designated relatives or next of kin
dependent upon him, for such injury or death resulting
in whole or in part from the neglipence of thy carrien
This was the first effective congressional fegislation on the
subjet (the prior act of June 11, 1906 {34 Stat. 232} was
held invalid in Howard v. Bil. C. R. Co., 207 U, 5. 463,
28 Sup. CL, 141, $2 L. Bd. 297), and by it Congress took
passession of the field of the liability of carriers by rail to
their emiployees while enpaged in interstate conumercs. Tnt

this field it supersedes state legistation upon the subject. It

is held to be both inclusive and exclusive; that is, itincludes
all civcumstances vader which common carriers are Hable
because of injuries to their employess while ehgaged in
interstate conmmerce, and excludes their liability to their
employess. so engaged under-any other circumstunces,
such as injury not caused by negligence, and under any
other statute, such as 2 state workmen'scompensationact,
Second Employers' Liability Cases, 223118, 1, 32 Sup. Ct
169, 56 L. BEd. 327, 38 L. R AL (N. 8.3 44; Chicaga. R. L &
P. Ry Co. v. Wright, 235 U. 8. 548, 36 Sup. Ct. 185,60 L.
Ed. 431; Erie R. R. Co, v. Winfield, 244 U. 8. 170, 37 Sup.
Ct, 556, 61 L. Bd. 1057, Ann. Cas. 19188, 6562; New York
Cent. & H. R. Co.v. Tonsellito, 244 U, 8. 360, 37 Sup.
Ct. 620, 61 L. Ed. 1194; New York Cent. R. Co, v. Porter,
249 U. 8. 168, 39 Sup. C1. 188, 63 L. Ed. 536. It provides
for an actinn by the injured employvee, which he had at
common Jaw, and for an action for death by the persenal
representative, similar to the Lord Campbell Act. Mich.
Cent. R, Co.v. Vreelund, 227U 8. 59,33 Sup. Ct, 193,57
L. Bd. 417, Ann. Cas. 1914C, 178; St Louds, Tron M; Ry.
v, Craft, 237 1. S, 648, 35 Sup. £t, 704, 59 L. Bd. 1180,
As originally passed it did not provide for the survival of
the canse of action of the infured employee {Fulgham v.
Midland Valley R. Co. fC. C.] 167 Fed. 660; Walsh v. New
York, NoH. &H. R. Co. JC:. €.} 173 Fed. 494) but this was

provided for by an amending statute passed by Congress
i 1910 (36 11, 8. Stat. at-L. 291, ¢. M3 {{{U. S. Comp. §t;
§8 3652, 8665]), and made section 9 of the original act {U.
8. Comip. 8t. § 8665}, which provides;

“Anyright of action given by this act to

a person suffering injury shall survive

to his-or her personal representative,

for the benefit of the surviving widow

or husband and children of such

employes and, if none, then of such

emploves’s parents; and, if nove, then

of the next of kin dependent wpon

such employee, but in such cases there

shail be only one recovery for the same

injury,”

It was admitted by the pleadings and statements of counsel
in this case-- N
“That the plaintff is authorized to
bring this sction as administratrix; that
. the defendant is the Director General
“of -Railroads and the proper party
whom this case should be brought
against; that Lewis Goodyear was
T an cmployes of the defendant at
the time of the accident and was
rightfully upon the property of the
defendant in performarics of his duties
and was injured in the performance
of such duties; and that such injury
ocourred while decedent was smployed
in interstate commerce,”™

So, under the federal Employers” Liability Act as applied
to this case, Lewis Goodyear had a cause of action against
defendant for the personal injuries he sustained, which
{omitting for the present any settlement made by him in
his lifetime) survived his death, whether hiy death resulted
from the injury or from other causds, and which could
be prosecuted by his administratrix. Under this cause of
action the measure of damages would be his suffering
and such peeuniary 10ss as he personally sustained by
reason of the injury. At Bis death (assuming thet his
death resufted from- the injury) a cause of action then
accrued in behalf of his personal represemtative for the
benefit of hig widow and children for the damages such
dependents sustained by reason of his death. On this cause
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of action the measure of damages is the pecuniary loss to
such dependents occasioned by his death. This has been
made clear by the decisions of the Supreme Court of the

United States interpreting this act. Mich, Cent. R. Co.
v, Veseland, 227 U, 8. 59, 33 Sup. Ct. 192, 57 L. Ed.
417, Ann. Cas. 1514C, 176, was an action brought by the
personal representative of an employee after his death, not
for the injuries suffered by his intestate, but for the foss
suffered by his widow as & consequence of his wrongful
death. Speaking of the act the court said:

*I86 “We think the act declares two distingt and
independent liabilities, resting, of course, upon the
common foundation of a wrongful injury, but based
upon- altogether different pringiples. It plainly: declares
the Hability of the carder to its injured ssrvant, T he
had survived he might have recovered such damages ag
would have compensated him for his expense, loss of timee,
suffering and diminished earning power,” 227 U1, 8. 65,33
Sup. Ct, 195, 57 L. Ed. 417, Ann. Cas. 1914C, 176.

“The abyimis purpose of Congress was (o save a right of
action o cenain relatives dependent upon an employee
wrongfully injured, for the loss and damage resulting to
them financially by reason of the wrongful death. ***

This cause of action is independent of any cause of «

action which the decedent biad, and includes no damages
which he might have recovered for his injury if he had
survived. It is one bevond that which the decedent had~—~
one procesding upon altogether different principles. It is
a Hability for the loss and damage sustained by relatives
dependent upon the decedent. It is therefore a liability for
the pecuniary damage resulting fo themand for thatondy.”
227 U, 8, 68, 33 Sup. Ct. 195, 37 L. Bd. 417, Ann. Cas.
1914C, 176,

T St Lowis, Tron Mt & 5. Ry, v. Craft, 237 1. 8,648, 353
Sup, €704, 38 L. Bd. 1160, the action was brought after
the death of the injured employee by an administrator to
recover for injuries to and the death of his intestate.

“The action was for the benefit of the

{ather, there being no surviving widow,

child or mother, and the damages

sought were for {a)y pecumiary loss

to the father by reason of the death

and {b) conscious pain and suffering

of the decedent before the injuries

proved fatal. Tn the wrial court the

plaintiff had a verdiet and judpgment
awarding $1,000 for the pecuniary loss
to the father and $11,000 for the
psin and suffering of the decedent,
gnd the Supreme Court of the state,
after reducing the latter sum to 35,008,
affirmed the judgment.”™

Afer discussing the original act with the amendiment
made in 1910, the court said:
“No change {by the amendment] was
nade in § 1 fof the act of 1908L
* & ¥ Tt continues, as before, fo
provide for two distinet rights of
action: one in the injured person
for his personal loss and suffering .
where the injuries are not immediately
fatal, and the other in his personal
representative for the pecuniary loss
sustained by designated relatives where
the injuries innediately or ulthmately
result in death,.” Without abrogating
© or curtailing either right, the new
section providesin exact words that the
right given to the injured person ‘shall
survive’ 1o his personal representative
‘for the benefit of the same relatives
in whose behalf the other nght is
given. Brought into the act by way of
T amendment, this provision expresses
the deliberate will of Congress. s
termg- ave dizect, evidently carefully
chosen, and should be pgiven effect
accordingty. Tt does not mean that the
injured person's right shall survive to
his personal representative and yet be
urenforceable by the lafter, or that
the survival shall be for the benefit of
the designated refatives and vet be of
no avail to them. On the contrary, it
means that the right existing in the
injured person at his death-a right
covering his loss and suffering while
he tived but taking no account of his
premature death or of what he would
have sarned or accomplished in the
natiral span of life~shall survive to his
personal representative to the end that
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it may be enforced and the proceeds
paid to the relatives indicated. And
when this provision and section |
are read together the conclusion
is unavoidable that the personal
representative is to recover on behalf
of the designated beneficiaries, not
only such damages as will compensate
them for their own pecuniary loss,
but also such damages as will be
reasonably compensatory for the loss
and suffering of the injured person
while he lived. Although originating
in the same wrongful act or neglect,
the two ¢laiims are quite distinet, no
part of either being embraced in the
other. One is for the wrong to the
injured person and is confined to his
personzl loss and suffering before he
died, while the other is for the wrong
to the beneficiaries and is confined to
their pecuniary loss through his death.
One begins where the other ends, and
a recovery upon both in the same
action is not a double recovery fora
single wrong but a single recovery for
a double wrong.™”

In Great Northern Ry. Co. v, Ceniral Tr. Co., 242 U,
8. 144, 37 Sup. Cr. 41,61 L. Ed. 208, L. R. A. I917E,
1650, after discussing the provisions of the act as creating
g Jiability to the injured employee and alsoto his personat
representative, it was said:

“Pamages recoverable under the

former claim are limited o such as will

reasonably cotpensate for the lossand

suffering of the injured person while he

lived.”

And at page 147 of 242 U. 8., at page 42 of 37 Sup. Ct. (81
L. Bd. 208, L. R, AL 18178, 1050) guotes with approval
from the Craft Case, 337 UL 8. 648, 658, 35 Sup. 1, 704,
5%°L, Ed, 1160, as follows

“Although originating in the same

wrongful act or neglect, the two claims

are quite distinet, no part of either

being embraced in the other. One is

for the wrong to the injured person
and is confined to his personal loss
and suffering before he died, while
the other is for the wrong to the
beneficiaries and is confined to thewy
pecuniary loss through his death. One
beging where the other ends, and =
reeovery upon hoth i the same action
is not a double recovery for a single
wrong but 8 single recovery for a
double wrong”

Recovery both for the loss and suffering sustained by
the injured emplovee and for the damage to dependents
resulting from the death have been allowed in Kifbum v,
C.. M. & 5t P. Ry, Co., 285 Mo, 75, 2328, W. 1017;
Chivago, R L & B. Ry. Co. v. Foniron Loan & Trust Co.
{OkL Sup.) 2i4 Pac. 172; Thornhill v. Davis (8. C.) 113
S B 378, 24 A, L. R, 617 and in other cases, where the
action was brought by the personal representative of the
injured employee, But the question of %287 theeffectofa
settlement by the injured employee for hig injuries, nor the
kindred guestion of the effect of an action brought by him,
which went to judgment in his favor and the judgment
paid, upon the right ‘of the personal representative to
maintain a0 action for his death, was not involved in any
of those cases. The latter question was specifically reserved
by the Supreme Court in the Craft Case, 237 U, §. 648,
659, 35 Sup. Ct. 704, 59 L. Ed. 1160

In Seaboard Alr Line Ry, Co, v. Oliver, 261 Fed. L, 171 C..
C. A. 597, decided by the UL S, Cireuit Court of Appeals
of the Fifth circuit, it was held: '

“Under Emplovers' Liability Act April

22, 1908, § 1 (Comp. St. § 8637),

. making railvoad carrier lable to an

injured employee, or in case of death

to bis personal representatives, and

section 2, as amended by Act April §,

1916, § 2{Comp. St. § 8665}, providing

that cights of action given 10 a person

suffering injuries shall sorvive, amd

that in such case there shall be only

one recovery for the same fnjury, the

personal representative of an injured

employee, who recovered judgment for

his injurieg, cannot recover for his

death.”
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This decision appears to be reached by reason of the
wording of section 1 (UL, S. Comp, St, §8657). It issaidin
the opinion;

“The firsgt section of the act makes the carrier lisble in
damages to the injured employee, ‘or, in cuse of the death
of such employee, to his or her personal representative.
* * ¥ The two distinct rights of action are given in the
alternative or disjunctively. The language used indicates
the absence ol an intention to allow recoveries for the same
wrong by both the injured employee and, in case of his
death, by his personal representatives; only one recovery
being allowed when the injured employee dies without
having enforced the right of action given to him.”

It will be noted that this reasoning is contrary to that'of the
Supreme Court, announced in thevases above cited, where
it is répeatedly said, “The two claims are quite distinet, no
part of either being embraced in the other,” and recovery
is permitted on both.

Tn view of the fact that statutes somewhat similar to the
federal Employers' Liability Acthave been passed in many
of the states—that is, authorizing an sction on” behalf of
an injured persson for wronglul injuries and providing
for the survival of that sction i the event of his death,

and also providing for an action for death for wrongful,

injury by the personal representative for the benefit of
certain designated relatives or nexd of kin-~it would seem
that some light could be thrown upon the matter by the
decisions of the court upon the respective state statutss,
An examination of them, however, discloses that they are
not as convincing as they might be, for the reason that
there is quite a little variation in the state statutes upon the
subjeet, and a still greater variation in the interpretation
which the courts have placed upon the statutes of their
respective states.

In this state we have a statute providing an action for
death by wrongful act by the personal representative. Gen,
Btat. 1915, § 7323, We also have a statute which provides
for the survival of causes of action. Gen. Stat, 1915, §
7322, Under these statutes it was held, in McCarthy v
Railroad Co., 18 Kan, 46, 26 Am, Rep. 742, that under
our survival siatute the only causes of action to survive
for injury to the persons are when death does nof result
frow the injury, but cecurs from soms other cireumstancs;
that, if the death wag the resalt of the injury, the action

should be solely under seetion 7323, Judge Brewer was a2
member of this court at that time and concurred in the
decision, and aberwards, while judge of the federal court
of this state, in the case which arose before him involving
the statute {Hulbert v, City of Topeka §C. C.1 34 Fed. 518)
he guestioned the correctness of the decision. However,
the conclugion reached in that case hag been uniformly
adhered to by this court {Chy of Bureks v. Merrifield, 83
Kan, 784, 37 Pac. 113; Martn v. Missouri Pac. Ry. Co., 58
Kan, 473, 49 Pac. 605; Missouri Pac. Ry. Co. v, Bennett's
Estatg, 58 Kan. 499, 49 Pac. 606, disapproving contrary
position taken in the same case by the Court of Appeals
3 Kan. App. 231, 47 Pac. 183; Sewell v. A, T.&S. F. R.
Co., T8 Kan. 1, 96 Pac. 1007; Berner v. Mercantile Co,, 93
Kan. 769, 143 Pac. 5687, Ann. Cas, 1916D, 350). The same
conclusion was reached in Horton v. Daly, 106 1IN, 131,
and Lubrano v, Atlantic Mills, 19 R. 1. 129,32 Adl. 205, 34
L« R AL 797, Under this construction the question of the
effect of & settlement by the injured parson upon an action
brought by his personal representative could not arise.

Interpreting the Lord Campbell Act, inRead v. G.E. Ry.
Co., L. R. 3Q. B. 555, where the injured person had settled
in s Hifetime, accepting a suin of money in full satisfaction
and djscharge of all the claims and causes of action he had
against defendant, it was held “that the cause of action was
the defendants' negligence, which had been satisfied in the

_deceased’s lifetime, and that the death * * * did not create

a fresh cause of action,” and hence that the action for

~ wrongful death could not be maintained. In the opinion

it was said:
“The question terns upon the construction of section }
of 8 & 10 Vict. ¢. 93. Before that statule the person who
recsived o personal injury, and survived its consequences,
coutd bring an action, and recover damages for the injury;
but if he died from its effects, then no action could be
brought, Tomeet thisstate of the law the 9. & 10 Vict. £.93,
was passed, and ‘whenever the death of a person is causexd
by a wrongful set, and the ot is such as would, if death
had not ensued, have entitled the party injured to maintain
an action, and recover-damages in respest thereof, then,
and in every such case, the person who would have been
*288 - liable if death had not ensued shall be Hable for an
action for damages notwithstanding the death of the party
infured.” Here, taking the plea to be true, the party injured
could not ‘maintain anaction in respect thereof, beeause
he hiad already received satisfaction, Then tomes séction
2, which regulates the amount of damages, and provides
for its apportionment in g manner different 1o that which
would have been awarded to 2 man in big lifetime. This
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section may provids 8 new principie as to the assessment
of damages, but it does not give any new right of action,
Mr. Codd was driven to argue that the executor could
bring a fresh action even if the deceased had recovered
damages in an action; but to hold this would be to strain
the words of the section. The tntention of the enactment
was that the death of the person injured should not free
the wrongdoer from an action, and in those cases where
the person injured could maintain an sction his personal
representative might sue.”

LUSH, I

“f am of the same opinion, The intention of the statute
is, net to.make the wrongdoer pay damages twice for the
same wrongful act, but to enable the representatives of
the person injured to recover in a case where the maxim
actio personalis meoritur cum persona would have applied.
It only points to a case-whers the party injured has not
regovered compensation against the wrongdoer. It is true
that section 2 provides a different mode of assessing the
damages, but that does not give a fresh cause of action,”

The courts in many of our states, having statutes worded
identical with, orin effect the same, as the Lord Carapbell
Ast, have reached the same conclugion. And from this
line of authorities has grown the définite rule that the
personal representative cannot maintain the action for
" wrongful death, unless the injured person had a right
of action for his injuries immediately before his death.
Hence, in those states it is held that a settlement made
by the injured person, after the accident and before his
death, for hisinjuries, is a bar to an action by the personal
representative for the wrongful death; and also that such
action is barred if an action be brought by the injured
person for his damages, which action goes to judgment,
and the judgment is satisfied before his death, 17.C. L
{208; Thormnton's Federal Emplovers’ Liability Agt {3d
Bd.)§ 188; Tiffany on Death by Wronghul Act (2d BEd.} §
124; Rdwards v. Chemical Co., V7O N.C. 351, 878. E. 635;
Perry v, . B. &W, R.Co,, | Boyee (Del) 399, 77 Adl. 725;
8. B. Tal. Co. v. Cassin, 111 Ga. 575, 36 8. E. 881, 50 L.
R. A. 94; Strode v. 8t Louis Tel. Co, 197 Mo, 616, 95
8. W. 851, 7 Ann. Cas, 1084; McGahey v. N, E R, Co,,
166 M. Y, 617, 39 N. E. 1126; Hecht v. Qhio, e, R. Co.,
132 Ind, 307, 32 M. E. 302, Hill v. B. R. Co., 178 Pa, 223,
35 ALl 997, 35 L. R.A, 196, 36 Am. St Rep. 754, Price v
R.R.Co,,338.C. 556, 128, E. 413, 26 Am. St. Rep. 706,

Brown v. Chattanooga Elec. R. Ca., 101 Tean. 252,47 8.
W. 415, 70 Am, St. Rep. 666,

Tt is possible the Supreme Court had this in mind when it
reserved the question in the Craft Case, 237 U. §. 648, 659,
35 Sup. Ct. 704, 59 L. Ed. 1160, for it cited the Vrecland
Case, 227 U. § 59, 70, 33 Sup. Ct. 192, 196 (37 L. Bd. 417,
Ann. Cas. 1914C, 178), where it is said, spesking of the
right of action given for the wrongful death:

*But as the foundation of the right of action is the original
wrongful injury to the decedent, it has been generally held
that the new action is g right dependent upon the existence
of a right in the decedent immediately before hisdeath to
have maintained an action for his wrongful injury™--citing
some of the authorities last given.

But the federal Employers' Liability Act differs fromx .
the Lord Camphbell Act in that it does not in terms
make the personal representative’s right to maintain ag
action dependent upon a right of action in the decedent
imnediately before he died. This is pointed out in
Seaboard Air Line Ry, Co. v. Oliver, 261 Fed. 1,4, 171 C,
C. A. 597. Hence the authorities based upon the wording
of the Lord Campbell Act and state statutes similatly

" worded are not necessarily controlling. In 8. B, Tel. Co.

v, Cassin, 111 Ga. 375, 394, 36 8. E. 88, S0 L. R. A,
694, it is argusd that to permit the injured person to
recover, or settle, for his damages, and to hold it possible
for the personal Tepreseptative to recover later for the
wrongful death would in some instances permit.a double
recovery, as where there was a permanent injury, and the
injured person was paid on the basis of his loss of earning
capacity in the future, computed upon his life expectancy,
and thereafter dies as 8 resuft of the injury, But whatever
may be the measure of damages in the state courts, the
Supreme Court has said in at least three cases, previously
guoted, what the measure of damages is upon each right
of action, under the act in guestion, and specifically said
“the two claims are quite distinct, no part of sither being
embraced in the other.™ Under this statute it has been held
that the guestion of the proper measure of damages is
inseparably connected with the right of action and must be
settled according to the principles of law as administered
in federal courts. C. & O Ry, Co. v. Kelly, 241 U. 8. 485,
36 Sup. Ct. 630, 60 L. Bd. 1117, L. R, A 1917F, 367.

In some states, where the statule for wrongful death
was hield to create o new right of action, distinet and
independent of any right of action the injured person had
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i his fifetime, it has been held that a release exscuted
by the injured person before his death cannot deprive the
beneficiary of the right of action for the wrongful death
which the statute gives him, In Rowe v. Richards, 35 8.
D. 201, 215, 131 N W, 1081, 1006 (L. R. A. 1913E, 1075,
Ann, Cas, 1918A, 294), it wae said:

289 “We must confess our inability
to grasp (he logic of any vourse of
so-called reasoning through which the
conclusion is drawn that the husband,
simply because he may Hve to suffer
froma physical injury and thus become
vested with & cause of action for the
violation of his own personal right,
fias an implied power to release a
cause of action--one which has not
then accrued; one which may never
accrue; one which from its véry nature
cannot accrus until his death; and one
which, if it ever does acerue, will agerue
in favor of his wife and be based solely
upon a vislation of a right vested solely
in the wife.,”

To the smns sffect, in Blackweil v. American Filwe Co.
{Cal, Sup.} 209 Pac, 998, citing earlier California cases to
the same effect; Denver, eic., R. Co. v, Frederic, 57 Colo.
90, 140 Pac. 463; Maguirs v. Cincinnati Tract, Co., 33
Ohio Cir. Ct, R. 24; Milwaukee Coke Co. v. Industrial
Con., 160 Wis. 247, 151 N, W. 245 Davis v, 8t. Louis,
fron Mt & 5. R. Co,; 33 Ark. HZ, 13 8. W, 801, 7 L.
R. A. 283. Tt will be noted that these cases hold that the
respective rights of action given by the statute are separate
and distinct; just as-the Suprems Court holds the rights of
action to be under the statute in question,

In 8t Louis & 8. F. R. R, Co. v. Goode, Adurx, 42
Okt 784, 142 Pac. 1185, L. R. A, IBIS5E, 1141, the
injured employes began an action for damages but died
pending the action, His administrator brought a separaie
action for his wrongful death and recovered a judgment
which was paid. Later the action brought by the injured
employes in his lifetime was revived under the name of the
administrator and upon gl 2 judgment recovered, This
was affirmed, the court halding that the rights of action
were separate and distinet, and that the judgment in favor
of the personal representative for the wrongful death did

niot bar recovery under the action brought by the injured
employee which was revived.

1t is of interest to note the purpose of Congress in the
amendment to the Emplovers’ Lisbility Act made in 1910
As stated in 5t. Louis fron Mt & 8. Ry. v. Craft, 237 U. 5.
G648, 35 Sup. Tt 704, 59 L. Ed. 1160:

“The original sct, as we have said, made no provision
for the survival of the right of action given to the injured
persan, although such a proviston existed in the statutes
of many of the states. Shortly after the act two.cases arose
thersunder in each of which the personal representative of
an injured employee, who died from his injuries, sought
to recover damages for the employes’s personal loss and
suffering while he lived as well as for the pecuniary loss
to the beneficiaries named in the act. In both cases-—-one
in the Circuit Court for the Western District of Arkansas
and the other in the Circuit Court for the District of
Massachusetis—the right of the injured employee would
have survived if the local statutes wers applicable, and the
ruling in both was that the federal act was exclusive and
superseded the local statutes, that it made no provision
for.g survival, and therefore that the recovery should
be confitied to damages for the pecuniary loss resulting
tor the designated beneficiaries from the death. Fulgham
v. Midland Valley R, R.‘,';lé? Fed, 650; Walsh v. New
York, N. H. & H. R, R;, 173 Fed. Rep. 494, Following -
thede decisions the amendment embﬁdyit'lg. the new section -
was proposed in Congress. In reporiing upon it, the
Committees on the Judiciaty in the Senate and House
of Representatives referred at length to the opinions
delivered in-the two cases, to the absence from the original
act of # provision for a strvival of the employes’s vight
of action and o the presence of such 2 provision i the
statutes of many of the states, and then recommended the
adoption of the amendment, saying that the act should be
made ‘as broad, as comprehiensive, and as inclugive in its
terms as any of the similar remedial statutes existing inany
of the states, which are suspended in their operation by
force of the federal legislution upon the subject.” Senate
Report No. 432, 6lst Cong. 2d Sess. pp. 12-15; House
Report No. 513, 61st Cong. 2d Sess. pp. 3-6. While these
reports cannot be taken as giving to the new section a
meaning not. fairly within its words, they persuasively
show that it should not be marrowly or restrictively
interpreted.”

‘When we further consider that in Arkansas, where one

of the cases arose which caused Congress to make the
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amendment, it had been held that a judgment by the
injured person would not bar an action by his personal
representative {Davis v. St L, L M. & 8. R, Co.,, 53 Ark.
117, 13 8. W, 801, 7 L. R. A, 283), and in Massachusetts,
where the other case arose, it had been held that thevights
of action were 5o separate and distinet that they could
both be prosecuted together (Bowes v. Boston, 135 Mass.
349, 29 N, E. 633, 15 L. R. AL 363), and that Congress
intended 3o to amend the act that i could give relief as
{ully as any of the state statutes which it supplanted, then it
seems Congress must have intended that the two rights of
action were separate and distinet, and that the settlement
of one would not be a bar to the other, We are therefore
constrained o hold that the giving of instruction No. &
WHS error,

Though not taken inte vonsideration i the conclusion
reached, there are two matters which are, perhaps, worthy
of note. First, the release signed by Lewis Goodyear did
not purport on its face to release anyihing but his claim
for damages to him. The only mention in the release of
damages for death is in » clause printed in parenthesis
reading “{or of resulting death, if this be exccuted by
an administrator or administratrix of the estate of said
person).” 1t was not, of coursg, signed by an administrator
or executor, hence this clause & hot effective. Second,
the evidence clearly shows that the payaient made Lewig
Goodyear by the defendant was computed upon the basis
of time he had lost, being straight time, possibly plus one
ot two items of expense, from the date of the mjury to
March 1, 1920, Nothing was paid *290 him for pain and
suffering, for which he might have recovered in an action
brought by him. This fact would not, of course, invalidate
the release so far as he'was concerned, as he was at liberty
to settle his claim for 4 st less than the total amount due
him if he wished to do so. Thus it seems clear that in this
case nothing was patd in settlement of the right of action
for the death, and that the release relied upon dees not
purport to settle such right of action.

The eause will be reversed and remanded, for a new trial
i socordance with this opinion.

All the Justices concurring,
APPENDIX A,

Lord Campbells Act, St. 9 & 10 Victoria, ¢. 93.

An Act for compensating the Families of Pérsons killed by
Accidents [August 26, 1846}

Whereas no action 4t law is now maintainable againgt
& person who by his wrongfiul act, neglect, or defauly,
may have caused the death of another person, and it is
oftentimes right and sxpedient that the wrongdosr in such
case should be gnswerable in damages for the Injury so
caused by him: Be it therefore enacted by the Queens most
Excellent Majesty, by and with the advice and consent
of the Lords Spirtteal and Temporal, and Commaons, in
this present Parliament assembled, and by the authority
of the same, that whensoever the death of a person shall
be caused by wrongful act, neglect, or default, and the
aet, neglect, or default is such as would (if death had not
ensued) have entitled the party injured fo maintain an
actione and recover damages in vespect thereof, then and
i gvery such case the person who would have been liable
if death had not ensued, shall be Hable to an action for
damages, notwithstending the death of the person injured,
and although the death shall kave been caused undersuch
circumstances as amount in law to felony,

1l And be it enacted, that every such action shall be
for the benefit of -the wits, husband, pafent, and child _
of the person whose death shall have been so caused,
and shall be brought by and in the name of the executor
or administrator of the person deceased; and in every
such action the jury may give Such dumapes as they
may think proportioned to the injury resulting from such
death to the parties respectively, for whom and for whose
benefit such action shall be brought; and the amount
so recovered, after deducting the cosls not recovered
from the defendant, shall be dividad amongst the before
mentioned parties in such shares as the jury by their
verdict shall find and direct. .

1. Provided always, and be it snacted, that not mores than
one action shall lie for and in respect of the same subject~
matter of complaint, and that every such action shall be
commenced within twelve calendar months after the death
of such deceased person,

IV. And be it enacted, that in every such action the
plaintiff on the record shall be required, together with the
declaration, to deliver to the defendant or his attorney
a full particular of the person or persons for whom and
on whose behalf such action shall b brought, and.of the
nature of the claim in respect of which damages shall be
sought to be recovered.
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V. And be it enacted, that the following words and
expressions are intended to have the meanings hereby
assigned to them respectively, so far as such meanings
are not excluded by the context or by the nature of the
subject-matter; that is to say, words denoting the singalar
number are to be understood to apply also to 2 plurality
of persons or things; and words denoting the masculine
gender are to be understood to apply also to persons of
the feminine gender; and the word ‘Persons’ shall apply
to bodies politic and corporate; and the word ‘Parent
shall inchude Father and Mother, and Grandfather and
Grandmother, and Stepfather and Stepinother; and the
word ‘Child’ shall include son and danghter, and grandsots
and granddatghter; and stepson and stepdanghter,

VI. And be it enacted, that this act shall come into
operation from and immediately after the passing thereof,
and that nothing thersin contained shall apply to that part
of the United Kingdom called Scotland,

VI And be it enacted, that this act may be amended
or repealed by any Act to be passed in this session of
Parliament, b

*

APPENDIX B.

Federal Employers’ Liability Act,
35108, Stat. at L. 65,¢. 149.

Section 1. Bvery conumon carrier by raffroad while
engaging in commerce between any of the several states or
territories, or between any of the states and territories, or
between the District of Columbia and any of the states or
territories, or betwesn the District of Columbia or any of
the states or territories aud any foreign nation or nations,
shail be fiable in damagss to any persen suffering injury
while he is employed by such carder in such commerce,
or, in case of the death of such emplovee, to bis or her
personal representative, for the benefit of the surviving
widow ov husband and children of such employes; and,
if none, then of such employee's parents; and, il none,
then of the next of kin dependent upon such employee, for
such injury or death resulting in whole or in part from the
negligence of any of the officers, agents, or employees of
such carrier, or by reagon of any defect or insufficiency,
due to its negligence, in its cars, engines, appliances,

machinery, track, rosdbed, works, boats, wharves, or
other eguipment.

See. 2. Every common carrier by railroad in the territories,
the District of Columbia, the Panama Canal Zong, or
other possessions of the United States shall be liable
in damuges to any person suffering injury while he s
employed by such carrier inany of said jurisdictions, or, in
case of the death of such employes; to his or her personal
representative, for the benefit of the surviving widow or
husband and children of such employee; and, if none,
then of such emplovee's parents; and, if none, then of
the next of kin dependent upon such employes, for such
injury or death resulting in whole or in part from the
negligence of any of the officers, agents, or employees of
such carrier, or by reason of any defect or insufficiency,
due o ity negligence, In its cars, engines, appliances,
snachinery, track, roadbed, works, boats, wharves, or
other equipent. '

*39F Sec. 3, In all actions herealter brought against any

- such gomimon carrier by raifroad ‘uhde: or by viriue of

any of the provisions of this act to recover damages for
personal injuries to an employee, or where such injuries
have resulted in his death, the fact that the employee may
have been guilty of contributory negligence shall not bar a
recovery, but the damages shall be diminished by the jury
in propottion to the amount of negligence attributable to
such employes: Provided, that no such employee who may
be injured or killed shall be held to have been guilty of
contribuiory negligence in any case where the violation by
such common carrier of any statute enacted for the safety
of employees contributed to the injury or death of such

employee.

Sec, 4. In any action brought against any common carrier
under or by virtue of any of the provisions of this act to
recover damages for injuries to, or the death of, any of
its employees, such employee shall not be held to have
assumed the risk of his employment inany case where the
violation by such common carrier of any staiute enacted
for the safety of employees contributed to the injury or
death of such empioyee.

Sec. 5. Any contrast, rule, regulation, or devige
whaisoever, the purpose of intent of which shail be 1w
snable any common carrier to exempt iself from any
Bability created by this act, shaill to that extent be void:
Provided, that ‘in any action brought against any such
conmon carrier under or by virtee of any of the provisions
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of this act, such common carrier may set off therein any
sum it has contributed or paid to any insurance, relief
benefit, or indemuity that tmay have been paid o the
injured eryployee or the person entitled thereto on agcount
of the injury or death for which said action was brought.

Sec. 6. (Amended by 36 1. 8. Stat. at L. 201, ¢ 143, §
1.} No action shall be maintained under this act undess
commenced within two years from the day the cause of
action accrued.

Under this act an action may be brought in a [Circuit
Court] of the United States, in the district of the residence
of the defendant, or in whigh the cause of action arese, or
in which the defendant shall be doing business at the time
of commencing such action. The jurisdiction of the courts
of the United States undex this act shall be concurrent with
that of the courts of the several states, and no case arising
under this zet and brought in any state court of competent
jurisdiction shall be removed to any court of the United
States.

Sec. 7. The term *"commion carsier” as used in this act
shall include the receiver or receivers or other PErsons or
carporations charged with the duty of the management
and operation of the business of a common carrier.

Footnotes
a1l  Rehearng dented 220 Pac. 1048,

Sec. 8. Nothing in this act shail be heid to Jimit the duty
or liability of common carriers or to impair the vights of
their employess under any other act or acts of Congresg,
or to affect the prosecution of any pending proceeding
or right of action under the act of Congress entitled “An
act relating to Hability of common carriers in the District
of Columbia and territories, and to common carriers
engaged in commerce between the states and between the
states and foreign nations to their employees,” approved
June eleventh, nineteen hundred and six.

Sec. 9. {Added by 36 11, 8. Stat, at L. 281, ¢ 143, §25. “Any
right of action given by this act to-a person suffering injury
shall survive to his or her personal representative, for the
benefit of the surviving widow or husband and children
of such employeeé, and, if none; then of such eniployee’s
parents; and, if none, then of the next of kin dependent -
upon such employee, but in such cases there shall be only
one recovery for the same injury,™

Al Citations

114 Kan, 557, 220 P. 282, 39 A.L.R. 563

End of Document

© 2017 Thomson Reuters, No claim to original LS. Govemment Works,

WESTLAW © 2017 Thomson Reuters. No claim to original U8, Gavernment Works., 12



GENERAL LAWS

' oF THR

TERRITORY OF KANSAS,
) P&SS;E‘.D AT THE FIFTH ;;?}&SION
oF TER
LEGISLATIVE ASBE MB"I.;Y; ‘
BRGVN 4% THE

QY OF LEQOMPTON,

L S

ey
< ON THE 18T MONDAY OF JAN'Y, 1869, AND HELD AND CONGLUDED
A% TER

CITY OF LAWRENGE.

PUBIISEED BY ATURENORIIN,

- - ¢
;‘l‘ ::‘:fe« '::“::: R fé,;:':;-: ’.A:w‘ :9 h
LAWRENCE, XK. %,
HEBALD OF FRERNDOM STRAM PRESS,
1859.
G%iﬂzww(,xaegle

Exhilsit

B




&
e

5 1992

FER 2

L 5303

yoh

Diglizec W‘GGQSIQ



2
3ﬂ

&

ﬁ'
sQ

FA

1

13

g 1

1%

11‘

18
9.

i

&

@«

L 4

43
L3
L3

££

29

CONTENTS.

PAGE.
Caarren L .&n Act authorfing Ackions to e brovght In certain camedesross waver

. reapectiog Exeeuturs and Adminiatrators—al thelr sppointment

aﬂd :em‘m! ftam ﬁtﬁﬂﬁnt CAE REERGE BXBENA SO PRARRY PAARON BOWE

wmaking apprepriations for the cxpenses of the Turilory of
Bansan, for the yoor 180 cerse trssse vanera Shasee eiians invres

to appropriate fiftesn hundred dolflars for the puyment of the
Grand Jurors and witnesses of the gpacial term off Coud; called
:muafy‘ 3’1, 1359 AAEEEE FCAABD BARPAN KNP RT PRI WM EHER ANIRED A

for {8a relief ai cortain ?ﬂfﬂﬁm;vlvq- BOCAEE EXALHL HRIEAN POUNEE AR

amepdatory to an Act making 2o appropriation $o pay the ox-
penges of the Board of Commizsloners {o Invegtigate Election
Frauds, snd granting covtain powars to sald Hoprdsaircs sonaas

to authorite the Geverser fo employ counnsl to defend such of
our citfzens as are now confined in jsil In Phatte comnty, Mis-
3W£ SENNLG ENOLAN PRUSEM EXVFON FEP B2 AN TXRSED TR EGXY FIEXER 2HHD

to define and eatablish the Council and Hopresentative Districls
of the Tersitory of Ksnaaa for the nesit Leglalative Assembly.-
supplemental to an Act makioy the spportisnment for the 8th
L&gfﬁ!alh’a Agggmb{yuuu ERBLES BB NN FANADE VREVVE ML GXNO CNI

repealing an At entitied “An Act supplemsntary o an Aot
making an apportipnment for the Gith Leglstative Anueably?ess
supplementary te an &t mabking an spportionment for the S8h
Leglslative Aspembly of Kavgas TerrllosFexsess vosecx spnnaena
providing for the appolniment of Terrltorial Auditer, sod pro«
5cribh§g ﬁ}ﬂ duﬂeﬂ QE hlﬂ ﬁﬁggnnmnq EERBRE CARCNR AEPURE EFD PN W
mgerning _Apimmﬂgegun.. CEETNE AIPCEN EENATE NAABEN BREA A B
reluting fo Alforneys 8% Lawessesr versne connerraceis savoit vos
l'egn}aﬁng RG“DRB mmﬂt Boatau SN EEHBRE FEEEANR PO S VS &
to aulhorize the Beard of Bupervinors of Leaveaworth;, Douglas,
‘Wyandott, Johusow, Stchissn and Lykins countles to lawss
bondy, and for ollier PRIPOEEExsevra serrse cnrens sasens aess vroe

amendatory to “An Aek to authorize the Board of Supevisers of
Yeavenwarth, Douglay, Wyandott, Yohnson and Lykins conntles
o fgsue bonds, and for other pUrRosar™ . o iii tarets sinsssseanse

supplemental {o “An Act to avthorlse certain conntlen to fosus
Bwﬂs’ and for other inﬁs&”w RV N SN ALUS BERTPRCEE WIEE AN AR
o avthorize the county and ¢ify of Teaverworth dd fugve bonde
$o or fako stockin 3 Rallroad Compangereree srsacs voavinsvion

vespeeting Honds, Notes and Billy of Bxchangporsess cneren seen

Digitizsd by GOQg[E

2

0
44

&%

4%

&

5t

&1

z8

a1

L

28



4

CORTENTH.
PAGE.

Crarren ﬁl. Au Aet to provide for the adfustment snd payment of Clalmsscexes vuee T4

‘10
43,

“0

”D

{60
45,
“&

48,
m’
by,

&Q

N

i 4
£ 3

Lo

#
it

b1 4

£l

2}

it

ELd

#¥
13

1}

£

I3
*E

fid
2

sepplomentary to an Act mtifled “An Act to provide for the
?ﬂym&uﬁ@t LHEIDET coetns emasaw vrasts Kanass $4980s 2ustun sbde w
pmvidh)gmtakinga. Canuugse s 62 soaati bedsan svabsp tvszars TR
wn&m{{}g the Plada ot citieg and oWngreecis avisee vess sanvs  BO
to-eatablish & Code of [HEHH mgﬂmolonno eernon uxnge soans  HE
smendatory to an Aok enfitled “CAn Lot to eafablish w Cods of
Livik MMR‘Q” P&ggeﬂ rﬁm’ wloil B R AR AN RSN 18-&
to establich 2 Code of Criminal Procedorescare canavs sroonn o 188
regulating Orimes kud punizhment of Criwes againat the pers
BORR ﬂf Mi?idms“““ WELRTS FAAIEE HEOH AR NA AR AARBES B2 R Ezl
providing for the appointment of Commivionses to take depo-
&iﬁoﬂs in Q{hﬁf Mml’ieﬁ anﬁ B&aﬁ&ﬂaQtiua ERYBER ENAIEE NERHAN m
xeg‘a‘lat{ng mﬂYWﬂmulo KEAAND seeras suieen psorw aeen v v SHG
providing for the formation of & Conatifution aud Sate govern-
ment for the Sinte of Konsamrese srovas asvx sennse cxpoen vronis it
authorfzlag the Coureil snd Houss of Representatives to punish
for eontempt and for other porposeRseesss svenss duws xxsessuany 208
Wt&m Gonh‘ggtgand Ptmig&!‘ucw N T DI . 1
making valid contracia for the aale of improvements on publis
!Mﬁﬂ SRR EAPOAE BREGSE FUPOTE AELRID BEFHAL FARZR G ERAREE NPOERH m
mwmng ouviofgecross enseny vasens anarna orkass SENESE NETES 303
to snable the Trastees of Oolloges, Academies, Univorsition aud
other fngtitutfony, gocisiles and companies, to bacome bodien
mmra!ﬂ‘ FEROUS PPAAER TAPS RDAK FENAPE AR ERED NBOEKN PAOECR PEMN B P w
yequiving the Jedge of the pevond Tudielsl Distrlck te hald a
special term of Court, and for other purpoasdess cxason vreses 327
aupplamental to an Ach requiving the Judge of the gecond Judl~
clal Distelet fo hold & apecial torm of Court, and for other pus-
poses, passed at the present torm of the Legislative Asapmbly, 339
rapealing an Act reguiring the Judpe of the second Judiels)
Diatrict to hold a special terw, and Lo othey pUrpousBersecose 528
defining the Tudiclal Dlatrlcts of the Torrlory; sud fiving the
times and Pmm c{ hﬂmiﬂg cunrts thg‘em-tcna. THAN HAIS KE A& m
fur the relie? of sultors i Probate Doatbicesse exnoso vnvareeis 332
relating to Cosntes and County Offfeergsreevesnvnnrpr cnvonnss 338
dofining the boundary line belwean the connties of Madisos and
mﬁﬁk&mi&gﬁ,m EBIMT&T%&IY'N'M AREFEA AFEKY RESO AT RN ¥ 3&7
establishing and orgenixing the counties of Montans, E} Page,
Oro, Hredecick and Fromont, and to deflne the boundaries
thﬂmﬂr BREEEN PRGN FOEC AN RINN FER TN POFF AENS UNHOEE FFIEENR SO e %?
supplemantsl fo an Act entiffed #An Act erganizleg and setah~
dighing the sountles of Montana, BY Paso, Broderick, Framont
and Q0% In the Territory of Ksnsas, prmsed Jasuary, &. I\
Imutua AP RN KPOARE SARRIK PP AT IANN SN FEEN TEER CAKR FEAT R RN m
o onganize the counties of Wise, Butler gud Chage v ssees 368
Wﬁﬁg and Orgaukmg e mimty'nt Wmdﬁtt'"‘ wesa gaeery SOF
to peovide for the lovation of the counly eeat of Anderson
munty”'* PLON EEAO NADETOKE CREO AXPE FOATND FUND XAND EFIH A FRAW m
{o locate the conndy peat of Allen countyeecr cons cxxroe wienans 8
to locate the county sest of Bourbon counbysess crvves xivesese Ji
to provids for the arganizatinn of Butler counby cheiid snve xovo @
to provide for the focation of the county Beat of Calkoun county, 368
providing for ths location of the permanent gest Yostice of ¥ e&

Peraon -WM&Y“*'" FEARED NECANE FEAATE HKAK ARNEN S TS nu.
LsglﬁmdbyGG(}g

- ‘.'A\

g



iv

CONTENTE. . 5
FAGE.

BnAmn 84, A Ant to fix persanently the eounly seal of Yohnuon tounbysces eorer 70

85,
M -

m’
m .
&8,
0.

8.

76.

)

81,

2 d

E: 4

-4

+F

&

L3

@

to previde for the lncation of the county meat of Linn county... 371
o incorporate the town and town sompeny of Elwen Pare,and

Tocate the vomnby soat of Madizon connty ceerns vovsre sxesxaoe 7Y .
to loeate the sousty seab of Marahal chunby xevcn soenre oo ¥13
Tocating parmanantly the sonnty seat of Bhawnes eonnty <o I8
organizing sad tempotarily locating the county sent of Wa.

ham&& wmtyvﬁtpo- B PALRRG SEROUN KDAN BEEN Ay PAAATL BARIER D m
tempararily Ioeabing the connty seals of Wiss and Clinwy conp-

tise, and changlng the rans of Wiss cointy to Morehs veunty, ] 377
to provide 15t funding e Indebtodness of the Terrlioryccco s T
{o amend At At sntitled ©dn Aot to legrlize the reglshey of

Tiseds for the city of Topeka,”* approved February §, 1858+« 380
mncﬁm’[ﬂg m@ﬂm& m mhmﬁnahmoqi ARANEE DRAD ThRILy 831
Wmmiﬁg me m Mimmy-l-i'v KOROHE PIGADE CNEREN AG GO m
mguiattng FleelionBesseex saevstes cosven 0va snanvs sats 2evnat SO0
mtﬁ’g cﬂnm@& mﬂ{}mﬂ.ﬂm#iQ ‘.it PERE XIS WABD PELTEE ARA m
exempling cextain Property from aals apen axecotion ov other

Pmegg SRAEEH NAPT O CCH FAELEN OPLE S TN Gk n ATRS AAES ST BB EHs DL m
regulating the Fovs of officers, Josny and wilnagsersser evexee « 410
regnl&ﬁag s&m;tup WEAR LARE RETH GUE R GONE PNAS KF ST RIEK CR NS O® us
fo prevent the Sring of woody, murehes, praftfeg e seevovans $5Y
for the prevention of Feands and Perfuriesesss oo sacnsens oxne 422
to prevent the simtilation or alteration of Acts and Billgsecseex 38
relative fo Fogitives from justice feom other Tasltorles sud

Bms GENBON FARX BINE QASR SAFF PFFE FEALPR VAFNE S 2ANES ANDEED GNAI N m
Providing for the tme of mesting of the Geanoral Assembly oo A
canverning Cuardiang and Wardaeors coivecorrors sovasosnanns 427
vegnlating procecdings on Welts off Hubeas Corpwrcs e vine 430
te provide for locsting and worldng Highwagsreer srcronomes 444
t&gﬂ!w”g iﬁg;lﬂgmg«uutdn QENE GLNEDO ER RGO ARPAAE GOSN A GRS AN P ‘65
for tha incovporation of Twrnplhke Road Companiegecrnss cirens 486
providing forthe nvorporation of Towns and Villagese e <xeeo 480
t&gu!aﬁngthg In;gmtq{ﬁmy“u" A PEE AP WA AL RN KON m
for the maistenance end support of Dlegithmate Childisneeere 438
émaming lenly JoElB e s or eunsay vasayraens svvnpera yaee sone ABE
providing for the sslectlon and summoning of Grand snd Pelit

xmf&i"la' AERPER BVAU CCRD UNOE B JEN SPLT LR SRV EESEGN & B L DAY 49\1
to ratieve the Firemen of the eity of Eeavenwarth from servies

anufieglﬂﬂdmm ‘Sn!i tax‘wmo Reeina ReinAe EEANEY VAARIE KY SRR 4”
o define the dublen of Justices of the Prare fn canen of Yresch

attke Iﬁeaeen.max aaurge vr ke Sauvss LEeS baviag vane vnenis soenne SEG
regulaking the jurisdiation and procedure before Jualicen of the

Pesce, and of the duttes of Tonstables in elvil comenacoves conn 504
for e re-organization of the Library of the Territery, and to

provide for the appointment of Lihraklane s et corvavaors vonn o 841
NPC&KRE ceriain TawWT roens shvrae eetses w528 sotnsn nevy enrnx H4f
for necaring Edens to Mechsnles and otlispsesovor corsin svwass B4Y
to veatrain Droon Shops and Taverns and veguiste thezaie of

im{miﬁg “qu&m"l“ﬂ APOASEEH FCH KR ENNG UORE NEDE TN STCNRS & 5&3
soncerning Lungtics and hoblteal Drunkardgxessns seesos venns 857
in I‘e}&hm‘t@ K&ﬂfaﬁ&“w-o FEE AP CKARDS VARDOE FOGE pacise €N 553
to profest the yights of Married Women, and in relation to thzs

Hatiitien of the marriage relatloRrscercarsccasentaiomeinns

o autherize the formation of voluntany Mﬂitﬁr{ﬁ)@m&n o 5@?
" Digiized by \a O ﬁm



a

CORTRNTH, X
PAGR,

m}‘!‘ﬂl &, ;ﬁnﬁ-&gg rmﬁﬂg $0 MEINOTE e savs sror ausati shaona exoen PUXPEL DOIE pALAS 5?0

g
Wa “
[ R L4
99,
o @
o1, @
1@‘ k) (‘
03,
j08,
i{;& [
105. 24
w, x
e, ¥
108, P
.o
TR : ¢ SR
. 2
ng
i
g #®
g, =
Hy, =
118, ¢
19 @
<o ow
M R
192, .
m. Ei3
m. &
¥ m. i
s, o
m. 11
193‘ £ 3
. 0w, %
130, ¥
18, ©
Brssroxion FNo. 1.

o provida for the foreclosurs of Morlgagete coores trires xandss &1
chunglng e namy of tha toswn and fowaship of Browasville o

Hhat &:AWBQI&O CPLA CREREE Lpen 2EATRE $RE APNANE FAREFE LLL A

to change the nane of Calhoun sounkyerssss orpuxs reness 2220 Ll
to shangs the name of Weller county and to providae for the or
gan{mﬂm& mm"un FRAAAT PENAS S ANALR Y HANS BEORRR N
mF&GﬁDE nga Pu}!“enoou FxuIHO AP QTR ANTIAE FpaAEE ATXN
ragulating Oathy and prescribing the form of Oathn off Office«
pﬂ.’l‘dﬁhﬁ}g John Ballivaneesews aona ovni snes npenne pedvse rrsand
tﬂw‘)ﬂﬂh weﬁm xm‘auuun CERREE RP UL BEAK SEPEEY *1yeii 5”
to establish o Mﬂﬂuma¢un AR AR AR ARG NEAR EHOT NN EALR 811
Mﬂtﬁming‘wﬂtsﬁ @9 Worraniorssets seesss neponx wrvs hootn 8§18
tﬂmﬂ?ﬁr mbui: Rem}t&s.uun ARUSEL BT AR SYXELD HO S 4 FPBOEY m
sathorizing the Qovernor of Ksuxan Territory to offer rewards-

Ion nastaln CUEBRcraven Shvs a0k daRen NEE RN SRS PP KNS SR

$o establish & Territorial Road from the Slate Yine of Missourl,
commencing on the boundary line between Lyking and Johngon
tﬂnﬂtlﬁ!, then W&at. viz Bﬁfring Hﬁi’ tn Mil}ﬂ!ﬁlunv-oao P 583
to maks cortain Military Roads Terrllorial Rondacres covessse B8
o ﬁﬂ!‘.&b}(&h gorkain [I]] Tarritorial Rogdgecrars,savsee 2onvine BR4
N eﬁt&b}fﬂh “m {2] Tﬂﬂi{m{al Rt}&&s»uug PITO T PRl L L AL w
t@ mtabli!&h a'.i‘erritari&l Bondcoenin senser vvaniy sas0 cusn seex 88
to locate 8 Territorial Boad from Leavenworlh to Topeka«+-«+ 592
maﬂﬂhrﬁaﬂm Bﬂa‘iﬂ Tﬂ'ﬁmr&aj Bogdvoewss seevay guse w 503
to provids for the avganization, supervision and malatenince of
Gnmm{m S:hnnlsuuu SeENE N REIE MO SREE SEREBD BHS AR HANY BEEA Y m
supplementary to an Act to provide for the organlzalion, puper-
vislon and maintenance of Common Bchoolgecvsre visave conmre GI2
declaring the office of Sheriff of Doniphan county vacantes ez 018
to authorize the Sheriis of the severs] counties to serve sertain
mcm AAERD CARD EOAN SN ELEERA KON SENN FEAR FAET BIRE NI R 613
m”mhg"&e Gmﬂhmuticm af Shaintegs noer secia s vina doax 82y F2 924
Jadopting the Common Law as thi vale of astion {n this Torvito~

£y, and regnlatiog the authentlestion of Statutes and the taking

5ia
BI5
818

eﬁ'ﬁst mﬂeﬂzlumoci ABAL BEUERS ARFEFBAD KHPKAL CEFD LTHILNY FEELEN N 615 "

relating to e suthentication of Statutes, Hucords; Ofics Pa-

ym,m. CXABTA AT ETAR FORRIN LXFE RGBS PRSP EA RIS XD WHOL p0AR 613
to provent the destrietion of Stosk hy contaglons diseaness vore 881
Etmﬁemibg' }Qﬂg md’ m BBkﬂ@Bnouu PEVPPT NRAVUN B ARD HAAR 6&3
to regulate tha takilng up and posting of Bleaya«e s sesess iy 628
providing for rulaing of & Tax in Petlawattamle countyeeeenr~ 825
providing for e appointment of a Tomsitorial Tressuser, and

m?iding For the dutios of hig offegerex sxra vreen savonurreess £33
f <c mv@:cﬁmn’ﬁﬁsﬁﬁmsocnun venie enrs sapaianvin nocens GRS
tn puniﬁh Mﬂpasaw O &hml Laﬂds;otrl svvs eanasy sreven kaee GOG
relating to Townships and Townahlp Oficars. ciees xse vioeens G838
:m“ﬁg wnhiaioou XPLUNE SEUDANDO FREF ALEH KBS CRREANL NIBIGN 646

Préamble and Joint Resolution in regard fo bolding the remalader

afﬂta sﬁﬁ&!‘@ﬁ ﬁt Iﬂmﬂﬂﬁﬂ PETEASE FEPOVE FLNRSG FREREE NLR PSS B en s‘a

2. Jolut Resclution asking nn sdditions! of twenty days fo the pres-

sut Besslon of the Leglsiative Assembly of Kansss Territorys.« 859

3. Jolnt Resolution raguesiing Cougress to atiach that portion of Ne-

braska Terrioty sogth of Blalle river o Xansss Texxflory e % ¢ ;

4, Foint Resolution requesting the Governor to lesuutidtoiumaiie



L
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L) I, Hoon 8. Warsn, Secretory of the Tenitory of Kansse, do horeby ser-
tify that the printed Acts contained in this volume, ave trow copies of the e~
rolled laws on filein my office, which wers passed uf the session of the Legie-
lative Assombly of said Territory, held in the mouths of January sud Feb-
raary, A, D. 1859, with the exception of the correction of clerical arvore.
Gimn under my hand and the great sesl of the Temitery, sé Lecomp-

\zrg™s/  ton, this 1st day of June, A. D, 1859,

HUGH B. WALSH.
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GENERAL LAWS.

CHAPTER 1.
AN ACT suthorieing Ackions to be brought bn certaln Casen,

Be it enacted by the Governor ami Legistative Jezembily :y‘
ihe Tervitory of Kansas: .2,

*

Ssorion 1. That whenover the death of » pamen shall be ﬁ&mmﬂ

saused by mongfnl act, ueglect or defuolt, and the act, neglect
or defaudt s ench se could, [if desth hed fiub.onsned,] have en-
titled the party injured, to maintain an ackion s recover dam-
ages i veapect thereof, then, and in svery sithe cine, the pexson
who, or the corporation which wonld have hesn -fisble, i desth
had not ensnsd, shell be lisble to sn action for daginges, not.
withstanding the death of the person injured, and s'iﬁiwgﬁ, $he

death shall have been onused under such clvoumstances as aafo‘imt,, ’

in Jaw, %o wurder in the Srut or sevond degres, or mm!mgﬁﬁt:
" Bxe. 2. Every such sotion shell bo brought by and in the Bt
pame of the personal represontatives of such decessed perwon, -
#ud the amonnt recovered in svery such action ehall be for the
sxolusive benofit of the widow, if there bs one, and next of kin
of such deccased Jpesion, and shell be distributed to such widow
and next of kin, in the proportion provided by law in relation to
the distribotion of personal estate Ieft by persons dying infes.
tate; and in every such action the jory may give such damages
s they may deom fulr and just, not sxcseding ton thousand deol-

i

lorn: Provided, That avery auch action shall bs commenced Fyaus

within two yesrs sfter the death of such deseased person.
8zo. 8. This Act shall take effect and bo in force from snd
after the first duy of Juue next.
A. LARZALERE,
- Speaker of the House of Representotives,
C. W. BABCOCK,
President of the Councid,
Agproved February 8, 1858,
8. MEDARY, = -
Governor.
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