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INTRODUCTION

Plaintiffs’ attempt to block Proposal 1 from the ballot after it was approved by 2/3 of the
Legislature and the Board of State Canvassers (“Board”) should be rejected as a meritless
attempt to thwart the Peoples’ right under Michigan’s Constitution to vote on Constitutional
amendments proposed by 2/3 of the Legislature.! A cursory review of Plaintiffs’ Complaint in
this case makes clear that Plaintiffs do not have a legitimate legal argument supporting their
request to remove Proposal 1 from the ballot, but rather merely disagree with the merits of the
proposal. That fight should be left to the campaign and the decision ultimately reached by
Michigan citizens.

Proposed Intervenor Voters for Transparency and Term Limits (“Proponent”) is the
statewide ballot question committee that was organized on February 28, 2022 to advocate for the
passage of Proposal 1. Proponent is a bipartisan coalition proposing and promoting a
constitutional amendment that would promote financial transparency and reduce term limits.
Specifically, the amendment would require annual financial disclosure for members of the
legislature and the Governor, Lt. Governor, and Secretary of State. The amendment would also
reduce term limits from 14 years to a combined 12 years, the limit on terms of service in the
Michigan House of Representative and Michigan Senate, but allow the entire 12 years to be
served in either the House or Senate, which is currently not permitted.

Proponent was involved in drafting some of the original language that the Michigan
Legislature eventually used as the basis for the language in House Joint Resolution R, which

placed Proposal 1 onto the November general election ballot. Proponent’s representatives have

' Although Plaintiffs state that they are not asking this Court to remove Proposal 1 from the
ballot, an order requiring the Legislature to re-adopt a new proposal next week is tantamount to
removing the measure from the ballot given that there are no scheduled Legislative session days
next week for the Legislature to modify the proposal as Plaintiffs request.
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appeared at the Board of Canvassers meetings in support of Proposal 1, originally presenting a
petition to place it on the ballot and then to suggest language for the Proposal 1 ballot language.

Proponent is entitled to intervention as of right because it has an interest relating to the
property or transaction which is the subject this case and is situated such that the disposition of
the action impair or impede the applicant’s ability to protect that interest.’> Specifically,
Proponent has a direct interest in ensuring the statewide ballot question Proponent was formed to
support is not improperly removed from the ballot. Although the current Defendants may defend
their prior decisions as being appropriate, they are more of a neutral arbiter than an advocate in
support of the proposal. Accordingly, the Proponent’s interests are not adequately represented in
this case.

Alternatively, if intervention of right is not granted, this Court should allow intervention
on a permissive basis. Proponent’s motion to intervene is timely and will not unduly delay or
prejudice the adjudication of the rights of the original parties. Proponent’s interests and defenses
share a “common question of law” with the main action. Specifically, the Proponent exists solely
to ensure passage of the proposal that Plaintiffs seek in this case to remove from the ballot. This
Court should grant the Proponents’ motion to intervene, which Plaintiffs and Defendants do not
oppose.

BACKGROUND

Michigan’s Constitution authorizes the Michigan Legislature to propose amendments to
the Constitution by obtaining a two-thirds majority vote of both chambers. 1963 Const Art XII,

Sec. 1. Specifically, the Constitution states:

2 Counsel for the Proponents confirmed with counsel for all other parties to the case and
confirmed that no party will oppose the Proponents’ motion to intervene in this case.
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Amendments to this constitution may be proposed in the senate or house of

representatives. Proposed amendments agreed to by two-thirds of the members

elected to and serving in each house on a vote with the names and vote of those

voting entered in the respective journals shall be submitted, not less than 60 days

thereafter, to the electors at the next general election or special election as the

legislature shall direct. If a majority of electors voting on a proposed amendment
approve the same, it shall become part of the constitution and shall abrogate or
amend existing provisions of the constitution at the end of 45 days after the date

of the election at which it was approved. /d.

On May 10, 2022, the Michigan Legislature suspended a joint rule of the House and
Senate, Rule 13, which states “The same joint resolution shall not propose an amendment to the
Constitution on more than one subject matter.” Suspending that joint rule allowed both chambers
to propose a Constitutional amendment on more than one subject matter. On May 10, 2022, HJR
R was introduced in the Legislature and both the House and Senate adopted the proposal with
support of two-thirds of the members elected to and serving in each chamber of the Legislature.

On August 19, 2022, the Board of State Canvassers (the “Board”) held a public meeting
for the purpose of designating the proposal and adopting a summary and caption that described
the proposal. Although the Proponent contended that, with regard to a Constitutional amendment
proposed by the Legislature, the Board does not have statutory authority to develop its own 100
word statement and must instead use the Legislature’s statement, the Board developed what it
considered a compromise between the Proponents and Plaintiffs. That compromise language will
appear on the November 8, 2022 ballot as Proposal 1 unless removed from the ballot by this
Court.

Plaintiffs include the architects of Michigan’s current term limits law, which Proposal 1
will modify. Plaintiffs ask this Court to require the Legislature to bifurcate the proposal into two

separate proposals and seek to compel the Secretary of State to require different, alternative,

ballot language. Of course, Plaintiffs’ efforts are a thinly veiled attempt to keep the measure off
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the November ballot or make it more difficult to pass. Proponents seek to ensure that Proposal 1
remains on the ballot as approved by the Michigan Legislature and Board of State Canvassers
and seeks to intervene in this case to advocate for that result.

ARGUMENT

1. Proponent is Entitled to Intervene as of Right.

Intervention is a remedy that is to be liberally granted under Michigan law. See Precision
Pipe & Supply, Inc v Meran Construction, Inc, 195 Mich App 153, 156; 489 NW2d 166 (1992).
The Michigan Court Rules provide, as relevant here, that upon “timely application,” a proposed
intervenor has a right to intervene:
[W]hen the applicant claims an interest relating to the property or
transaction which is the subject of the action and is so situated that the
disposition of the action may as a practical matter impair or impede the
applicant’s ability to protect that interest, unless the applicant’s interest is
adequately represented by existing parties.

MCR 2.209(A)(3).

As the foregoing language indicates, a non-party has the right to intervene when (1) the
application for leave to intervene is “timely,” (2) the party has “an interest” in the matter that
may be impaired or impeded pending the disposition of the case, and (3) the existing parties will
not “adequately represent[]” the non-party’s interests. /d. Importantly, these requirements are to
be “liberally construed to allow intervention where the applicant’s interests may be inadequately
represented.” Neal v Neal, 219 Mich 490, 492; 557 NW2d 133 (1996). Moreover, a proposed
intervenor’s burden of showing that the existing parties may not adequately represent its interests

i1s “minimal.” D’Agostini v Roseville, 396 Mich 185, 188-89; 240 NW2d 252 (1976). An

intervenor need not make a positive showing that representation is inadequate or that existing
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parties have exhibited bad faith. Rather, it is enough to show representation may be inadequate.
Vestevich v West Bloomfield Township, 245 Mich App 759, 762; 630 NW2d 646 (2001).

A. This application for leave to intervene is timely.

Proponent has met the first requirement for intervention as of right. Although the
Michigan Court Rules do not provide rigid guidelines for determining when an application for
intervention is “timely,” Michigan courts have noted that “an intervenor must be diligent, and
any unreasonable delay after knowledge of the action will justify a denial of intervention where
no satisfactory excuse is shown for the delay.” Prudential Insurance Co v Oak Park School
District, 142 Mich App 430, 434; 370 NW2d 20 (1984). Proponent has acted diligently and has
not delayed in filing this application for leave to intervene. Plaintiffs filed the complaint on
August 30, 2022 along with a motion for order to show cause and a motion for immediate
consideration and Proponent files this application within days of that complaint being filed.
Thus, Proponent is fully prepared to proceed in this case as directed by the Court, and its
participation will not prejudice or cause delay to the existing parties.

Normally, a motion to intervene that “was filed prior to the initiation of material
discovery or pre-trial motions,” causes “neither plaintiff nor defendant [to] suffer[] prejudice or
delay.” Draksler v Sterling Heights Emps Ret Sys, unpublished per curiam opinion of the Court
of Appeals, issued January 24, 1997 (Docket No. 180924), p 9. Thus, the only time a court
should be “reluctan[t]” to allow intervention is “after an action has gone to judgment.” Qostdyk v
Auto Owners Ins. Co, unpublished per curiam opinion of the Court of Appeals, issued December
30, 2014 (Docket No. 317221), p 25 (quoting Dean v Dep’t of Corr, 208 Mich App 144, 150;
527 NW2d 529 (1994)). Here, the Proponent seeks to intervene early in the process and no party

will be prejudiced by its intervention at this time.
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B. Proponent has an interest in the subject of this action that will be affected by
the outcome of this proceeding.

Proponent has “an interest” in the case that may be impaired. As Plaintiffs allege in the
complaint, “[i]n March 2022, a ballot committee known as Voters for Transparency and Term
Limits(Proponent)proposed a voter petition seeking similar amendments to what HJR R
proposes.” (Complaint 423.) Like Plaintiff Anderson, Proponent, by counsel, provided comments
in writing in advance of the Board of Canvassers meetings on the subject Proposal 1, and
presented to the Board in  person. (See Complaint 91; see also

https://www.youtube.com/watch?v=3ar|R5Qs6sM (August 19, 2022 Board meeting).)

Registered voters, like Proponent, have an interest in the enforcement of election law
generally. Michigan jurisprudence recognizes the special nature of election cases and the
standing of ordinary citizens to enforce the law in election cases. Deleeuw v Bd of State
Canvassers, 263 Mich App 497, 505-506; 688 NW2d 847 (2004); see also Helmkamp v Livonia
City Council, 160 Mich App 442, 445; 408 NW2d 470 (1987); Citizens Protecting Michigan’s
Constitution v Sec’y of State, 280 Mich App 273, 282; 761 NW2d 210 (2008), aff’d in part 482
Mich 960, 755 NW2d 157 (2008); Protect MI Constitution v Sec’y of State, 297 Mich App 553,
566-567; 824 NW2d 299 (2012), rev’d on other grounds 492 Mich. 860, 819 NW2d 428 (2012).

Proponent also has a particular interest in the case because it was organized for the
purpose of drafting the proposal, advocating for its passage in the Legislature, and advocating for
its passage in November’s election. See Karrip v. Cannon, 115 Mich App 726, 732; 321 NW2d
690 (1982) (stating that the intervenors had a narrower interest in the action than all people in the

State of Michigan).
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C. The named parties to this action may not adequately represent Proponent’s
interests.

Finally, Proponent meets the “minimal” burden of showing that the existing parties may
not adequately represent their interests. D ’Agostini, 396 Mich at 188-89; Vestevich, 245 Mich
App at, 762. Proponent has a narrow interest in ensuring Proposal 1 appears on the ballot
whereas the other Defendants may be more agnostic as to whether Proposal 1 ultimately appears
on the ballot. In addition, Proponent can advocate for voters that want to vote on Proposal 1, but
are not otherwise represented by the current Defendants.

1I. Alternatively, This Court Should Allow Permissive Intervention.

Even if this Court were to find that Proponent is not entitled to intervention of right, this
Court should still allow intervention on a permissive basis. Under MCR 2.209(B), this Court
may grant permissive intervention when, as here, the applicant’s claim or defense and the main
action have a question of law or fact in common. See Dean v Dep’t of Corrections, 208 Mich
App 144, 150; 527 NW2d 529 (1994). In exercising its discretion, the Court shall consider
whether the intervention will unduly delay or prejudice the adjudication of the rights of the
original parties. MCR 2.209(B)(2). Proponent has met each requirement.

Taking these requirements in reverse order, and as previously explained, this application
for leave to intervene is timely and will not unduly delay or prejudice the adjudication of the
rights of the original parties. Proponent’s interests and defenses share a “common question of
law” with the main action. Specifically, the Proponent exists solely to ensure passage of the
proposal that Plaintiff seek in this case to remove from the ballot. Accordingly, the Proponent
shares a common question of law with the main action—whether Proposal 1 should appear on
the ballot with ballot language that the Board approved. Thus, permissive intervention is proper

in this case for all of these reasons.
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I11. This Court May Add Proponent As A Party Under Its Miscellaneous Relief
Discretionary Authority.

Besides intervention under MCR 2.209, this Court’s miscellaneous relief authority under
MCR 7.316(A)(2) provides that this Court “may, at any time, in addition to its general powers . .
. allow new parties to be added . . . .” For the reasons set forth supporting intervention, it would
be appropriate for this Court to exercise its discretionary authority to grant the miscellaneous
relief of adding Proponent as a party to this case under MCR 7.316(A)(2).

CONCLUSION

For the reasons stated, Voters for Transparency and Term Limits respectfully requests
that this Court (1) grant Proponent leave to intervene as a Defendant in this action under MCR
2.209; or (2) add Proponent as a party under this Court’s discretionary miscellaneous relief
authority under MCR 7.316(A)(2).

Dated: September 1, 2022 Respectfully submitted,

By:/s/ Jason T. Hanselman
Jason T. Hanselman (P61813)
Gary P. Gordon (P26290)

W. Alan Wilk (P54059)
DYKEMA GOSSETT PLLC
201 Townsend Street, Suite 900
Lansing, MI 48933

(517) 374-9181

Attorneys for Proposed Intervening
Defendant
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STATE OF MICHIGAN

COURT OF APPEALS

SUSAN E. DRAKSLER, UNPUBLISHED
January 24, 1997
Pantiff-Appdlant,
% No. 180924

LC No. 93-003498
STERLING HEIGHTS EMPLOYEES
RETIREMENT SYSTEM,
Defendant-Appellee,
ad
CITY OF STERLING HEIGHTS,

Intervening Defendant- Appellee.

Before: Smolenski, P.J., and Michael J. Kely and JR. Weber,* 0.
PER CURIAM.

Paintiff gppeals as of right from an order of summary disposition entered pursuant to MCR
2.116 (C)(7) and MCR 2.116(C)(10), in favor of defendant and intervening defendant. On appedl,
plantiff argues that the trid court erred in granting summary dispogtion, in granting intervening
defendant’s mation to intervene, and in denying plaintiff’s motion for relief from judgment pursuant to
MCR 2.612(C)(1)(f). We agree that the trid court erred in granting summary disposition pursuant to
MCR 2.116(C)(7) and MCR 2.116(C)(10); however, we disagree with plaintiff’s other allegations of
eror. Therefore, we affirm in part, reverse in part and remand.

When a party moves for summary disposition pursuant to MCR 2.116(C)(7), the vadidity of the
cdam is tested by conddering any affidavits, pleadings, depogtions, admissons and documentary
evidence filed or submitted before the trid court. If there are no factsin dispute, the question whether
the claim is statutorily barred is one of law for the court. Smith v Quality Construction Co, 200 Mich
App 297, 299; 503 NW2d 753 (1993). In reviewing a motion for summary disposition under MCR

* Circuit judge, sitting on the Court of Appeals by assgnment.

-1-

INd 01:91:€ TT0T/1/6 DS £4q AIATADTY



2.116(C)(7), we must accept as true dl of the plaintiff’s well-pleaded dlegations and construe them
mogt favorably to the plaintiff, Mollett v City of Taylor, 197 Mich App 328, 332-333; 494 NW2d
832 (1992),

Where an adminidtrative grievance procedure is provided, exhaustion d tha remedy must
precede circuit court review of the dispute. However, a plaintiff may seek judicid review of a nonfind
agency decison when afina decison or order would provide only an inadequate remedy, or if pursuing
the adminigtrative remedy would be an exercise in futility. Michigan Supervisors Union OPEIU Local
512 v Department of Civil Service, 209 Mich App 573, 577; 531 NW2d 790 (1995).

Following the trid court’s firs denid of defendant’s motion for summary dispogtion, plantiff’s
labor union forwarded correspondence to the parties opining that defendant had incorrectly interpreted
the collective bargaining agreement and that pursuant thereto, the labor union was prepared to process
plantiff’s grievance up to and induding arbitration. Upon its grant of defendant's motion for
recondderation and rehearing of its motion for summary digpogtion, the trid court found that there was
a genuine progpect that plaintiff’s claim would be addressed in an adminigtrative manner and granted
summary disposition to defendant pursuant to MCR 2.116(C)(7).

Haintiff dleged in her complaint that defendant is a separate and digtinct legd entity from the
City of Sterling Heights and that defendant is not a party to any collective bargaining agreement existing
between the Michigan Association of Police and the City of Sterling Heights.  In its answer, defendant
admitted not having been a party to any collective bargaining agreement entered into between the City
of Sterling Heights and the Michigan Association of Police. Moreover, defendant failed to present the
trid court with evidence indicating that ether plantiff or defendant was subject to the grievance
procedure mandated by the collective bargaining agreement in disputes related to the denid of pension
benefits.

The trid court was required to accept plaintiff’s dlegation that defendant was not a party to the
collective bargaining agreement entered into between the City of Sterling Heights and plaintiff’s labor
union. Mollett, supra at 332-333. Because there was no evidence presented showing that defendant
was obligated to participate in the adminidrative remedy provided in the collective bargaining
agreement, we conclude that the trid court erred in granting summary disposition for plaintiff’s fallure to
exhaust administrative remedies prior to seeking reief in circuit court. MCR 2.116(C)(7).!

We next turn to the tria court’s order of summary disposition pursuant to MCR 2.116(C)(10).
We review atrid court’s order of summary dispostion, pursuant to MCR 2.116(C)(10) de novo to
determine, giving the benefit of doubt to the non-moving party, whether the movant was entitled to
summary dispostion as a matter of law. Weisman v US Blades, Inc, 217 Mich App 565, 566-567;
Nw2d _ (1996); Lytle v Malady, 209 Mich App 179, 183-184530 NwW2d 135 (1995). Summary
digposition pursuant to MCR 2.116(C)(10) may be granted where, except as to the amount of
damages, there is no genuine issue of materid fact and the moving party is entitled to judgment as a
matter of law. MCR 2.116(C)(10). In requesting summary dispostion of a clam, the movant must
specificdly identify those matters which have no disputable issue of fact and then support its position

-2-
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with documentary evidence. Patterson, supra a 432. The adverse party may not then rest upon mere
dlegations or denids of a pleading, but must set forth specific facts showing a genuine issue for trid, by
way of affidavits or other appropriate means. |d. Moreover, pursuant to MCR 2.116(G)(3)(b), a
movant for summary disgpostion under MCR 2.116(C)(10), must provide the court documentary
evidence in support of the grounds asserted in its motion.

In support of its motion for summary disposition, defendant incorporated by reference the
evidentiay materids atached to its Reply in Oppostion to Plaintiff’s Petition for Superintending
Control/Mandamus which included a copy of alega opinion letter wherein defendant’s counsel opined
that plantiff was not entitled to any disability penson benefits because she faled to timey make
application.? However, as evidence in support of its motion for reconsideration, defendant attached a
copy of correspondence wherein plaintiff’s labor union disagreed with defendant’ s interpretation of the
collective bargaining agreement. Consequently, we conclude that by virtue of defendant’s pleading
submitted in support of its motions for summary judgment and reconsderation, a conflict existed with
regard to the meaning of the gpplicable provisons of the collective bargaining agreement, as well asto
whether plaintiff was entitled to disability and pension benefits. Therefore, we find that there existed a
genuine issue of materid fact for trid and defendant was not entitled to judgment as a metter of law.
MCR 2.116(C)(10).

Faintiff next argues that the trid court erred in granting the City of Sterling Heights moation for
permissive intervention pursuant to MCR 2.209(B)(2). We disagree.

We review atrid court’s decison to grant a motion to intervene for an abuse of discretion. The
rule authorizing intervention should be liberdly construed to dlow intervention where the applicant’s
interests may be inadequately represented. Black v Department of Social Services, 212 Mich App
203, 204; 537 NW2d 456 (1995).

A trid court may grant permissve intervention if: (1) gpplicaion is timey made, (2) the
goplicant's clam or defense and the main action have a common question of law or fact, and (3) no
prgjudice or delay to the origina parties will result. MCR 2.209(B)(2); Dean v. Department of
Corrections, 208 Mich App 144, 150; 527 NW2d 529 (1994). No time limits on the date of
intervention are provided, however, an intervenor must be diligent, and any unreasonable delay
following notice of the action will judtify denid of intervention where no satisfactory excuse is shown for
the delay. Prudential Ins Co of America v Oak Park School Dist, 142 Mich App 430, 434; 370
Nw2d 20 (1985).

Plantiff firg initiated this litigation on July 21, 1993, and the City of Sterling Heights filed its
motion to intervene on September 10, 1993. Therefore, the gpplication for intervention was timely
made. MCR 2.209(B)(2); Dean, supra a 150. Defendant and the City of Sterling Heights argued that
plantiff falled to comply with the grievance procedure in the collective bargaining agreement between
the City of Sterling Heights and plaintiff’s labor union. The ultimate resolution of this litigetion will
necesstate an interpretation of the provisons of that collective bargaining agreemert; therefore, the City
of Sterling Heights defense and the main action have a common question of law or fact. MCR

-3-

INd 01:91:€ TT0T/1/6 DS £4q AIATADTY



2.209(B)(2); Dean, supra a 150. Findly, defendant’s motion to intervene was filed prior to the
initistion of materid discovery or pre-trid motions, and therefore neither plaintiff nor defendant was at
risk of suffering prejudice or delay as a result of intervention. Because MCR 2.009(B)(2) is to be
liberdly condrued to dlow intervention where the gpplicant’'s interests may be inadequately
represented, Black, supra a 204, the trid court did not abuse its discretion in granting the City of
Serling Heights petition.

We do address plaintiff’ s argument that, in the event that this Court affirmsthe trid court’s order
of intervention, the tria court would be smilarly obligated to permit intervention by al other Iabor unions
which are parties to collective bargaining agreements with the City of Sterling Heights.  In light of the
fact that this matter was initiated by plaintiff in 1993, subsequent interventions would be untimely and
probably would result in pregjudice and delay of the litigation. MCR 2.209(B)(2); Dean, supra, at 150.

Findly plaintiff argues that the trid court erred in denying her motion for relief from judgment
pursuant to MCR 2.612(C)(1)(f). Because we have concluded that the tria court improperly granted
defendant’s motion for summary disposition, it is unnecessary for us to address plaintiff’s argument
regarding the triad court’ sfalure to grant relief from judgment.

Affirmed in part, reversed in part and remanded.

/9 Michadl J. Smolenski
/9 Miched JKdly
/9 John R. Weber

! We note that documentary evidence may exist which impacts on whether plaintiff or defendant was
bound by the collective bargaining agreement between the City of Sterling Heights and MAP. Had such
evidence been provided to the triad court, we could have concluded that the grievance procedure was a
necessary firgt step to filing alaw suit. However, in light of the applicable standard of review, Mollett,
supra, at 332-333, and in the absence of such documentary evidence, we may only conclude that
neither plaintiff nor defendant were bound by the grievance procedure provided in the collective
bargaining agreement in resolving this dispute.

2 At ord argument before the Court of Appedls, defense counsdl conceded that plaintiff is vested and is
entitled to pension benefits when she comes of age. He then made the argument that plaintiff could not
aoply for a disability retirement benefit unless she was employed or had been employed within two
years of the date of her disability. The lower court did not pass upon the gpplicability of such limitation
period and we therefore have nothing to review. It is for the lower court to address whether she
quaifiesfor disability retirement benefitsin the first ingtance.
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STATE OF MICHIGAN

COURT OF APPEALS

KYLE OOSTDYK, aMinor, by his Conservator, UNPUBLISHED
DAWN BUDD, December 30, 2014

Plaintiff-Appellee,
and

SPECTRUM HEALTH HOSPITALS,
SPECTRUM HEALTH CONTINUING CARE,
MARY FREE BED REHABILITATION
HOSPITAL, and GOLDEN RULE INSURANCE

COMPANY,
Intervening Plaintiffs-Appellees,
v No. 317221
Kalamazoo Circuit Court
AUTO OWNERS INSURANCE COMPANY, LC No. 2010-000277-NF

Defendant-Appel lant.

Before: M. J. KELLY, P.J., and CAVANAGH and METER, JJ.
PER CURIAM.

Defendant, Auto Owners Insurance Company, appeals as of right a judgment entered in
plaintiff’s favor following a jury tria in this action to recover persona injury protection (PIP)
no-fault insurance benefits. We affirm. Defendant also challenges the trial court’s decision to
grant post-verdict motions to intervene filed by Spectrum Health Hospitals, Spectrum Health
Continuing Care, Mary Free Bed Rehabilitation Hospital (collectively “the hospitals’), and
Golden Rule Insurance Company (Golden Rule). We affirm.
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l. Facts

Kyle Oostdyk had an epileptic seizure while riding on a public school bus. The incident
was recorded by cameras on the bus. When the bus driver first discovered Kyle, he was lying
across his seat with his head and a portion of his torso extended across the aise to the adjacent
seat. Kyle'sface was pointing toward the front of the bus and he was having convulsions. After
the bus driver resumed driving the bus, Kyle fell partially off of the adjacent seat so that part of
his body was hanging down head-first off the seat. Kyle's head was on the floor, under a sedt,
and his neck was twisted so that he was facing toward the back of the bus. When the bus arrived
at the school, there was no obvious sign that Kyle was breathing. He had no pulse, his face was
blue, and his lips were purple. He was not convulsing. CPR was performed and Kyle was
transported to the hospital. Ultimately, Kyle suffered an anoxic brain injury which is permanent
and catastrophic.

PIP benefits were sought from defendant under Kyle's father’s automobile insurance
policy and the claim was denied. Thereafter, Kyle, by his conservator, filed this first-party no-
fault insurance action. Defendant moved for summary disposition twice, generally arguing that
the claim was not compensable under the no-fault act because Kyl€'s injury was not causally
connected to the operation or use of the bus as a motor vehicle. The trial court denied both of
defendant’ s motions.

Before trial, a stipulation and order was entered in which the parties agreed that (1) if
called as a witness, Kyle's medical providers would testify that certain bills submitted to
defendant “were actually incurred” and “were authentic, reasonable and necessary;” (2) these
bills would be admitted into evidence without calling witnesses to authenticate them or testify
that they “were reasonable in amount and were for necessary services;” (3) defendant could
contest the amounts of the medical bills “as being unreasonable and unnecessary to the jury,”
within the confines of the trial court’s previous ruling regarding “the collateral sources of
payment;"! (4) defendant did not waive “the issue of the amounts being actually incurred
pursuant to Bombalski v Auto Club Ins Ass'n, 247 Mich App 536, 543; 637 NwW2d 251 (2001)
and Nortwick v Auto-Owners Ins Co, unpublished opinion per curiam of the Court of Appeals,
issued April 15, 2003 (Docket No. 237310);” and (5) the parties agreed that defendant would
“have a hearing post-trial to determine areduction of the amounts submitted to thejury . . . to the
extent that the Court determines that either the provider(s) of services and care have accepted
prior payment as payment in full, or providers have agreed through participation agreements to
adjust and reduce amounts in the bills such that the full amounts were not incurred . . . .”

! Plaintiff filed amotion in limine seeking to preclude testimony under the collateral source rule
that Kyle's medical expenses have been paid by Medicaid. The trial court granted plaintiff’s
motion to the extent plaintiff sought to preclude evidence that suggested plaintiff’s liability on
medical bills was limited to the amounts paid by other sources, and accepted by the medical
providers. That is, the total amounts billed by medical providers could be placed into evidence
and the court would “sort out later whether there is any reduction from that amount.”

-2
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At trial, plaintiff’s theory of the case included that the structure, layout, and movement of
the bus caused Kyl€'s injury. In support of this theory, plaintiff presented testimony from an
injury biomechanics expert, Dr. Paul Christopher Ivancic. He testified that Kyle's inverted body
position, with his head on the floor of the bus, caused his airway to be cut off, resulting in
positional asphyxia. That is, the weight of Kyle's torso and the twisting of his neck caused his
trachea to occlude when his head became wedged between the floor of the bus and the seat. Dr.
Ivancic further testified that Kyle's head was displaced downward from the seat to the floor as a
result of the bus accelerating after the bus driver resumed driving the bus. And because of the
loading or force vibrations caused by the bus, Kyle was unable to move out of the position. Dr.
Ivancic testified that the bus caused Kyle's anoxic brain injury in the following ways. (1) the
height of the bus seat relative to the floor, the space between Kyle's seat and the adjacent seat on
which he fell, and the permanent structure of the bus seat legs increased the force on Kyl€e' s body
because of the angle resulting from the inverted position, (2) the vibrations and bumps on the
bus, which could be seen on the video by the movements of other people on the bus, contributed
to the asphyxia because of the continuous force it exerted on Kyle, and (3) the acceleration and
deceleration of the bus caused extra force on Kyle's head, neck, and torso.

Dr. Madeline Chadehumbe, Kyl€'s treating neurologist before this incident, testified that
Kyle's seizure did not cause the anoxic brain injury; rather, the positioning and resulting
blockage of his airway after he fell from the bus seat to the floor caused the anoxic brain injury.
Dr. Chadehumbe acknowledged that the emergency room doctor diagnosed Kyle with status
epilepticus (continuous seizure), but she indicated that it was later determined Kyle was not
having a seizure by that point in time. Further, Dr. Chadehumbe testified that it was less likely
for Kyle to have suffered a status epilepticus seizure because that was not the nature of his
seizures in the past. But, she testified, drugs given to Kyle in the emergency room could have
possibly stopped any seizure he might have been having when he arrived, and cardiac arrest,
which can cause brain damage due to lack of oxygen, can follow seizures.

Dr. Brien Smith, Kyle's current physician who specializes in epilepsy and clinical
neurophysiology, testified that Kyle's airway was compromised because of the position he was
in after he partially fell from the bus seat to the floor. He also testified that it was less likely for
Kyle to have suffered a status epilepticus seizure because that was not the nature of his seizures
in the past. Dr. Smith explained that if Kyle's eyes were deviated upward and to the right in the
emergency room as noted by the emergency room physician, it can be evidence of global brain
damage [like an anoxic brain injury], not just evidence of a current seizure.

Defendant’s theory of the case was that Kyle's injury was not causally connected to the
operation or use of the bus as a motor vehicle. In support of this theory, defendant presented
testimony from a biomechanical engineer, Dr. Lawrence William Schneider. He testified that
Kyle's fal across the aide to the adjoining seat was not caused by the movement of the bus but
by his seizure. Dr. Schneider opined that, according to basic physics, the acceleration of the bus
after the driver resumed driving would cause Kyle's body to move further back in his seat, not
forward. And the acceleration of the bus was so minimal that it was likely Kyle did not move at
al. Further, Kyle fell to the floor because of his convulsions, not because of vibrations on the
bus. And he could not move his head because of his convulsions, not because his head was
wedged between the seat and the floor. However, Dr. Schneider agreed that, because of his body
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position, Kyle's internal organs would have had a downward force on his digphragm and torso
which would have exerted force on his head and neck.

Dr. Glen Ackerman, a neurologist, testified that Kyle fell to the adjoining seat as a result
of a seizure and then partialy fell to the floor of the bus because of the continued seizure
activity—not because of the movement of the bus. Further, the oxygen deprivation and resulting
brain damage could have been caused by fluid in the lungs (pulmonary edema) or the aspiration
of drool during the seizure. And oxygen levelsin the blood may go down during different types
of seizures, which can cause cardiac arrest. An individual having a seizure can unexpectedly die
from a pulmonary or respiratory problem that causes breathing to stop. Dr. Ackerman opined
that the emergency room physician diagnosed status epilepticus because Kyle's eyes were
looking up and all the way to theright. Although a generalized anoxic brain injury can cause the
eyes to move up and to theright, Dr. Ackerman noted that later, in the pediatric ICU, Kyle' s eyes
were back at midline after being given antiseizure medicine which led him to believe that Kyle
was still seizing when he was admitted to the emergency room.

Dr. Eugene Rontal, an otolaryngologist and defendant’ s witness, testified that Kyle could
not have suffered from positional asphyxia when he was partialy off the seat because his head
was hyperextended and the position would have opened his airway. Further, Kyle's trachea,
larynx, Adam’s apple, or voice box would have shown signs of injury if his airway was closed
by pressing on something hard [like the base of the bus seat |eg] and there was no evidence in the
record to demonstrate such an injury. However, plaintiff’s rebuttal witness, Dr. Werner Spitz,
demonstrated that the trachea is quite flexible. Further, he testified that he reviewed the
videotape and concluded that Kyle was in a position to cause asphyxia, resulting in brain
damage.

The jury returned a verdict in plaintiff’s favor. Thereafter, plaintiff filed a motion for
taxation of costs, interest, attorney fees, and entry of final judgment. Defendant opposed the
motion, arguing that entry of judgment was premature because the trial court had to determine
the appropriate reductions or set-offs resulting from Kyle's medical expenses being paid by
Medicaid and Golden Rule (a secondary commercial heath insurance payor), which were
accepted by his medical providers as payment in full. Defendant argued that it should not have
to pay medical bills that were paid by Golden Rule and Medicaid because they were not
outstanding at trial. But if it had to do so, defendant argued, it should only have to pay the
reduced amounts the medical providers accepted from other payers, and not the full amount
billed.

The hospitals then filed a motion to intervene, arguing that they erroneously accepted
payment from Medicaid and Golden Rule for medical services provided to Kyle under the
mistaken belief that no-fault benefits were not available. The trial court granted the hospitals
motion to intervene, reasoning that Medicaid was entitled to repayment of the money it had paid
for Kyle's medical bills—leaving Kyle responsible for the bills—and that the hospitals clearly
had an interest in the medical claims. Golden Rule also filed a motion to intervene, which the
trial court granted.

Thereafter, defendant filed a motion for summary disposition under MCR 2.116(C)(7)
and (10), arguing that the hospitals agreed to accept payment from Golden Rule and Medicaid.
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Thus, at the time of trial, plaintiff was only entitled to recover the amounts actually incurred
prior to trial—which was the amount accepted by the hospitals as payment in full and not the
amount actually charged. Defendant further argued that intervening plaintiffs new claims did
not relate back to the date plaintiff’s complaint was filed. And, because Golden Rule paid
plaintiff’s obligation to the medical providers only Golden Rule, not plaintiff, could assert a
claim of subrogation against defendant, but such claim was not timely asserted.

The trial court denied defendant’'s motion for summary disposition under MCR
2.116(C)(7), reasoning that intervening plaintiffs were not asserting claims under the no-fault
act; rather, pursuant to the jury verdict, they sought reimbursement for the services provided.
The court further stated:

Contrary to [defendant’s] argument, [defendant] is not entitled to pay the
medical providers only those amounts they accepted from Medicaid, Golden Rule,
or other payers. To accept [defendant’s] argument would defeat the no-fault act’s
goal of prompt payment, since there would be an incentive to deny payment and
reap the benefit of alower payment amount made by someone else.

The effect of the jury’s decision is to reset the clock on the payment of
[Kyle's] medical bills. It is as though those bills had never been paid by others.
What Medicaid or Golden Rule or anyone else paid to satisfy [Kyle' s] hills is
irredlevant to determining the reasonableness of the charges, and the amount
should not be reduced based on any of [defendant’s] legal arguments.
[Defendant] waived its right to challenge the reasonableness of the charges when
it did not raise the issue of reasonableness at trial. Although there is a dollar
amount attached to the jury’s verdict, [defendant] can negotiate with the medical
providers to accept a lesser amount in full satisfaction or audit the bill under its
separate agreements with the providers. [Kyle] wants the bills paid so he is not
liable.

The intervening parties are not making claims against [defendant]. Rather,
the intervening parties claim a share of the medical expenses awarded by the jury
to [Kyle]. In essence, they are defending the verdict from [defendant’ 5] efforts to
reduce the amount. [Kyle] does not oppose the intervening parties’ entitlement to
the portion of the judgment equal to the amount billed for healthcare services
provided (in the case of Mary Free Bed, Spectrum Hospitals, and Spectrum
continuing Care) or the amount paid on [Kyle's] behalf under a heathcare
insurance policy (in the case of Golden Rule). MCR 2.116 simply does not apply
to [defendant’ 5] legal arguments seeking a reduction in the amount of the verdict.

Subsequently, the trial court entered judgment in plaintiff’sfavor. This appeal followed.
[1. Summary Disposition Mations

Defendant argues that the trial court erred in denying both of its motions for summary
disposition because Kyl€e's injury was caused by a seizure and not by the operation or use of the
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bus as a motor vehicle as required under MCL 500.3105 and Thornton v Allstate Ins Co, 425
Mich 643, 662; 391 NW2d 320 (1986). We disagree.

A. Standard of Review

“This Court reviews de novo a tria court's decison on a motion for summary
disposition.” Gorman v American Honda Motor Co, Inc, 302 Mich App 113, 115; 839 Nw2d
223 (2013). When deciding a motion brought under MCR 2.116(C)(10), we view the evidence
in alight most favorable to the opposing party to test the factual adequacy of acomplaint. Id. If
no genuine issue of material fact exists, the moving party is entitled to judgment as a matter of
law. Id. at 116. “A genuine issue of materia fact exists when the record, giving the benefit of
reasonable doubt to the opposing party, leaves open an issue upon which reasonable minds might
differ.” Id. (quotation marks and citation omitted). “[T]he court is not permitted to assess
credibility, or to determine facts on a motion for summary judgment.” Oade v Jackson Nat’| Life
Ins Co, 465 Mich 244, 265; 632 NW2d 126 (2001) (quotation marks and citation omitted). This
Court aso reviews de novo as a question of law issues of statutory construction. Elba Twp v
Gratiot Co Drain Comm'r, 493 Mich 265, 278; 831 NW2d 204 (2013).

B. Operation or Use of Bus asaMotor Vehicle

Pursuant to MCL 500.3105(1), “an insurer is liable to pay benefits for accidental bodily
injury arising out of the ownership, operation, maintenance or use of a motor vehicle as a motor
vehicle....” In Douglas v Allstate Ins Co, 492 Mich 241, 257; 821 NwW2d 472 (2012), our
Supreme Court explained that § 3105(1) of the no-fault act sets forth two threshold causation
requirements for the recovery of PIP benefits:

First, an insurer is liable only if benefitsare “for accidental bodily
injury ....” “[F]lor” implies a causal connection. “[A]ccidental bodily injury”
therefore triggers an insurer’s liability and defines the scope of that liability.
Accordingly, a no-fault insurer is liable to pay benefits only to the extent that the
claimed benefits are causally connected to the accidental bodily injury arising out
of an automobile accident.

Second, an insurer is liable to pay benefitsfor accidental bodily injury
only if those injuries “arig €] out of” or are caused by “the ownership, operation,
maintenance or use of a motor vehicle...” It is notany bodily injury that
triggers an insurer’ s liability under the no-fault act. Rather, it is only those injuries
that are caused by the insured’ s use of amotor vehicle. [Id. (citation omitted).]

Defendant argues that its motions for summary disposition should have been granted
because Kyl€e's injury did not arise out of the operation or use of the bus as a motor vehicle. A
school busis a dual purpose vehicle and the no-fault act only provides for “coverage for a dua
purpose vehicle' s motor-vehicle function, not its non-motor-vehicle function.” Defendant claims
that Kyle' sinjury “arose from the school bus's safekeeping function rather than its motor vehicle
function, [thus], there is no PIP coverage available under the no-fault act.” However, plaintiff
presented evidence that Kyle's injury occurred on the bus, because it was moving, and while he
was being transported to school. As our Supreme Court has held, “moving motor vehicles are
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quite obviously engaged in a transportationa function.” McKenzie v Auto Club Ins Ass'n, 458
Mich 214, 221; 580 NW2d 424 (1998).

Contrary to defendant’ s argument on appeal, the facts of this case are not similar to those
of Thornton, 425 Mich 643. In that case, ataxicab driver was shot by his passenger. Id. at 646.
The taxicab driver was not entitled to PIP benefits because the motor vehicle was merely the
situs of the armed robbery. Id. at 660. The Thornton Court held that “[t]he involvement of the
car in the injury should be directly related to its character as a motor vehicle.” Id. at 659
(citation and quotation marks omitted). And that “the injury could have occurred whether or not
[the plaintiff] used a motor vehicle as a motor vehicle” Id. at 660. In this case, plaintiff
presented evidence that Kyle was injured on the bus, because it was moving, and while he was
being transported to school.

Further, defendant’ s reliance on McKenze, 458 Mich 214, is misplaced. In that case, our
Supreme Court held that the plaintiff was not entitled to PIP benefits because at the time the
plaintiff sustained injury, the motor vehicle was being used as sleeping accommodations and not
for atransportational purpose. Id. at 226. Here, at the time Kyle was injured, the bus was being
operated as a bus and was being used to transport him to school.

Likewise, defendant’s reliance on Pacific Employers Ins Co v Mich Mut Ins Co, 452
Mich 218, 220-221; 549 NW2d 872 (1996), and Indiana Ins Co v Auto-Owners Ins Co, 260
Mich App 662; 680 NW2d 466 (2004), is misplaced because, in this case, plaintiff presented
evidence that Kyle was injured on the bus, because of its movement, and while the bus was being
used to transport him to school. That is, the bus was engaged in its “motoring” or
transportational function when Kyle was injured. Thus, defendant’s claim that the bus was being
used for a “safekeeping function” rather than for its transportational function at the time Kyle
was injured was properly rejected by the trial court.

C. Injury Arising Out of Operation or Use

Defendant also argues that its motions for summary disposition should have been granted
because there was no genuine issue of material fact that Kyle's injury was caused by a seizure
and not by the operation or use of the bus. That is, Kyl€'s seizure caused his anoxic brain injury;
the bus was merely the situs of Kyle's seizure. However, plaintiff presented evidence that the
movement of the bus caused Kyle to fall to its floor during a seizure, where his head became
wedged between the bus seat and the bus floor, which resulted in Kyle' s airway being cut off and
his brain being deprived of oxygen. Further, plaintiff’s evidence tended to establish that,
because of the movement of the bus, Kyle's body remained upside down, with his body weight
pressing on his head and neck so that his airway remained cut off for the extended period of time
in which the bus was in motion.

Pursuant to MCL 500.3105(1), to recover PIP benefits, the claimed injury must arise out
of, or be caused by, the operation or use of a motor vehicle as a motor vehicle. The causa
connection between the injury and the use of the motor vehicle must be more than incidental,
fortuitous, or “but for.” See Thornton, 425 Mich at 659. That is, the involvement of the motor
vehicle in the injury should be “directly related to its character as a motor vehicle.” 1d., quoting
Miller v Auto-Owners Ins Co, 411 Mich 633, 640-641; 309 NW2d 544 (1981).
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In this case, we agree with the trial court that a genuine issue of material fact existed asto
whether Kyle's anoxic brain injury arose out of, or was caused by, the operation or use of the
bus. In that regard, two bus videos were submitted to the trial court. Contrary to defendant’s
claim that Kyle's seizure caused him to fall to the floor of the bus, the bus video gaverise to a
guestion of fact as to whether the movement of the bus caused Kyle to fal. Further, plaintiff’'s
experts testified in their depositions that the movement of the bus caused Kyle to fal to the floor,
in an inverted position, where he stayed because of the movement of the bus, which resulted in
his airway being obstructed so that he suffered oxygen deprivation for an extended period of
time—while the bus was in maotion. Although plaintiff’s experts agreed with defendant’ s experts
that a seizure could cause aspiration and a lack of oxygen to the brain, plaintiff’s experts
concluded that Kyle's anoxic brain injury did not happen in that manner. Because defendant’s
and plaintiff’s experts deposition testimony supported different theories as to what caused
Kyle's anoxic brain injury, i.e., positional asphyxia, aspiration, or status epilepticus, the trial
court properly concluded that a genuine issue of material fact existed as to whether Kyle' sinjury
“arose out of” the operation or use of the bus which precluded summary disposition. That is, a
guestion of fact existed whether the connection between Kyle' sinjury and the operation or use of
the bus as a motor vehicle was more than incidental, fortuitous, or “but for.” See Thornton, 425
Mich at 659. It is well-established that the trial court may not determine findings of fact or
weigh credibility in deciding a motion for summary disposition. Oade, 465 Mich at 265.
Therefore, defendant’s claim that its motions for summary disposition should have been granted
is without merit.

[11. Jury Instructions

Next, defendant argues that the trial court’s refusal to grant its requests for specia jury
instructions was erroneous. We disagree.

A. Standard of Review

Claims of instructional error are generally reviewed de novo. Cox v Flint Bd of Hosp
Managers, 467 Mich 1, 8; 651 NW2d 356 (2002). A trial court’s determination whether a
standard instruction was applicable and accurate is reviewed for an abuse of discretion. Moore v
Detroit Entertainment, LLC, 279 Mich App 195, 223; 755 NW2d 686 (2008) (citation omitted).
The trial court’s decision regarding supplemental instructions is reviewed for an abuse of
discretion, and will not be reversed unless failure to vacate the verdict would be inconsistent with
substantial justice. Guerrero v Smith, 280 Mich App 647, 660; 761 NW2d 723 (2008) (citation
omitted). A determination based upon a legal issue is a question of law subject to de novo
review. Jackson v Nelson, 252 Mich App 643, 647; 654 NW2d 604 (2002) (citation omitted).
“Jury instructions should be reviewed in their entirety, not extracted piecemeal to establish error
in isolated portions.” Bachman v Svan Harbour Ass'n, 252 Mich App 400, 424; 653 NW2d 415
(2002). “[T]hereis no error requiring reversal if, on balance, the theories of the parties and the
applicable law were adequately and fairly presented to the jury.” Murdock v Higgins, 454 Mich
46, 60; 559 NW2d 639 (1997).
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B. Applicable Law

The trial court must instruct the jury on the applicable law and issues presented. MCR
2512(B)(2). When requested by a party, a standard jury instruction must be given if it is
applicable and accurately states the law, MCR 2.512(D)(2); Chastain v Gen Motors Corp (On
Remand), 254 Mich App 576, 590; 657 NW2d 804 (2002). A supplemental instruction need not
be given if it would add nothing to an otherwise balanced and fair jury charge or “enhance the
ability of the jury to decide the case intelligently, fairly, and impartially.” Alpha Capital Mgt,
Inc v Rentenback, 287 Mich App 589, 629; 792 NW2d 344 (2010) (citation omitted). A
proposed supplemental instruction must be modeled as nearly as practicable after the style of the
standard instructions and “must be concise, understandable, conversational, unslanted and
nonargumentative.” MCR 2.512(D)(4); Soddard v Mfr Nat’| Bank of Grand Rapids, 234 Mich
App 140, 162-163; 593 NW2d 630 (1999).

C. Normal Use of BusasaMotor Vehicle

First, defendant argues that the trial court erred when it refused defendant’ s request for a
specia jury instruction stating that “in order for an injury to be compensable, it must be
foreseeably identifiable with the normal use of a motor vehicle as a motor vehicle.” The trial
court denied defendant’ s request, holding that the applicable standard jury instruction, M Civ Ji
35.02, sufficiently set forth the law consistent with MCL 500.3105(1). Further, the point
defendant was trying to make was adequately covered by that instruction and defendant’ s special
instruction would be more confusing than helpful. The court’s decision did not constitute an
abuse of discretion. See Guerrero, 280 Mich App at 660. The jury instructions repeated
multiple times that the injury must have occurred while the bus was being used as a motor
vehicle. The given instruction, which followed the language of MCL 500.3105(1), adequately
and fairly presented the applicable law to the jury. See Murdock, 454 Mich at 60. Further, the
proposed special instruction added nothing to the balanced jury instruction given, was lengthy,
and was confusing; thus, the trial court properly refused to give the proposed special instruction.
See MCR 2.512(D)(4); Alpha Capital Mgt, 287 Mich App at 629.

D. Dual Purpose Vehicle

Next, defendant argues that the trial court erred when it denied its request to instruct the
jury that, if avehicle has more than one function, the injury must arise out of the transportational
function of the vehicle. However, we agree with the trial court’s conclusion that there was “no
evidence that the bus was being used for any purpose other than to move students to school.
That is a transportation function.” In other words, the evidence did not support a dual purpose
instruction; therefore, the trial court did not abuse its discretion when it denied defendant’s
request to give the proposed special instruction. See Jackson, 252 Mich App at 647.

E. Causa Connection

Next, defendant argues that jury instruction pertaining to the concept of “arising out of”
was erroneous because it stated that “some causal connection” was sufficient. The instruction
provided:
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The term “arose out of” means that there must be a causal connection
between the injury and the operation, use, ownership, or maintenance of a motor
vehicle, which connection must be more than incidental, fortuitous, or but for.
Proximate cause is not required; however, it is generally not sufficient that the
motor vehicle is merely the site of the accident. If the motor vehicle is one of the
causes, a sufficient causal connection exists even though there are other
independent causes.

Where the injury is entirely the result of an independent cause in no way
related to the use of the vehicle, the fact that the vehicle is the site of the injury
will not suffice to bring it within the policy coverage.

When determining whether the injury arose out the use or operation of the
motor vehicle, school bus, as a motor vehicle triggering an insurer’s obligation to
pay no-fault benefits, there must be some causal connection between the use of
the motor vehicle and the injury. The connection between the use of operation of
the vehicle and the accidental injury need not be the cause or even a substantial
cause. .. [o]r even the only cause, aslong asthereis some causal connection.

This instruction properly instructed the jury regarding the requisite causal connection.
The comments to M Civ Jl 35.02 explain that “[i]f the motor vehicle is one of the causes, a
sufficient causal connection exists even though there are other independent causes.” In
explaining the level of causation required, the trial court instructed that there must be “some”
causal connection. This language comports with existing caselaw. Indeed the instruction given
(some causal connection) is more restrictive than the “amost any causal connection” standard
approved by this Court in Scott v State Farm Mut Auto Ins Co, 278 Mich App 578, 583-585; 751
Nw2d 51 (2008), which has not been overruled by our Supreme Court.> See McPherson v
McPherson, 493 Mich 294, 299; 831 NW2d 219 (2013). Therefore, defendant’s argument is
without merit.

IV. Intervening Plaintiffs

Next, defendant argues that the trial court erred when it granted the hospitals' and Golden
Rule’s motions to intervene and denied defendant’s motion for summary disposition in their
regard. We disagree.

A. Standard of Review

This Court reviews for an abuse of discretion a trial court’s decision on a motion to
intervene. Vestevich v West Bloomfield Twp, 245 Mich App 759, 761; 630 NwW2d 646 (2001).
An abuse of discretion occurs when the trial court’s decision is outside the range of principled

2 See Scott v State Farm Mut Auto Ins Co, 483 Mich 1032-1033; 766 NW2d 273 (2009).
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and reasonable outcomes. Maldonado v Ford Motor Co, 476 Mich 372, 388; 719 NW2d 809
(2006). The trial court’s resolution of underlying questions of law, including the construction of
statutes and court rules, is reviewed de novo. Hill v L F Transp, Inc, 277 Mich App 500, 507;
746 NW2d 118 (2008). “This Court reviews de novo a trial court’s decision on a motion for
summary disposition.” Gorman, 302 Mich App at 115. Under MCR 2.116(C)(7), dismissal is
appropriate if aclaim is barred because of a statute of limitations.

B. Applicable Law

MCR 2.209(B)(2) applies to permissive intervention and provides that, on timely
application, a person may intervene in an action “when an applicant’s claim or defense and the
main action have a question of law or fact in common.” The trial court must consider “whether
the intervention will unduly delay or prejudice the adjudication of the rights of the original
parties” 1d. However, “[t]he rule for intervention should be liberaly construed to allow
intervention where the applicant’ s interests may be inadequately represented.” Neal v Neal, 219
Mich App 490, 492; 557 NW2d 133 (1996). But “intervention may not be proper where it will
have the effect of delaying the action or producing a multifariousness of parties and causes of
action.” Precision Pipe & Supply, Inc v Meram Constr, Inc, 195 Mich App 153, 157; 489 Nw2d
166 (1992). Moreover, “[t]here should be considerable reluctance on the part of the courts to
allow intervention after an action has gone to judgment and a strong showing must be made by
the applicant.” Dean v Dep’t of Corrections, 208 Mich App 144, 150; 527 NW2d 529 (1994).

C. Background

After trial, plaintiff filed a post-verdict motion for taxation of costs, interest, attorney
fees, and entry of final judgment. Defendant opposed the motion, arguing that entry of judgment
was premature before a hearing to determine the amount of medical expenses outstanding
considering the amounts already paid to, and accepted by, the hospitals from Golden Rule and
Medicaid. Defendant sought to reduce the amount of the jury award, arguing that it should not
have to pay the medical bills that were paid by Golden Rule and Medicaid, and thus, that were
not outstanding. But if it had to do so, defendant argued, it should only have to pay the reduced
amounts the hospitals had accepted from other insurers rather than the full amount billed.

The hospitals filed a motion to intervene to protect their rights to recover the full amount
of their charges, arguing that they accepted payment for medical services provided to Kyle from
Medicaid and Golden Rule under the mistaken belief that no-fault benefits were not available.
The tria court granted the hospitals' motion to intervene under MCR 2.209(B)(2), reasoning that
Medicaid was entitled to repayment of the money it had paid for Kyle's medical bills—leaving
Kyle responsible for the bills—and that the hospitals clearly had an interest in the no-fault award.
Thereafter, Golden Rule filed a motion to intervene to protect its right to full reimbursement of
the medical expensesit paid, which was granted.

-11-
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D. Untimely & Prejudicial

Defendant argues that the hospitals and Golden Rule's applications to intervene were
untimely. Several factors may be considered when determining if an application to intervene is
timely. Bradley v Milliken, 828 F2d 1186, 1191 (CA 6, 1987).% In Bradley, the Court stated:

Timeliness should be evaluated in the context of al relevant circumstances, such
as the purpose of the motion to intervene, the length of time the applicant for
intervention should have known of his interest in the case, whether the original
parties would be prejudiced by further delays, whether there are any unusual
circumstances which would bear on granting or denying the motion and to what
stage the lawsuit has progressed. [1d.]

With regard to post-judgment interventions, our Supreme Court has explained:

The question sometimes arises whether an intervention may be after fina
judgment. If it does not relate to the merits of the question, as where it is a
proceeding to determine the validity of an attachment or whether specified
property is subject thereto, the intervention need not delay the main action nor
necessarily unsettle any judgment entered therein. Hence, in such case there is no
reason why an intervention may be after, as well as before, final judgment|[.]”
[School Dist of City of Ferndale v Royal Oak Twp Sch Dist No 8, 293 Mich 1, 11;
291 NW 199 (1940) (quotation marks and citations omitted)].

In this case, the hospitals and Golden Rule clearly had an interest in the no-fault award.
As aresult of the verdict, defendant was found liable under the no-fault act for Kyle's medical
expenses. Because Kyle was entitled to PIP benefits, he was “expressly precluded from
qualifying as a medically indigent individual eligible for medical assistance under the state
Medicaid program.” Workman v Detroit Auto Inter-Ins Exch, 404 Mich 477, 501-502; 274
Nw2d 373 (1979); Johnson v Mich Mut Ins Co, 180 Mich App 314, 320-321; 446 NW2d 899
(1989). Accordingly, the Department of Community Health has the right of subrogation or
reimbursement to the extent of the Medicaid benefits paid. Workman, 404 Mich at 503; see also
MCL 400.106. And Golden Rule also mistakenly paid some of Kyle's medical bills under the
assumption that no-fault benefits were not available. Thus, the hospitals and Golden Rule's
claims and the main action had “a question of law or fact in common,” MCR 2.209(B)(2), as
related to the amount awarded to Kyle for his medical expenses. Because Kyle was entitled to
PIP benefits, the hospitals were entitled to “charge a reasonable amount” for services rendered,
MCL 500.3157, and were not limited to contractual amounts or statutory amounts allowed for
Medicaid benefits. See Hicks v Citizens Ins Co of America, 204 Mich App 142, 146; 514 Nw2d
511 (1994) (“The fact that, with hindsight, Medicaid benefits were mistakenly paid on [the]
plaintiff’s behalf does not release [the] plaintiff’s responsibility for the medical expenses
incurred but not paid for, nor does it bind [the provider] to limit its claim to the statutory amount

3 It is appropriate to look to the federal courts for guidance because MCR 2.209 is similar to FR
Civ P 24. See D’ Agostini v Roseville, 396 Mich 185, 188; 240 Nw2d 252 (1976).
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alowed for Medicaid benefits.”); see also Munson Med Ctr v Auto Club Ins Ass'n, 218 Mich
App 375, 384; 554 NW2d 49 (1996). Thus, the hospitals and Golden Rule had a clear interest in
this matter that would not be adequately represented. See Neal, 219 Mich App at 492.

Defendant also argues that post-judgment intervention should not have been allowed
because the intervenors sat on their rights. In that regard, defendant relies on this Court’s
holding in Dean, 208 Mich App 144, but that reliance is misplaced. In Dean, a judgment had
aready been entered by the trial court when the motions to intervene were filed. 1d. at 150.
Here, judgment had not been entered when the trial court alowed the hospitals and Golden Rule
to intervene. And, unlike the intervening plaintiffs in Dean, who would “reap the benefits of a
favorable judgment but would not be bound by an adverse judgment,” id. at 151, the hospitals
and Golden Rule would have been bound by an adverse judgment with regard to Kyle's medical
expenses. And, here, the hospitals and Golden Rule’'s motions to intervene were triggered by
defendant’ s attempt to reduce the jury verdict award from the total amount of medical expenses
that the jury deemed reasonable and necessary to the discounted amount the hospitals
erroneously accepted from Medicaid and Golden Rule. See Hicks, 204 Mich App at 146.

Moreover, the hospitals and Golden Rul€'s interventions did not relate to the merits of
Kyle' s claim that he was entitled to no-fault benefits and, thus, would not affect the jury verdict.
See Sch Dist of the City of Ferndale, 293 Mich at 11. The intervening parties did not seek to
affect the ultimate resolution of the main action; rather, as the trial court held, they filed their
motions to intervene to address any potential reduction in the medical expenses awarded by the
jury. And defendant agreed to resolve after trial its request for reduction of medical benefits as a
result of prior payments by Medicaid and Golden Rule. As such, the intervening parties
motions to intervene to resolve that very issue would not further delay the proceedings. See
Precision Pipe & Supply, 195 Mich App at 157. Thus, considering all relevant circumstances,
we agree with the trial court that the motions to intervene were not untimely. See Bradley, 828
F2d at 1191.

We also reject the claim that granting the motions to intervene caused defendant to suffer
“extreme prejudice.” Defendant claims on appeal that it did not stipulate that the fees charged by
the hospitals were reasonable and necessary and that it “relied on plaintiff’s representations and
the trial court orders that it would have a post-verdict hearing to challenge the charges.” While
defendant correctly states that it did not stipulate that the fees charged were reasonable and
necessary, defendant ignores the trial court’s holding that the stipulation did not provide for a
hearing on the reasonableness of the medical charges after trial. Rather, the parties’ pre-tria
stipulation provided for a hearing on defendant’s claim that the medical bills should be reduced
to the amounts paid by Medicaid and Golden Rule because Kyle had not “incurred” the full
amount that the hospitals charged. Defendant does not challenge the trial court’s interpretation
of the stipulation and order. Defendant did not contest the reasonableness and necessity of the
medical bills at trial, as provided by the stipulation, and would be liable for those charges if the
trial court rejected its “incurred” argument, regardless of whether the hospitals or Golden Rule
were allowed to intervene. Thus, defendant cannot demonstrate that it was prejudiced by the
trial court’s decision to grant the hospitals and Golden Rule' s motions to intervene.

In summary, the trial court did not abuse its discretion by granting the hospitals and
Golden Rule’ s motions to intervene. See Vestevich, 245 Mich App at 761.
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E. Incurred Expense

Next, defendant argues that Kyle's jury award should be reduced because his medical
bills were paid by Medicaid and Golden Rule; thus, Kyle did not “incur” the medical expenses.
We disagree.

PIP benefits are payable for “alowable expenses.” MCL 500.3107(1)(a). To be
reimbursed for an “allowable expense,” the plaintiff must establish that the charge for the service
was reasonable, the expense was reasonably necessary, and the expense was incurred. Spect
Imaging, Inc v Allstate Ins Co, 246 Mich App 568, 574; 633 NW2d 461 (2001). Here, defendant
argues that, because Kyle's medical bills were mistakenly paid by other insurers, defendant
could not be liable for those amounts. That is, according to defendant, as long as the bills were
paid (although not by defendant) and did not remain outstanding, the “expense” for the medical
services was not “incurred.” This argument is without merit. As this Court held in Shanafelt
Allstate Ins Co, 217 Mich App 625, 638; 552 NW2d 671 (1996), Kyle became liable for his
medical expenses when he accepted medical treatment, i.e., the expense was “incurred.” If the
expense was reasonably necessary, and the charge reasonable, defendant became liable to pay it.
The fact that other insurers mistakenly paid the expenses is irrelevant to the fact that Kyle
“incurred” those expenses when he accepted medical treatment. And the other insurers are
entitled to recover the amounts mistakenly paid on Kyle's behalf when defendant refused to pay
those medical expenses. Further, to alow defendant to deny coverage and then avoid payment
of any medical expenses—contrary to a finding of liability—simply because another insurer
mistakenly paid some of those expenses contravenes the legislative purpose behind the no-fault
act to provide an assured, adequate, and prompt recovery to persons injured in motor vehicle
accidents. See Perez v Sate Farm Mut Auto Ins Co, 418 Mich 634, 647; 344 NW2d 773 (1984)
(citation omitted).

Defendant, in the alternative, argues that the medical expenses Kyle “incurred” were only
the amounts that other insurers paid on his behalf for those medical expenses—not the amounts
the hospitals charged for the services. Therefore, the jury award for medical expenses should be
reduced to those amounts previously paid by other insurers. But defendant’s obligation to pay
and Kyle's medical providers' rights to be paid arise from the no-fault act, and not some other
statutory scheme or contractual agreement. See Munson Med Ctr, 218 Mich App at 384-385,
citing Hofmann v Auto Club Ins Ass'n, 211 Mich App 55, 114; 535 NW2d 529 (1995). Pursuant
to MCL 500.3157, Kyle's medical providers were entitled to “charge a reasonable amount for the
products, services and accommodations rendered.” That charge could “not exceed the amount . .
. customarily charge[d] for like products, services and accommodations in cases not involving
insurance.” MCL 500.3157. Nowhere in the statute does it state that the contractual amounts
agreed upon by the medical providers and health care insurers or the statutory amounts allowed
for government benefits like Medicaid is binding on medical providers under the no-fault act.
See Hofmann, 211 Mich App at 114. Thus, when medical providers accept reduced payments
for their services from health care insurers or Medicaid for a patient who was wrongfully refused
no-fault benefits, they are not then later prohibited from seeking the “reasonable amount” or
customarily charged amount for their services from the no-fault insurer. To hold otherwise
would make it profitable for a no-fault insurer to deny coverage, and then claim it only has to
pay the more favorable rate accepted by medical providers from other insuring agencies, which
is contrary to the legidlative intent behind the no-fault act.

-14-

INd 01:91:€ TT0T/1/6 DS £4q AIATADTY



In support of its argument that it should only be liable for the reduced amounts other
insurers mistakenly paid for Kyle's medical expenses, defendant relies on this Court’s holding in
Bombalski, 247 Mich App 536. That case is factualy distinguishable. The Bombalski plaintiff
was not liable for any medical bills because they had been paid in full by his health care
provider; the plaintiff was merely seeking a double recovery. Id. at 543. Here, Kyle was not
seeking a double recovery; rather, he was seeking to recover PIP benefits and the jury
determined that he was entitled to those benefits. Similarly, defendant’s reliance on Proudfoot v
Sate Farm Mut Ins Co, 469 Mich 476, 484; 673 NW2d 739 (2003) is misplaced. In that case,
the plaintiff sought PIP benefits for “future home modification expenses’ which this Court held
was not permissible because those “future” expenses had not been incurred, i.e., the plaintiff had
not become liable for any costs. Id. at 483-484. Here, Kyle became liable for his medical
expenses when he accepted medical treatment. Payment for “future expenses’ was not at issue
in this case.

Defendant also relied on this Court’s unpublished opinions in Coombs v State Farm Mut
Auto Ins Co, unpublished opinion per curiam of the Court of Appeals, issued August 1, 1997
(Docket No. 197245), and Nortwick v Auto-Owners Ins Co, unpublished opinion per curiam of
the Court of Appeals, issued April 15, 2003 (Docket No. 237310). But these cases are
inapposite. Here, there is no evidence that defendant reimbursed either Medicaid or Golden Rule
for the payments they erroneously made to the hospitals for the medical services provided to
Kyle. Thereisno evidence that Kyle was relieved of any legal obligation to pay the hospitals the
amounts charged for medical services. In fact, Kyle was billed for a portion of the medical
services provided when Golden Rule stopped payment after the policy lapsed in July 2009. And
there is no evidence that defendant agreed to defend and indemnify Kyle for any claims made by
the hospitals for any other amounts related to his injury. Further, this case is not an attempt by
Kyleto receive a“windfal” or “double recovery” so that he could pocket the difference between
the amounts paid by his insurers and the amounts charged by the hospitals. Instead, the verdict
created a situation in which the hospitals in effect have not been paid for the services provided
contrary to the no-fault act.

In summary, the trial court did not err by reecting defendant’s “incurred expense’
argument and refusing to reduce the amount owed by defendant to zero or to the amount the
hospitals erroneously accepted from Medicaid and Golden Rule for medical services provided.
The trial court correctly held that defendant was responsible for the full amount of Kyle's
incurred medical expenses and, thus, properly denied defendant’s motion for summary
disposition.

F. One-Year Back Rule

Finally, defendant argues that its motion for summary disposition should have been
granted because the hospitals' and Golden Rul€'s claims were barred by the one-year-back rule,
MCL 500.3145(1). Defendant argued that, because they were new parties to the action, they
were not entitled to have their claims relate back to the date of plaintiff’s complaint. The tria
court properly rejected this argument.

MCL 500.3145(1) provides:
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An action for recovery of personal protection insurance benefits payable under
this chapter for accidental bodily injury may not be commenced later than 1 year
after the date of the accident causing the injury unless written notice of injury as
provided herein has been given to the insurer within 1 year after the accident or
unless the insurer has previously made a payment of personal protection insurance
benefits for the injury. If the notice has been given or a payment has been made,
the action may be commenced at any time within 1 year after the most recent
allowable expense, work loss or survivor's loss has been incurred. However, the
claimant may not recover benefits for any portion of the loss incurred more than 1
year before the date on which the action was commenced.

Our Supreme Court has recognized that this statute “contains two limitations on the time for
filing suit and one limitation on the period for which benefits may be recovered[.]” Joseph v
Auto Club Ins Ass'n, 491 Mich 200, 207; 815 NW2d 412 (2012) (citation omitted). At issuein
this case is the latter restriction, the one-year-back rule, which “limit[s] the amount of benefits
recoverable under the no-fault act to those losses occurring no more than one year before an
action isbrought.” Id. at 203.

Generaly, the one-year back rule applies to health care providers who bring an action
against an insurer when the insured has not commenced an action against the insurer. See, e.g.,
Henry Ford Health Sys v Titan Ins Co, 275 Mich App 643, 647; 741 NW2d 393 (2007). Here,
however, an action for recovery of personal protection insurance benefits was timely commenced
by Kyle in May 2010. Following a jury verdict in plaintiff’s favor, the hospitals filed a timely
motion to intervene to address defendant’s claim that the hospitals were not entitled to recover
the amounts they charged for medical services, contrary to the jury verdict. Accordingly, for
purposes of the one-year-back rule, the action for recovery of PIP benefits was aready
commenced—and was successful—at the time the hospitals sought to intervene. Therefore,
defendant’ s argument that the hospitals' claims were barred by the one-year-back rule is without
merit.

And the one-year-back rule did not bar Golden Rule’'s claim. Golden Rule paid an
obligation owed to the hospitals by Kyle and is entitled to be reimbursed by defendant—the
insurer liable for those medical expenses. See Titan Ins v North Pointe Ins, 270 Mich App 339,
343-344; 715 NW2d 324 (2006). Golden Rule, as subrogee of Kyle, acquired the same rights to
recover against defendant as Kyle had to recover against defendant. See Citizens Ins Co of
America v American Community Mut Ins Co, 197 Mich 707, 709; 495 Nw2d 798 (1992). A
subrogee stands in the shoes of the subrogor. Yerkovich v AAA, 461 Mich 732, 737; 610 Nw2d
542 (2000). In this case, Golden Rule was subrogated to plaintiff’s claim, which was timely
filed under MCL 500.3145(1); thus, the one-year back rule did not bar Golden Rule' s action.

In summary, the trial court did not abuse its discretion by granting the motions to

intervene and properly denied defendant’s motion for summary disposition with regard to the
hospitals' and Golden Rule’s claims.
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Affirmed. Plaintiff and intervening plaintiffs are entitled to costs as prevailing parties.
MCR 7.219.

/s Michael J. Kelly
/s Mark J. Cavanagh
/sl Patrick M. Meter
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