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STATEMENT OF QUESTIONS PRESENTED

I. WAS THE TRIAL COURT’S ACT OF RESENTENCING MR.
WASHINGTON WHILE AN APPLICATION FOR LEAVE TO APPEAL
WAS PENDING BEFORE THIS COURT AN ACT PERFORMED
WITHOUT JUDICIAL AUTHORITY, AND THEREFORE WAS IT A 
JURISDICTIONAL DEFECT; AND HAS THE PROSECUTION’S
ARGUMENT THAT IT WAS NOT,  BEEN WAIVED OR FORFEITED
BY THE FAILURE TO MAKE THIS ARGUMENT IN THE TRIAL
COURT; AND SHOULD THE COURT OF APPEALS  BE AFFIRMED? 

The trial court said “Yes”

The Court of Appeals said “Yes”

The prosecutor says: “No”

The Defendant-Appellee says: “Yes”

II.  WHERE THE TRIAL COURT DID NOT HAVE JURISDICTION TO 
RESENTENCE MR. WASHINGTON ON OCTOBER 4, 2006, IS THIS
A “JURISDICTIONAL   DEFECT” THAT CAN PROPERLY BE
RAISED IN A SUCCESSIVE MOTION FOR RELIEF FROM
JUDGMENT, OR BY A MOTION FOR RESENTENCING, AND
SHOULD THE COURT OF APPEALS AND THE TRIAL COURT  BE
AFFIRMED?  

The trial court said: “Yes”

The Court of Appeals said “Yes”

The prosecutor says: “No”

The Defendant-Appellee says: “Yes”
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 DEFENDANT-APPELLEE’S RESPONSE TO APPELLANT’S 
STATEMENT OF APPELLATE JURISDICTION

The Defendant-Appellee agrees with the Statement of Jurisdiction contained in the

Plaintiff-Appellant’s Supplemental Brief 
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STATEMENT OF FACTS AND PROCEEDINGS

Defendant-Appellee Gregory Carl Washington (hereinafter “Mr. Washington”) accepts the

Statement of Material Proceedings and  Facts submitted in the Supplemental Brief filed by the

Plaintiff-Appellant in this case.    Any additional facts will be incorporated in the text of Mr.

Washington’s Brief  as needed.
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Arguments

I.  WHERE THE TRIAL COURT’S ACT OF RESENTENCING MR.
WASHINGTON WHILE AN APPLICATION FOR LEAVE TO APPEAL
WAS PENDING BEFORE THIS COURT WAS AN ACT PERFORMED
WITHOUT JUDICIAL AUTHORITY, IT WAS A  JURISDICTIONAL
DEFECT; AND WHERE  THE PROSECUTION’S ARGUMENT THAT IT
WAS NOT,  HAS BEEN WAIVED OR FORFEITED BY THE FAILURE TO
MAKE THIS ARGUMENT IN THE TRIAL COURT; THE COURT OF
APPEALS SHOULD BE AFFIRMED.   

Standard of Review:   Whether the trial court’s action of resentencing the defendant while an

application for leave to appeal was pending before this Court was a jurisdictional defect is an issue

of law, reviewable de novo.  People v Carpentier, 446 Mich 19, 60, n. 19, 521 NW2d 195  (1994). 

 Whether the prosecution has waived and/or forfeited this  issue is a question of law,  reviewable de

novo.  Id.  

A.  The trial court’s action of resentencing Mr. Washington while his timely-filed 
application for leave to appeal was pending before this Court was a jurisdictional defect.   

This Court adopted the meaning of the term “jurisdiction” very early in its  history.  In Palmer

v Oakley,  2 Doug 433, 4 86 (Mich, 1847), this Court accepted the definition of jurisdiction set forth

in United States v Arredondo, 31 U.S. 691, 709, 8 L.Ed. 547 (1832):   “The power to hear and

determine a cause is jurisdiction.”   

This is why the resentencing of Mr. Washington  while his timely-filed application for leave

to appeal was pending before this Court was a jurisdictional defect.  At the time it acted to resentence

Mr. Washington, the trial court did not have  “power to hear and determine...”  Mr. Washington’s 

sentence.   The trial court conducted the resentencing hearing at a time when it lacked  the  authority

to exercise its judicial power.  The trial court  had no jurisdiction to act at that time.  

             The prosecution does not dispute Mr. Washington’s assertion that his re-sentencing hearing 

took place improperly on October 4, 2006, while Mr. Washington’s Application for Leave to Appeal
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was pending before this Court.   The judgment of the Court of Appeals was  issued on June 13, 2006 

 (People v Gregory Carl Washington, unpublished Opinion of the Michigan Court of Appeals, (No.

260155, June 13, 2006) (27a - 35a) .   Mr. Washington timely filed his Application for Leave to

Appeal to this Court on August 8, 2006, exactly 56 days after the Court of Appeals issued its

opinion.  (See   Appellate Docket Sheet for People v Gregory Washington, COA No. 260155;

MSC No. 131820;  90b).      Thus, the Remand Order  of the Court of Appeals  had not yet become

effective on October 4, 2006, when the Circuit  Court presided over the resentencing hearing. (4a,

36a - 62a).    

 This  Court has already decided that a trial court has no jurisdiction to proceed with a case

which has been “automatically stayed” as a result of a timely filed  appeal from the Court of Appeals

to this Court.  This Court has already ruled  that a trial court cannot act under these circumstances

because it does not have: “proper jurisdiction.”   People v Swafford, 483 Mich 1, 6, n. 5,  762 NW2d 

902 (2009) explains:

After the Court of Appeals rendered its first decision, but before this Court
vacated that decision, defendant was brought to trial, convicted as charged, and
sentenced to life in prison. Defendant should not have been brought to trial at that
time. The Court of Appeals decision reversing the trial court's dismissal of charges
and remanding the case for trial had not taken effect, because defendant had filed a
timely appeal to this Court. MCR 7.215(F)(1)(a). Moreover, during the pendency of
a timely appeal to this Court, a Court of Appeals decision remanding to a lower court
for further proceedings is automatically stayed, unless the Court of Appeals or this
Court orders otherwise. MCR 7.302(C)(5)  [now renumbered 7.305(C)(7)(a)].
Neither this Court nor the Court of Appeals ordered further proceedings to begin
notwithstanding defendant's timely appeal. Accordingly, the trial court did not have
proper jurisdiction to bring defendant to trial or convict defendant.
Swafford, supra, at 6, n. 5 (emphasis added).  

There is no indication in Swafford, supra,  or in the Michigan Court Rules, that this Court’s 

use of the term “jurisdiction,” in Swafford,  has any  different meaning than the use of the term

“jurisdictional defects” in MCR 6.508(D)(3).  

3
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As stated by this Court in Detroit v General Motors Corporation, 233 Mich App 132, 140

 (1998):  

The judgment of the Court of Appeals as rendered in an opinion becomes
effective after the expiration of the time for filing a timely application for leave to
appeal to the Supreme Court, or, if a timely application has been filed, after the
disposition of the case by the Supreme Court.  MCR 7.215(E)(1)(a) [Now
renumbered 7.215(F)(1)(a)].  When the Supreme Court denies leave to appeal after
a decision from this Court, “the Court of Appeals decision becomes the final
adjudication and may be enforced in accordance with its terms.”  MCR 7.302(F)(3)
[Now renumbered 7.305(H)(3)].

The precisely applicable rule on these facts is MCR 7.305(C)(7)(a), which addresses appeals

where the Court of Appeals issues an Opinion which denies relief on most issues, but orders a

remand as to one issue.  

MCR 7.305( C )(7)(a) states: 

(7) Effect of Appeal on Decision Remanding Case.  If a party appeals a decision
that remands for further proceedings as provided in subrule (C)(5)(a), the
following provisions apply:

(a) If the Court of Appeals decision is a judgment under MCR
7.215(E)(1), an application for leave to appeal stays proceedings on
remand unless the Court of Appeals or the Supreme Court orders
otherwise.
(Emphasis added)

Thus, Mr. Washington’s Application for Leave to Appeal to this Court, which was timely

filed on August 8, 2006, stayed the proceedings ordered by the Court of Appeals to take place on

remand.  MCR 7.305(C)(7)(a).   This means that the trial court lacked the power to act–it lacked

jurisdiction.  Palmer, supra.  The proceedings remained stayed until this Court issued its Order

denying leave to appeal on December 28, 2006. MCR 7.305(H)(3).  (90b).    

  Circuit Court proceedings were stayed on October 4, 2006, when the Circuit  Court presided

over the improper resentencing hearing.  For these reasons, the Circuit Court was without 
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jurisdiction to conduct the resentencing hearing on October 4, 2006.   

             The prosecution essentially argues that Mr. Washington’s previous Motion for Relief from

Judgment has somehow waived or forfeited his right to make this claim at this time.   A  review of

the language of MCR 6.508(D)    makes it clear this issue  has been neither  waived nor forfeited. 

MCR 6.508(D)(3)(a) and (b)   clearly says that the trial court can grant relief on a jurisdictional issue

without a showing of “good cause” or “actual prejudice.” 

MCR 6.508

.... 
(D) Entitlement to Relief. The defendant has the burden of
establishing entitlement to the relief requested. The court may not
grant relief to the defendant if the motion
....

(3) alleges grounds for relief, other than jurisdictional defects,
which could have been raised on appeal from the conviction and
sentence or in a prior motion under this subchapter, unless the
defendant demonstrates

(a) good cause for failure to raise such grounds on appeal or
in the prior motion, and
(b) actual prejudice from the alleged irregularities that support
the claim for relief. ....

(Emphasis added).

Thus, jurisdictional defects are not waived by a prior appeal or a prior motion for relief from

judgment.  

Mr. Washington’s Application for Leave to Appeal to this Court,  which was timely filed on

August 8, 2006 (90b), stayed the proceedings ordered by the Court of Appeals to take place on

remand.  MCR 7.305(C)(6)(a).   The proceedings remained stayed until this Court issued its Order

Denying Leave to Appeal on December 28, 2006 (90b). MCR 7.305(H)(3).      Thus, Circuit Court

proceedings were stayed on October 4, 2006, when the Circuit  Court presided over the improperly

conducted resentencing hearing.  For these reasons, the Circuit Court was without  jurisdiction to
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conduct the resentencing hearing on October 4, 2006.   

The prosecution argues for an unduly cramped definition of “jurisdiction.”   MCR 6.500 et

seq was promulgated by this Court in 1989, and made effective on October 1, 1989.    432 Mich ccii

(1989).   This Court had virtually the same  Justices sitting at the time these rules were adopted as

it did when two seminal opinions on jurisdiction were issued.  It must be concluded that the Justices

intended for the term “jurisdictional defects” to have the same meaning as the word “jurisdiction”

has when it was used in People v New, 427 Mich 482, 398 NW2d 358 (1986) and People v

Carpentier, supra. 

 In New, supra, at 488, this Court reaffirmed the longstanding rule that: “...a plea of guilty

‘waives all nonjurisdictional defects in the proceedings.’  People v Alvin Johnson, 396 Mich 424,

440; 240 NW2d 729(1976), cert den sub nom Michigan v Johnson, 429 US 951...(1976)....”    New

went on to define “jurisdictional” as that term was used in People v White, 411 Mich 366, 397-399,

308 NW2d 128 (1981):

Only those rights and defenses which reach beyond the factual determination of
defendant's guilt and implicate the very authority of the state to bring a defendant to
trial are preserved [following a plea of guilty]. Examples include: the prohibition
against double jeopardy, Menna [v New York, 423 US 61, 96 S Ct 241; 46 LEd2d
195 (1975)]; the right to challenge the constitutionality of the statute under which one
is charged,  Journigan v Duffy, 552 F2d 283 (CA 9, 1977); the challenge that a
charge is brought under an inapplicable statute,  People v Beckner, 92 Mich App 166;
285 NW2d 52 (1979). These defenses are "similar to the jurisdictional defenses,"
Alvin Johnson, 444, in that they involve the right of the government to prosecute the
defendant in the first place. Such rights may never be waived.   
New, supra, at 492, quoting from White, supra, at 398 (emphasis added).  

It must be concluded that the Justices of this Court who issued this decision in 1986 were

cognizant of this discussion and used the word “jurisdiction” in the same way when this Court

promulgated MCR 6.508 just a few years later,  in 1989.   

When the trial court in this case proceeded with the improper resentencing hearing on
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October 4, 2006, it acted  in a manner  that: “... implicated the very authority of the state” to sentence

Mr. Washington.   New, supra, quoting from White, supra.    But the trial court acted  without that

authority, because proceedings in the case had been stayed, pursuant to MCR 7.305(C)(7)(a).   The

effect of this stay was that jurisdiction over Mr. Washington had not been returned to the trial court

from the Court of Appeals.  Thus, as this Court stated in Swafford, supra, at 6, n. 5, “...the trial court

did not have proper jurisdiction” to re-sentence Mr. Washington.  

Several Justices of this Court again discussed the concept of “jurisdiction” a few years after

the adoption of MCR 6.500 et seq., in People v Carpentier, 446 Mich 19, 45-49, 521 NW2d 195 

(1994) (concurring opinion of Justice Riley, joined by Justices Boyle and Griffin).   Importantly,

Justices Riley, Boyle, and Griffin were all on the Court in 1989 when MCR 6.500 et seq. was

enacted.   There is no reason to conclude that their understanding of the scope of the concept of

“jurisdiction” had changed significantly between 1989 and the issuance of Carpentier, supra, in 1994. 

    Justice Riley first noted that: “Nonjurisdictional defects are waived by a guilty plea.  People

v Ginther, 490 Mich 436, 440, 212 NW2d 922 (1973).”  Carpentier, supra, at 47, n. 3 (concurring

opinion).  Justice Riley then discussed the concept of “jurisdiction” as follows:  

Thus, a jurisdictional defect or its equivalent has been found when the defendant
raises the issue of improper personal jurisdiction,[footnote omitted] improper subject
matter jurisdiction,[footnote omitted] double jeopardy,[footnote omitted]
imprisonment  when the trial court had no authority to sentence defendant to the
institution in question,[footnote 7] and the conviction of a defendant for no crime
whatsoever.[footnote omitted].”

___________________________
“[7] In Re Allen, 139 Mich 712, 714; 103 N 209 (1905).”  
 Carpentier, supra, at 47-48, n. 7 (concurring opinion)

The case of In Re Allen, supra, cited by Justice Riley is analogous to the instant case.  The

trial judge in that case sentenced the Defendant to a prison which was not authorized by statute.  As

noted by Justice Riley, the trial judge had no jurisdiction to sentence the defendant to that prison. 
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As a result, this Court found the sentence which was imposed to be void, and reversed.  This Court,

effectively found  that the trial court had no jurisdiction to impose the sentence which it had 

imposed. 

 Similarly, the trial court in the instant case had no jurisdiction to proceed with resentencing

Mr. Washington when it did because the decision of the Court of Appeals had been stayed.  The trial

court had no authority to act–it lacked jurisdiction.   When the trial court proceeded without

jurisdiction, it was a “jurisdictional defect.”  

The prosecution supplemental brief argues that three earlier cases of this Court adopted “a

restrictive view of jurisdictional defects,” which view the prosecution says should be adopted in the

instant case.  (Prosecution’s Supplemental Brief, at 12).  These cases are: People v Lown, 488 Mich

242; 794 NW2d 9 (2011); and In Re Hatcher, 443 Mich 426; 505 NW2d 834 (1993); and  Bowie v

Arder, 441 Mich 23; 490 NW2d 568 (1992).  However, these cases only discuss the narrow issue

of subject-matter jurisdiction.  These cases do not address the power of a trial  court to act in a

particular case, when its judicial power has been stayed, and it therefore lacks jurisdiction to exercise

its judicial power.

         The prosecution brief then confuses the issue by arguing that Swafford, supra, used the term

“jurisdiction” inaccurately, and speculates that this Court was  relying in Swafford on a 30 year old

opinion, People v George, 399 Mich 638,; 250 NW2d 491 (1977).   (Prosecution’s Supplemental

Brief at 11-12).   But there is nothing in Swafford to suggest that the earlier decision in George had

any impact on the  Swafford decision.  

The prosecution then seeks to divine some substantive meaning in the deletion of the

superfluous word “all” from GCR 1963, 853.2(2), when compared to MCR 7.305(H)(3). 

(Prosecution supplemental brief, at 12-13).  The earlier rule read that if this Court grants leave to
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appeal, “all jurisdiction over the cause shall thereafter be vested in the Supreme Court.”  The current

rule reads simply that: “jurisdiction over the case is vested in the Supreme Court.”  MCR

7.305(H)(3).   

 The prosecution then argues that MCR 7.302(C)(5),  the Court Rule which stayed

proceedings  in the trial court  once Mr. Washington timely filed his Application in this Court, does

not really divest the trial court of jurisdiction because MCR 7.208 lists a host of powers the trial

court allegedly retains while his Application was pending. (Prosecution Supplemental Brief at 13-

14).  However, in fact, most of these powers have nothing to do with the exercise of judicial

authority over Mr. Washington, and are irrelevant in the instant case.   The only judicial power this

rule gives the trial court that the trial court might have been able to exercise in this case once Mr.

Washington filed his Application in this Court   is found in MCR 7.208(J), the power to rule on

requests for costs or attorney fees.   But this subrule does not give the trial court the power to proceed

in any way that would involve the exercise of authority, or jurisdiction, over Mr. Washington.    So

this argument is of no avail to the prosecution.

            For these reasons, the trial court’s action of improperly resentencing Mr. Washington during

the time when trial court proceedings had been stayed was necessarily an action taken when the trial

court did not have the power to act–it did not have jurisdiction over Mr. Washington at that time. 

For this reason, the trial court’s resentencing was a “jurisdictional defect” as that term is used in

MCR 6.508(D)(3).    This Court should therefore reject the appeal filed by the prosecution, and

affirm the Court of Appeals and the trial court.
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B.  Where  the  Prosecution’s Brief in the Trial Court Did Not Contend  that the Trial
Court’s Resentencing of Mr. Washington While His Application Was Pending Before This
Court Was Not a Jurisdictional Defect, But Only Argued That Mr. Washington Could Not
Raise This Issue In a Successive Motion For Relief From Judgment, The Prosecution has
Waived or Forfeited This argument,   and the Court of Appeals Should be Affirmed.   

Argument:    Mr. Washington filed the instant Motion for Relief From Judgment on June 22, 2016. 

(92b -- 96b).   On July 22, 2016, the trial court directed the prosecution to file a response to Mr.

Washington’s Motion for Relief From Judgment. (4a).  

 The prosecution filed its Answer to Mr. Washington’s Motion on  September 9, 2016.  ( 97b

– 131b).    This Answer contained a 20 page summary of the evidence presented at trial,   followed

by a two page legal argument.  (The legal argument is found at 126b –127b).    The 20 page 

summary of the trial proceedings contained no information  relevant to the issues pending before the

Circuit Court, or before this Court.    

 Mr. Washington argued in his Motion for Relief From Judgment that   the trial court

conducted the resentencing hearing  ordered by the Court of Appeals while   Mr. Washington’s

Application for Leave to Appeal was pending in this Court.  Mr. Washington argued that this was

a “jurisdictional defect,” as  the trial court   lacked jurisdiction to conduct any proceedings in the case

while the Application was pending in this  Court.  (92b – 95b).    

The two page legal argument which was presented by the prosecution  to the trial court  only 

 argued that Mr. Washington’s claim of a “jurisdictional defect”  could not be raised in a successive

motion for relief from judgment.  (126b – 127b).   The prosecution did not dispute  Mr.

Washington’s argument that the conducting of his resentencing while the circuit court  proceedings

were stayed was a   “jurisdictional defect,” as used in MCR 6.508(D)(3).  Id.   The prosecutor did

not argue in the trial court  that Mr. Washington’s claim was not really a claim of a “jurisdictional

defect”  at all, but involved only a claim of “an error in the timing of remand proceedings.”  
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Therefore, Mr. Washington contends that the prosecution has waived or forfeited the argument that

the trial court’s error in this case was not a “jurisdictional defect.”   The prosecution forfeited or

waived this issue by failing to raise it in the trial court.  

 If the prosecution believed that the term  “jurisdictional defect,”  as used in MCR

6.508(D)(3), did not encompass the trial court’s error in this case,  than it should have made this

argument to the trial court.   Instead, the prosecution laid back, and harbored potential appellate error

as a parachute for an appeal, in case  the trial court granted Mr. Washington’s motion.    This is not

permitted  under Michigan procedural rules.  This  Court   made this clear in People v Grant,  445

Mich 535, 546-547 (1994):

[T]he courts of this state have long recognized the importance of preserving issues
for the purpose of appellate review.  As a general rule, issues that are not properly
raised before a trial court cannot be raised on appeal absent compelling or
extraordinary circumstances.  See, e.g., Napier v Jacobs, 429 Mich 222, 235; 414
NW2d 862 (1987) (failure to raise a claim of insufficiency of the evidence);
Moskalik v Dunn, 392 Mich 583, 592; 221 NW2d 313 (1974) (failure to object to an
erroneous jury instruction); People v DerMartzex, 390 Mich 410, 416-417; 213
NW2d 97 (1973) (failure of the defendant to request a limiting instruction on
admissibility of prior-acts evidence); People v Farmer, 380 Mich 198, 208; 156
NW2d 504 (1968) (failure to raise the issue of the involuntariness of a confession). 
Indeed, the United States Supreme Court has recognized a state’s right to develop
procedural rules that lead to issue forfeiture even where the procedural rules
implicate constitutional protections if the rules serve a legitimate state interest. 
Henry v Mississippi, 379 US 443; 85 S Ct 564; 13 L Ed 2d 408 (1965). [footnote
omitted].
Grant, supra, at 546-547 (emphasis added).

This  Court then explained the importance of the forfeiture rule for the efficient operation of

the criminal justice system:

   A forfeiture rule, then, serves the important “‘need to encourage all trial
participants to seek a fair and accurate trial the first time around . . . .’” United States
v Young, 470 US 1, 15; 105 S Ct 1038; 84 L Ed 2d 1 (1985), quoting United States
v Frady, 456 US 152, 163; 102 S Ct 1584; 71 L Ed 2d 816 (1982).   See also 29
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Michigan v Tucker, 417 US 433, 446; 94 S Ct 2357; 41 L Ed 2d 182 (1974) (“[T]he
law does not require that a defendant receive a perfect trial, only a fair one”). 
Accordingly, the United States Supreme Court has recognized the importance of an
incentive for criminal defendants to raise objections at a time when the trial court has
an opportunity to correct the error, which could thereby obviate the necessity of
further legal proceedings and would be by far the best time to address a defendant’s
constitutional and nonconstitutional rights.  Failure to timely raise error thus requires
defendants to establish prejudice in order to avoid the forfeiture of an issue. [footnote
omitted].

______________________

29  See also Yakus v United States, 321 US 414, 444; 64 S Ct 660; 88 L Ed 834
(1944) (“No procedural principle is more familiar to this Court than that a
constitutional right may be forfeited in criminal as well as civil cases by the failure
to make timely assertion of the right before a tribunal having jurisdiction to
determine it”).

Grant, supra, at 551-552 (emphasis added). 

In the above excerpt, this Court stated that the waiver/forfeiture  rules apply to all: “trial

participants.”  Thus, these rules apply to the prosecution as well as to the defense in a criminal case. 

Accord: People v Pipes, 475 Mich 267, 715 NW2d 290, 296-297 (2006).  

In   People v Carines, 460 Mich 750, 761 (1999), this Court  explained that appellate

consideration of unpreserved claims of error is disfavored:

   This state encourages litigants “‘to seek a fair and accurate trial the first time
around . . . .’” Grant, supra, 445 Mich 551.  This Court disfavors consideration of
unpreserved claims of error.  In Grant, this Court discussed the standards for
reviewing unpreserved claims of nonconstitutional error.
Carines, supra, at 761.

The reasons for these policies was explained in more detail in People v Carter, 462 Mich 206,

214 (2000):

   The rule that issues for appeal must be preserved in the record by notation of
objection is a sound one.  People v Carines, 460 Mich 750, 762-765; 597 NW2d 130
(1999).  Counsel may not harbor error as an appellate parachute.  People v Pollick,
448 Mich 376, 387; 531 NW2d 159 (1995), quoting People v Hardin, 421 Mich 296,
322-323; 365 NW2d 101 (1984).
Carter, supra, at 214. (Emphasis supplied). 
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Accord: Pipes, supra, at  297.  

Carines, supra, at  762, n. 7, went on to  explain the difference between forfeiture of an issue,

and waiver of an issue:

“Waiver is different from forfeiture.  Whereas forfeiture is the failure to make the
timely assertion of a right, waiver is the ‘intentional relinquishment or abandonment
of a known right.’” United States v Olano, 507 US 725, 733; 113 S Ct 1770; 123 L
Ed 2d 508 (1993).
Carines, supra, at 762, n. 7.

 In this case, the argument the prosecution seeks to raise on appeal has been both forfeited

and waived.  First, the prosecution’s argument is forfeited because the prosecution failed to timely

raise this issue before the trial court, in its trial court Answer to Mr. Washington’s Motion for Relief

From Judgment. (126b–127b) Had the prosecution done so, the trial court would have had the

opportunity to amplify the record, if it felt the need to do so.  Similarly, in Grant, supra, at 538-543,

552, the trial court had failed to give a statutorily-required  preliminary jury instruction on insanity. 

The defendant failed to request the instruction, or otherwise object to the failure to give the

instruction.  The error was forfeited.  Similarly, in the instant  case, the  prosecution’s failure to raise

this issue in a timely manner has forfeited ths issue.   

Alternatively, the prosecution’s argument    has been waived.  The prosecution was obviously

aware that an issue pending before the trial court was the correct interpretation of  the  term

“jurisdictional defect,” as used in MCR 6.508(D)(3).  Therefore, by failing to raise its issue that the 

term “jurisdictional defect,” as used in MCR 6.508(D)(3), does not include the type of “timing error’

which occurred in this case,   the prosecution has intentionally relinquished a known right, that is,

the right to request the courts to address this issue.    The prosecution here has waived this issue just

as assuredly as did the defendant in People v Clark, 243 Mich App 424, 425-26 (2000).  In that case,

the defendant moved pretrial for a change of venue.  The motion was denied without prejudice,

13

R
E

C
E

IV
E

D
 by M

SC
 4/4/2018 4:21:15 PM



subject to reconsideration during the jury selection.  “Defense counsel’s failure to renew the motion

and his expression of satisfaction with the jury waived the change of venue issue.[citations omitted]” 

 Similarly, in the instant case, the failure of the prosecution to raise the issue in the trial court has

waived it.  

The prosecution here is trying to do what it frequently accuses criminal defendants of doing. 

This cannot be tolerated.  Just as the defense in a criminal case cannot harbor error as an appellate

parachute, neither can the prosecution.  Yet that is exactly what the prosecution is seeking to do in

this case.  The Court of Appeals has repeatedly announced  it will not allow a party to harbor error

as an appellate parachute.  In Valentine v Valentine, 277 Mich App 37 (2007), the Court reiterated:

On numerous occasions, this Court has denied a party the right to raise an appellate
challenge when the party harbored an error as an “appellate parachute.”  See, e.g., In
re Gazella, 264 Mich App 668, 679; 692 NW2d 708 (2005); Marshall Lasser, PC v
George, 252 Mich App 104, 109; 651 NW2d 158 (2002); Weiss v Hodge (After
Remand), 223 Mich App 620, 636; 567 NW2d 468 (1997); Dresselhouse v Chrysler
Corp, 177 Mich App 470, 477; 442 NW2d 705 (1989).  We do so again.

The prosecution here has both waived and forfeited the principle issue it has presented this

Court with  in its Application for Leave to Appeal.   This Court should therefore reject the appeal

filed by the prosecution, and affirm the Court of Appeals and the trial court.
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II. WHERE THE TRIAL COURT DID NOT HAVE
JURISDICTION TO  RESENTENCE MR. WASHINGTON ON
OCTOBER 4, 2006, THIS IS A “JURISDICTIONAL   DEFECT”
THAT CAN PROPERLY BE RAISED IN A SUCCESSIVE
MOTION FOR RELIEF FROM JUDGMENT, OR BY A
MOTION FOR RESENTENCING, AND THE COURT OF
APPEALS AND THE TRIAL COURT  SHOULD BE
AFFIRMED. 

 
Standard of Review: This issue involves the interpretation of a Court rule,  which is a question of

law, reviewable de novo.   People v Williams, 483 Mich 226, 231; 769 NW2d 605, 609 (2009).

A.  Mr. Washington Properly raised the Jurisdictional Defect in This Case in a Motion
for Relief From Judgment.

Argument:  Mr. Washington asserts that the Circuit  Court did not have jurisdiction to re-sentence

him on October 4, 2006.     The prosecution does not dispute Mr. Washington’s assertion that this

resentencing hearing improperly took place while Mr. Washington’s Application for Leave to Appeal

was pending before this Court.  (See Issue IA, supra).   The prosecution contends that Mr.

Washington was precluded from seeking relief on this issue in a successive motion for relief from

judgement, because of MCR 6.502(G), the subrule which discusses Successive Motions: 

  (G) Successive Motions.
(1) Except as provided in subrule (G)(2), regardless of whether a defendant has
previously filed a motion for relief from judgment, after August 1, 1995, one and
only one motion for relief from judgment may be filed with regard to a conviction.
The court shall return without filing any successive motions for relief from judgment.
A defendant may not appeal the denial or rejection of a successive motion.

(2) A defendant may file a second or subsequent motion based on a retroactive
change in law that occurred after the first motion for relief from judgment or a claim
of new evidence that was not discovered before the first such motion. The clerk shall
refer a successive motion that asserts that one of these exceptions is applicable to the
judge to whom the case is assigned for a determination whether the motion is within
one of the exceptions.

But Mr. Washington contends that this provision does not limit or overrule  MCR 

6.508(D)(3) (a) and (b), which state that jurisdictional defects are not waived by a prior appeal or
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a prior motion for relief from judgment.:

MCR 6.508

.... 
(D) Entitlement to Relief. The defendant has the burden of
establishing entitlement to the relief requested. The court may not
grant relief to the defendant if the motion
....

(3) alleges grounds for relief, other than jurisdictional defects,
which could have been raised on appeal from the conviction and
sentence or in a prior motion under this subchapter, unless the
defendant demonstrates

(a) good cause for failure to raise such grounds on appeal or
in the prior motion, and
(b) actual prejudice from the alleged irregularities that support
the claim for relief. ....

MCR 6.508 is a rule which was promulgated in 1989 along with the general enactment of

the Michigan Court Rules. 432 Mich ccii (1989).  The subrule entitled “Successive Motions” was

not added to the rules until six years later.  449 Mich xciii (1995).  There is no indication in the rules

that MCR 6.502(G) was intended to limit the scope of the language of MCR 6.508(D)(3)(a) and (b),

which state that a defendant does not have to show “good cause” for his failure to raise a

jurisdictional claim  in an earlier appeal or motion for relief from judgment.  

The Court of Appeals panel in the instant case agreed with the prosecution that Mr.

Washington could not raise his claim of a jurisdictional defect  by way of a successive motion for

relief from judgment:  

MCR 6.502(G)(2) provides two exceptions to the general rule against
successive motions for relief from judgment, allowing a "second or subsequent
motion based on a retroactive change in law that occurred after the first motion," or
"a claim of new evidence that was not discovered before the first such motion." Any
successive motion that does not assert one of these two exceptions must be returned
to the defendant and not filed in the court. [People v] Swain, 288 Mich App [609],
at 631[; 794 NW2d 92 (2010)], citing MCR 6.502(G)(1).

16

R
E

C
E

IV
E

D
 by M

SC
 4/4/2018 4:21:15 PM



This Court in Swain, 288 Mich App at 632, explicitly held that "MCR 6.502(G)(2)
provides the only two exceptions to the prohibition of successive motions." Swain
is binding on this Court, as it is on the trial court, MCR 7.215(C)(2), and we discern
no ambiguity in the language of MCR 6.502(G) to warrant reconsideration of the
issue.

Defendant's successive motion for relief from judgment was predicated on a claimed
"jurisdictional defect" invalidating the October 4, 2006 judgment of sentence.
Defendant's successive motion for relief from judgment did not involve a retroactive
change in the law or newly discovered evidence. Regardless of the merits of
defendant's claim of error, the trial court lacked authority to grant defendant's motion
under MCR 6.502.
People v Gregory Washington, 321  Mich App 276, ____; ___ NW2d ___ (2017).
(77a – 78a).  

Mr. Washington respectfully disagrees with this ruling  by the Court of Appeals, and with

the earlier decision in Swain, supra.    It is clear that in 1989 when this Court first promulgated MCR

6.500 et seq., it intended to preserve the right of Defendants in criminal cases to raise claims of

jurisdictional defects in motions for relief from judgment without having to show good cause for not

having raised the issue in a previous post-conviction pleading, and without having to show actual

prejudice.  MCR 6.508 (D)(3) (a) and (b).  There is no indication in MCR 6.502(G) that this Court

intended to overrule this principle by adopting the new rule on successive motions.   So the statement

in Swain, adopted by the Court of Appeals panel in the instant case, that there are no other

exceptions to filing a successive motion for relief from judgment is a mistaken interpretation of

MCR 6.500 et seq.    This Court should reverse the Court of Appeals on this point, and rule that Mr.

Washington could indeed properly file a successive motion for relief from judgment   raising his

claim of a jurisdictional defect.
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B.   The Court of Appeals Properly  Held that Mr. Washington’s  Claim of a
Jurisdictional Defect Could Properly be Filed and Heard by the Circuit Court.  

The Court of Appeals went on to conclude that Mr. Washington could properly file his claim

of a jurisdictional defect in the holding of his resentencing hearing,  and have it heard by the Circuit

Court.  Although the Court of Appeals did not state how such a pleading should be titled, presumably

it would be by way of a Motion for Resentencing.  The Court of Appeals explained:   

However, a motion for relief from judgment under MCR 6.502 is merely a
procedural vehicle, and our determination that relief under MCR 6.502 was
unavailable to defendant here does not end our inquiry. We agree that the prosecution
has failed to address the substantive issue in defendant's motion for relief from
judgment, which, while brought pursuant to an inapplicable court rule, nevertheless
constitutes an important and reviewable claim of error.
(78a).
...

Although the prosecution argues otherwise, the trial court's entry of the
judgment of sentence without jurisdiction was not merely procedural error. "The term
jurisdiction refers to the power of a court to act and the authority a court has to hear
and determine a case." People v Clement, 254 Mich App 387, 394; 657 NW2d 172
(2002) (quotation marks and citation omitted). "Jurisdiction of the subject matter of
a judicial proceeding is an absolute requirement." In re AMB, 248 Mich App 144,
166; 640 NW2d 262 (2001) (quotation marks and citation omitted). "When a court
is without jurisdiction of the subject matter, its acts and proceedings are of no force
or validity; they are a mere nullity and are void." Clement, 254 Mich App at 394
(quotation marks and citation omitted). Thus, because the trial court lacked
jurisdiction to hold a resentencing hearing and enter the October 4, 2006 judgment
of sentence, the resentencing hearing and the resultant judgment of sentence lack
force and authority and are considered void.

"Jurisdictional defects may be raised at any time." People v Martinez, 211 Mich App
147, 149; 535 NW2d 236 (1995); see also Smith v Smith, 218 Mich App 727,
729-730; 555 NW2d 271 (1996) ("[A] challenge to subject-matter jurisdiction may
be raised at any time, even if raised for the first time on appeal."). "Subject-matter
jurisdiction is so critical to a court's authority that a court has an independent
obligation to take notice when it lacks such jurisdiction, even when the parties do not
raise the issue." AMB, 248 Mich App at 166-167; see also Clement, 254 Mich App
at 394 (explaining that a court is bound to notice the limits of its authority and
recognize its lack of jurisdiction sua sponte). Regardless of whether the issue was
raised in an improperly supported motion, the trial court clearly had the power to
consider the jurisdictional issue brought to its attention.
(79a).

18

R
E

C
E

IV
E

D
 by M

SC
 4/4/2018 4:21:15 PM



The rule of law upon which the Court of Appeals relied on in its opinion in the instant case,

supra, is well-settled.  It has always been the rule in this and many other jurisdictions is that the issue

of jurisdiction cannot be waived and can be raised at any time.   The question of jurisdiction is

always within the scope of this Court’s review.  Walsh v. Taylor, 263 Mich App 618, 622; 689

NW2d 506 (2004).  Michigan courts are bound to take notice of the limits of their own authority, and

act accordingly by dismissing or otherwise disposing of proceedings they have no power to conduct

or adjudicate.  In re Fraser Estate, 288 Mich 392, 394 (1939) (citing Bradley v. Board of State

Canvassers, 154 Mich 274 (1908);  J.F. Hartz Co. v. Luckaszcowski, 200 Mich 230 (1918); Bolton

v. Cummings, 200 Mich 234 (1918); Warner v. Noble, 286 Mich 654 (1938)).

  An order entered by a court without jurisdiction “is absolutely void.”  Fox v. Board of

Regents of the University of Michigan, 375 Mich 238, 242; 134 NW2d 146 (1965).  An order void

for lack of jurisdiction is meaningless.  Cf. United States v. United Mine Workers of America, 330

US 258, 293; 67 S.Ct.  677; 91 L.Ed. 884 (1947); Walker v. City of Birmingham, 388 US 307, 320-

321 (1967). 

This principle regarding jurisdictional defects was obviously recognized when MCR

6.508(D)(3)(a) and (b) was promulgated.   It was to continue to uphold this principle that 

jurisdictional defects are exempted from the technical reasons for which a motion for relief from

judgment may be denied.  “Jurisdictional error has historically been recognized as fundamental, and

for which collateral relief has accordingly been available.  The doctrine of procedural default does

not apply.”  United States v. Peter, 310 F.3d 709 (11  Cir. 2002); 2002 U.S. App.  LEXIS 22422. th

“Because subject-matter jurisdiction involves a court’s power to hear a case, it can never be forfeited

or waived.”   U.S. v. Cotton, 535 U.S. 625, 155 L.Ed.2d 860, 122 S. Ct. 1781, 1782 (2002).

Therefore, the Circuit  Court did not have jurisdiction to preside over the resentencing
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hearing conducted on October 4, 2006.  This resentencing hearing was improperly conducted, and

the  the sentences imposed at that hearing are null and void.  This Court should affirm the November

29, 2016 Opinion of the Circuit Court acknowledging this error; affirm the holding of the Court of

Appeals, and remand this case to the Circuit Court so that a proper resentencing Hearing can be held.

RELIEF REQUESTED

THEREFORE, for all the above reasons, the Circuit  Court correctly found that it did not

have jurisdiction to resentence Mr. Washington on October 4, 2006.  This jurisdictional defect can

be raised at any time, and was  properly raised by Mr. Washington in his successive Motion for

Relief From Judgment.  This issue has not been waived or forfeited by Mr. Washington’s prior

Motion for Relief from Judgment.   Even if Mr. Washington improperly used the Motion for Relief

From Judgement as a procedural vehicle to bring this issue to the Circuit Court’s attention, the

Circuit Court properly recognized that it had erred in conducting a resentencing hearing on October

4, 2006, and properly ordered that a resentencing hearing be held.   The Opinion of the Circuit Court

should be upheld in all respects, and the holding of the Court of Appeals should be affirmed.  Or this

Court should grant such other relief as is just and proper.

Respectfully submitted,

s/John F. Royal                                           
JOHN F. ROYAL (P27800)
Attorney for Defendant
The Ford Building
615 Griswold St., Suite 1724

 Detroit, Michigan 48226
(313) 962-3738
johnroyal@ameritech.net 

DATED:   March 29, 2018
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Reporter: 2509 - DREGER MATrHEW A 

For Event #: 1 

Hearings: 

11/01/2004 jury trial 
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11/08/2004 jury trial 

11/09/2004 jury trial 

01/12/2005 9 Steno Certificate - Tr Request Received 

Date: 01/07/2005 
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Timely: Y 
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35  Brief: Appellant 

Proof of Service Date: 07/10/2005 
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Timely Filed: Y 

Filed By Attorney: 16801 - LORENCE GERALD M 

For Party: 2 WASHINGTON GREGORY CARL DF-AT 

36 Mot ion:  Remand 

Proof of Service Date: 07/12/2005 

Check #: 5562 
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Receipt # :  2601551 

Filed By Attorney: 16801 - LORENCE GERALD M 

For Party: 2 WASHINGTON GREGORY CARL DF-AT 

Answer Due: 08/02/2005 

Comments: FOR GINTHER HEARING 

38 Stips: Extend T ime  - AE Brief 

Extend Until: 09/11/2005 

Filed By Attorney: 51503 - WILLIAMS JASON W 

For Party: 1 PEOPLE OF MI PL-AE 

3 9  Answer - Mot ion 

Proof of Service Date: 07/29/2005 

Event No: 36 Remand 

For Party: 2 WASHINGTON GREGORY CARL DF-AT 

Filed By Attorney: 16801 - LORENCE GERALD M 

41 Submi t ted On Mot ion Docket 

Event: 36 Remand 

District: D 

I tem # :  9 

4 2  Order:  Remand - Motion - Grant - Retain Juris 

View document in PDF format 

Event: 36 Remand 

Panel: HNW,BKZ,KFK 

Attorney: 16801 - LORENCE GERALD M 

Extension Date: 11/16/2005 

Comments: DF-AT to move for new trial grounds verdict is against weight of evi;see order 

4 3  Brief: Appellee 

Proof of Service Date: 08/30/2005 

Oral Argument Requeqed: Y 

Timely Filed: Y 
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F~led By Attorney: 51503 - WILLIAMS JASON W 

For Party: 1 PEOPLE OF MI PL-AE 

4 4  LCt Pleading 

Date: 09/12/2005 

For Party: 2 WASHINGTON GREGORY CARL DF-AT 

Attorney: 16801 - LORENCE GERALD M 

Comments: MTN FOR NEW TRIAL ON REMAND 

45 Notice O f  Fi l ing Remand Transcript 

Date: 10/24/2005 

Timely: Y I 

Reporter: 2509 - DREGER MATTHEW A 

Hear~ngs: 

09/30/2005 

4 6  Brief: Supplemental  B r ~ e f  - AT 

Proof of Serv~ce Date: 10/31/2005 

Filed By Attorney: 16801 - LORENCE GERALD M 

For Party: 2 WASHINGTON GREGORY CARL DF-AT 

47 Brief: Supplemental  Br ief  - AE 

Proof of Serv~ce Date: 11/15/2005 

Filed By Attorney: 51503 - WILLIAMS JASON W 

For Party: 1 PEOPLE OF MI PL-AE 

4 8  Correspondence Sent  

Date: 12/05/2005 

For Party: 2 WASHINGTON GREGORY CARL DF-AT 

Attorney: 16801 - LORENCE GERALD M 

Comments: Request for remand order sent to aty Lorence 

4 9  LCt Order  - Remand 

Date: 09/30/2005 

For Party: 2 WASHINGTON GREGORY CARL DF-AT 

Attorney: 16801 - LORENCE GERALD M 

Comments: judgment of acquittal notwithstanding verdict of the jury-den~ed 

50  In ter locutory  Remand Concluded 

Date: 10/24/2005 

For Party: 2 WASHINGTON GREGORY CARL DF-AT 

Attorney: 16801 - LORENCE GERALD M 

Comments: Remand order filed 9/30/05; Remand transcript filed 10/24/05 

5 1  Noticed 

Record: REQST 

Mail Date: 01/09/2006 

5 2  Record Filed 

Comments: FILE;TRS(17) 

57  Correspondence Sent  

For Party: 2 WASHINGTON GREGORY CARL DF-AT 

Attorney: 16801 - L O ~ E N C E  GERALD M 

Comments: Req psi(level 3) 
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89b 

Court of Appeals Docket Entries (No. 260155) R
E

C
E

IV
E

D
 by M

SC
 4/4/2018 4:21:15 PM



Case Search http://courts.mi.gov/opinions~orders/case~se~ch/Pages/default.aspx? ... 

Date: 04/17/2006 

For Party: 2 WASHINGT~N GREGORY CARL DF-AT 

Attorney: 16801 - L O R ~ N C E  GERALD M 

64 Submitted on  Case; Call 

District: D 

Item #: 2 

Panel: WCW,BKZ,PMD ~ 
72 Opinion - Per Curiam - Unpublished 

View document In PDF fbrmat 

Pages: 9 

Panel: WCW,BKZ,PMD 

Result: Afflrmed But Remanded 

Comments: Remanded for resentencing 

73 SCt: Application for Leave to SCt 

Supreme Court No: 131820 

Notice Date: 09/05/2006 

Fee: Paid 

Check No: 30048 

For Party: 2 

Attorney: 16801 - LORENCE GERALD M 

74 SCt: Answer - SCt Application/Complaint 

Filing Date: 08/22/2006 

For Party: 1 PEOPLE OF MI PL-AE 

Filed By Attorney: 51503 - WILLIAMS JASON W 

Comments: by PROS 

75 Supreme Court - File & Record Sent To 

File Location: Z 

Comments: SC#131820 LCF; 17 TR 

76 SCt: COA and TCt Received 

17 tr; 1 files 

77 Pleadings Returned 

For Party: 2 WASHINGTON GREGORY CARL DF-AT 

Attorney: 16801 - LORENCE GERALD M 

Comments: Chf Clk Ret'd Appellant Brief After Remand - 

78 SCt Motion: Miscellaneous 

Notice Date: 12/12/2006 

Check No: 39827 

Party: 2 

Filed by Attorney: 16801 - LORENCE GERALD M 

Comments: to file suplpl brief w/ attached brief 

79 SCt Order: Deny Application/Complaint 

View document in PDF format 

Comments: grnt motion re suppl brief 

80 Supreme Court - File Ret' d By - Close Out 

File Location: F 

8 1  Copy Request Fulfilled - Habeas 
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Proof Of Service Date: 04/11/2016 

Filed By Pro Per I 
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STATE OF MICHIGAN 

IN THE WAYNE CIRCUIT COURT - CRIMINAL DIVISION 

PEQBLE OF THE STATE OF: MICHIGAN, 

Plaintiff, 

-VL- 

GREGORY CARL WASHINGTON, Hon. Sharon Nicole Walker 
.Circuit Court Judge 

Defendant. Successor Judge 

GREGORY CARL WASHINGTON, X517403 
Pro $43 

WAYNE COUNTY PFSO$E@UTOR, 
Attorney for Plaintiff 

I 

- JURISDICTYQNAL DEFECT - 
MOTION FOR RELIEF FROM JUDGMEH?- 

BECAUSE THE SENTENCING JUDGE 
IN DEFENDANTS RESENTENCING 

WAS WITHOUT AUTHORlTY TO SENTENCE DEFENDANT 
AT THE TIME OF HIS RESENENC!NG 

WITH INCORPORATED BRIEF IN SUPPORT 

Defrsndmurt QREGORY CARL. WA!$HINGTON, pro ae, film thls Motion for Relief from 

Judgment pursuant to MCR 6.508 (D) (3). While this Motion is technically a successive motion 

under MCR 6.502 (G), MCR 6.508 (Dl (3) exempts jurisdictional defects from the technical 

reasons by which a motion for relief from judgment may be denied. . - .  .. - 
'"Jwisdiotional' error has historically been recognized as hndam&tai, and for hhich 

collateral relief has accordingly been available. The doctrine of procedural default does not 

apply." UnifsdStat~s v, Pete& 310 F .Sd 709 Sl Ith Cir. 2002); 2002 U.S. Apg. LEXIS 22442. 

People v. BrulgoryW Washfqqktrt, Wlan for blleffrwn Judgment- JurkdlcaTonal page 1 
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nm. 
"Because subjectmatter jurisdiction involves a court's power to hear a case, it egln 

never be forfeited or waived." U.S. Corn, 535 US. 625,152 LEd.2d 860,122 S.Ct.1781, 

1782 (2002). In support of his claim, Defendant says: 

I. On November 10,2004, Defendant Washington was convic;tad in the Wayne 

C O U ~ ~ Y  Circuit Court -- Criminal Riviaian -- at second-degree murder [MCL750.3173; two 

counts of emuit with Intent te commit murder [MCL 758.!31; po6;ssasion of a ffrs",m by a 

fslm [MGL 7Sa.2241; ~ n d  posws~ion sf a fltwlarrn during fie wrnmissi~n of a felony [MCL 

78!3227hI< 

2. On December 13,2004, Trid Judge Patricia Fresard, sentenced Defendant as an 

habitual offender, second offense [MCL 769.101 to concurrent terms of 40 to 60 years for the 

second degree murder, life in prison for each assault conviction, 2 to 7 years for the felon in 
. . .  

possession of a firearm conviction; all to be served conseclrtive to a %year gentence for the 

felany-fir~arrn convi~ti~n. 441 days of jail credit time was granted. 

3. On June 19 2006, the Mlchlgsln Court of Appeals vacated Defendant's sentenms 

qnd remarided to t b  trid court for ns~nieneing. [See APPENDIX A, Case Search B~ckst 

Number Results, page 7, Entry 8: see also APPENDIX t3, MCOA No. 2601 55, Per curiam 

Opinion, attached.] 

4. On August 08,2006, Defendant filed .an Application for Leave to Appeal with the 

Michigan Supreme Courf. [See APPENDIX A, page 7, Enty 9.1 

5. While the Applioation to the Michigan Supreme Court wbs pending, on October 

4,2006, Defendant was remntancad by Trial Judge Fresard to the same sentences she 

imposed srr !%camber 13,2004. [See EXHIBIT C, Poriit-Convictian Resentencing transcript.] 

8, It ws not until Dewmber 28,2006 that Dekndmt's Application to the Mlchlgan 

Supreme Court was denied. [See APPENDIX A, Case Search Docket; page 8, Entry 4.1 

7. The multitudinous previous post-conviction filings in this case are not germane to 

the claim presented herein; consequently compliance with MCR 6.502 (9) vould serve no 

People v. Gregory Cart WaMngbgn, Motion for Relief from Judgmana - &risd'ional I&- paw 2 

93b 

Motion for Relief From Judgment (6/22/16)
R

E
C

E
IV

E
D

 by M
SC

 4/4/2018 4:21:15 PM



Rurwse. The only r d ~ ~ m t  queatlan, which k ~ a  not besn ~ai@ed prevl~ysjy at any level, & 

D@fendat%'ss amsent claim, is whetb~r or nst the resonfencing csurt had aauth~vity to aent~nc~ 

8. Gmmds for relief, wporkg facts;, and argument with ~~ Cant Rules 
and ixmbdbg caw law: 

Defendant argues that he is entitled to vacation of his current senletices and 

remand to bs resentenced for the reason that the trial court was without authority to sentence 

him on the 2Q06 remand while his application to our Supreme Court was pending. 

I I ~ I  this .we, in Per Cur?ian! $)pininn Ha. 2gD155, dated J w  13,2t?C& fhe 

Mlahipm Court of Appede vaeat~d Defendant's sentenma and renszmd~d b the? tdal wrt far 

resentenchg. [Sea APPENDIX B, MCOA Per curiam Opi~lbnJ 

On August 8 , m  Defendant filed Application for Leave to the Michlgan Supreme 

Court, Sup. Court No. 131 820. [See APPENDIX A, page 7, Entry 9.1 I 
On O ~ b b e r 4 ~  2006, the trial court sentenced Defendant to the same sentences 

she imposed on December 13,2004. [Sea EXHIBIT C, Post-Conviction Rssentsncing 

It was not unt\l k m k r  28,23XB that Defmdant's Applicat16n la the Miohlgan I 
$upreme, Gourt was deniord. ?See APPENDIX A, Case Search Dock@, page 8, Entry 4.1 I 

The Judgment and Order of the Michigan Cour! of Appeals is stayed when a 1 
I 

timely Application for Leave to Appeal to the Michigan Supreme Court has been filed. 1: 
MCR 7.21 5 0 (1) (a) 12016 MCR 7.21 5 (F) (I (all. Detroit v. Genera/ MbWs Cop, 233 Mich 

a-- __  
App 132,140; 592 NW2d 732 (1998); ~ited in People v. Arfhur Massenburg, 2001 Mich. App. I. 

F 
EXIS 544, MCOA Unpu&lish&sd No. 218796. [See APPENDIX 0.1 I 

f 
Baqeuae Qefi3ndant's Appllcatian to the Michigan Bupreme Court wa$ still pading I 

at the the of Defendant's nsentancing, -s m c i n g  wm wRhwt 

People v- Gregory Carl Washington, Motion for Relief from ~udgment - ~urisdictional Defect, page 3 
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sent- him until the Supreme Court had disposed of the application'for leave to appeal 

from l;h@ Michigjgn Court of App@als' decision in Docket NQ. 2601 55. PeopI8 v, Massehbuw, 

aupm, p q e  2, MI AFPENUX D for oopy of unpublished case; see also BefwP v Oene,~?dt 

#&$ Corn, 233 Mich APP Q 140. 

Thkainbrq, becwae ~fthis bet $Itu@tign, tha setltenees ingqrsed by tka tn'ai ~QUP! 

on October 4,2006 (the sentences Defendant is currently serving) are invalid, must be 

vacated, and Defendant is entitfed to yesentencing. 

SCORINQ OF GUIDELINES BEFORE REEN?ENG!FdG; 

In its June 13,2006, Per curiarn Opinion vacating Defendant's sentences and 

remanding to the trial coutt for resentencing, the Michigan Caurt of Appeals noted that on 

remami, the trial court would gnly be reqbiir~d complete a sentenQq hforrnatlon report IBIR) 

for the highest crime class Bl~ny conviction, whieh in this ease was the saeond-degree murder 

cmvietion, citing People v" Mack, 285 Wlih App '1 22,127; B85 MW2d 842 12005). [See / -* 
I 

APPENDIX 6, MCOA No. 260155, page 8, V. Sentencing Guidellnes.1 

Defendant believes in his case this direction was misguiding and incorrect. In the first 

place, second-degree murder and assault with intent to murder IAWIM) e i ~ h t h  Class A 

felonies, AWIM carrying ahigher intent (the same intent as first-degree rnurdeij'than second- 

degree murder. "The elemsrrts of assault with Intent to commit murder are (1) an assault, (2) 

w#h san adud intwit flrr UII, (3) which, if succ~ssful, would make the killing murder," Peajde v. 

E~JCI($~W, 288 Mi& App 192, I d5-196; 793 NW2d 2 20 (2QlQ). 

Futth~rrnore, In Ma&, dkau~sinq proportiondly, tihe MCUA state& 

We question (but do not expressjy decide today) whether 
a sentence far a conviction of the lesser class felony that 
is not scored under the guidelines . . . could permissibly 
exceed the sentence imposed on the highest crime class 
felony and remain proportional. _. ,..._ _ . " 

5. ... :.,, . 
At his October 4,2006, invalid reseritencing, Defendant harein-Gassentencced toa 

tern of years for his sgcand-degr~e murder conviction for which a SIR was prepared and to 

LIFE kr his AWlM convictions for which nu SIR was prepared; cconsequ~ntly, Defendant 

Pttaplo v. Gregory Carl Washington, Mqtion br %lief from Judgment - Jurisdiotranol !+Me& p a p  4 
., . 
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respectfully argues his AWlM sentences were not praporfional to his second-degree murder 

sentence. 

M E  ERECTS W PEOPLE vv LOCKRIDGE OM THIS CASE 

jn P@oPjB Y, Lo~kn'dp~, 498 M i ~ h  358,364; 870 NW2d 502 @Ols), the Supr~me C~14fi 

hqld th8t Michigan's sentencing quidelinas am constltutlon~lly deficient und~r the SIxth 

Amondnent to the extent that "the guidelines; mguire jiuelioial fsct-finding beyand facts dmltfad 

by the defendant or found by the jury ta score offense variables (OVs) that rnad~orily 

increase the door of the guidelines minimum sentence range, i.e, the 'mandatory minimum' 

sentence under Allenye.'' As a remedy, the Supreme Court "severledl MCL 769.34(2) to the 

extent that it makes the sentencing guidelines range as scored on the basis of facts beyond 

those admitted by the defendant or found by the jury beyond a reasonable doubt mandatory." 

Id. The Court also struc;k "down the requirement in MCL 76g,34(3) that a sentencing court that 

departs from the applicslbls guideline range must articulate a substanRlal and compelling reason 

f ~ r  that departure," Id, at 884-365. The Caurt held that the "guidelines minimum sentenc~ 

range" is advisory only and 'Phat sentences that depart from that threshold are to be reviewed 

by appellate courts for reasonableness." Id. at 365. Gwts must clontinue ta deterrn'm b 

appliwMeguklelines~andMeLirrtoaMxnsrtnrhensentendngade~ Id. 

", -. " Emphasis added.] 

Per Lockridg8, Defendant requests that the guidelines ranges for bth'second-degm 

murder and assault with intent to commit: rnurdgr bs scored and taken into acoount whsn 

sentencing Bebndant mt his ressnil$ncing. 

mpte v. @wgory Carl Washhgton, Motfon fw Relief from Judgment - Jurisdictional bf& page 5 
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CQUNTER-STATEMENT O F  QUESTION PmSENTED 

Only claims based on a retroactive change in the law or new 
evidence that was not discovered before the first motion for 
relief from judgment may be.raised in a second motion for 
relief from judgment. Defendant raises no claims of new 
evidence or claims based on retroactive changes in the law. Is 
defendant's second motion for relief from judgment barred? 

The People answer: Yes. 
Defendant would answer: No. 
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COUNTER-STATEMENT OF FACTS 

This case arises out of the death of John Scott on September 29,2003. Scott and his wife 

Adrian Scott had purchased a house on Moore Place in Detroit as a rental property and were in 

the process of repairing it. Defendant Gregory Washington lived next door. 11/2, 208-209.' 

There was no hostility between the neighbors. Defendant had spoken to the Scotts about 

purchasing a garage on the property so that he would have a place to park his Jaguar. He had 

also indicated that he owned several houses and desired to sell them. 1112,211-212. 

On the afternoon of September 29, 2003, two City of Detroit Water and Sewage 

Department workers met John Scott at the house on Moore Place to install a water meter. One 

worker, Ronald Franks, accompanied Scott into the home, while the other, John Lilly, remained 

outside. 11/1, 149-150. Once Franks conf i i ed  that they could complete the job, Lilly retrieved 

his tool box fiom their truck, which was parked across the street. 11/2, 19-22. Before he picked 

up the tool box, Lilly removed the adaptor from his drill and put the drill back in the truck. He 

then camed the tool box to the side of Scott's house. 1112, 18-19,22-23. 

Lilly left his tool box near the house and walked back to the truck. As he walked, he 

thought he heard a faint voice say "help, hey, hey." Lilly retrieved a milk crate containing a roll 

of wire and began to walk back to Scott's house. He then heard a man's voice fi-om the house 

next door say "what you doing out there." He could see someone moving behind the upstairs 

window. Lilly was in the middle of the street when he heard the upstairs window break and saw 

the barrel of a handgun pointing in his direction. 11/2, 6-13,26-27, 37. On seeing the gun, Lilly 

' Transcripts are cited throughout this answer in the following form: month/day of 
proceedings, page numbers. 
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dropped the wire, raised his hand, and identified himself as a Water and Sewage employee. He 

backed up to the driver's side of the truck and slowly lowered his hand. He then heard a gunshot 

and dove behind the truck. He crawled to a vacant lot, and heard more gunshots. He then ran to 

another street, where he heard more gunshots. 1 112, 13- 15. 

Ronald Franks was in the basement of Scott's home with Scott when he heard four 

gunshots. 1111, 150. Franks told Scott that he needed to check on his partner. Scott led the way 

as they walked out of.the house. They were standing at the side of the house when Franks heard 

four gunshots. The shots sounded as if they had been fired from above and h m  the house next 

door. After the first two shots, Franks turned and ran back to the house. Scott was following 

when Franks heard a "grunting and groaning sound." He ran inside the house. 1111, 150-154, 

175. Franks heard a total of approximately eight gunshots, four before he left the home and four 

more when he was outside. 1111, 158. 

Franks stayed in the kitchen for five or ten minutes and used his walkie talkie to radio his 

foreman and tell him what had happened. 1111, 153. While in the kitchen, Franks could see the 

lower portion of someone's body and heard a man's voice say "I got one" and "I can hear the one 

inside taking on his walkie talkie." 1 111, 153- 155. Franks went to the livingroom of the home 

and looked out the window. He could see the neighbor from across the street with whom the 

other person was talking. Franks radioed his foreman to report that the man "was getting ready 

to come inside the home." 1111, 155-157. 

Franks later went to check on John Scott. He found him lying on the basement floor with 

blood coming &om his mouth and the left side of his head. Franks checked for Scott's pulse, and 

discovered that he had none. 1111, 157-158. Scott died of two gunshot wounds. He was shot in 
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the right temple and the right hip. The trajectory of the bullets was consistent with having been 

fired from above. 1 113, 9-1 1. 

Defendant's neighbor who lived across the street, Glenn Robinson, was in bed waiting for 

his wife to get ready for work when he heard yelling outside. He testified at trial that he possibly 

heard gunshots, but acknowledged that he had told the police that he heard shots and testified to 

that effect at the preliminary examination. Robinson looked out a window and saw defendant 

standing on the roof over his fi-ont porch. Although Robinson testified at trial that he did not see 

anything in defendant's hands, he told the police that defendant had a gun. 1112, 47-49, 53-54, 

58-59. When Robinson asked defendant "what was going on," defendant yelled '%help me" and 

said "somebody was trying to kill him." Robinson then went downstairs. He saw the water board 

truck parked on the street and went outside. Defendant was still on the roof yelling "please go 

get me some help." 11/2,49-50. Robinson walkedaround the corner. The police arrived shortly 

after he returned to his house. He said that the police arrested him and questioned him. 11/2, 50- 

52. Robinson was jailed when he did not initially appear to testify at the preliminary 

examination. He then lost his job. 11/2,63, 73-74. 

Officer Samuel Choice responded to the call for assistance. On amving at the scene, he 

saw defendant leaning out of an upstairs window of the house. Officer Choice said that defendant 

appeared normal. He spoke to defendant in an attempt to get him surrender. Defendant was 

yelling, and told Officer Choice that he "shot someone" and that he would "come down" if 

Choice got "the person from the side of his house." 1 1/2, 81-83, 93. A phone inside the house 

rang during the time Officer Choice was talking to defendant. Officer Choice heard defendant 
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asking "what should I do" and saying "this is messed up." 1112, 84-85. Officer Choice smelled 

marijuana. 1 112, 85. 

Another officer who responded to the scene, Jared Dains, could see defendant in the 

window and heard him speaking to Officer Choice. Officer Dains saw the "point" of a black gun 

that defendant was holding in his right hand. He heard defendant asking "what should he do" 

and "saying something like, that the water department was going to blow up his house." 11/2, 

109-1 13. 

The special response team of the police department eventually came to the scene. 1112, 

112. While positioned at the rear of the house, Sergeant Kevin Shepherd saw defendant jump out 

of a frrst floor window. Sergeant Shepherd ordered defendant to stop, but defendant ran back 

toward the house. Sergeant Shepherd then ordered defendant to put his hands over his head, and 

other officers grabbed defendant. 1112, 120-129, 134. Defendant's shorts fell off while the 

police were taking him away fi-om the house. Officer Choice found $910.87 in the shorts. 1112, 

86-87. An evidence technician collected samples from defendant for purposes of gunshot residue 

testing. The tests detected the presence of gunshot residue on both of defendant's hands and on 

his forehead and face. 1 1/2, 193, 195. 

Police evidence technicians collected evidence from the crime scene. They discovered 

that the passenger side of the water board truck had been struck by a bullet. The bullet struck the 

truck at head level, within arms reach of where Lilly was standing when he heard the gunshots 

and approximately fifty feet from the upstairs window of defendant's house. Three bullet 

fragments were recovered. One of them was found on top of the truck. Another, which had 

apparently struck an object, was found west of the truck. 1 112, 15- 18, 152, 156, 163, 167; 1 113, 

Prosecution Circuit Court Answer (9/9/16)
R

E
C

E
IV

E
D

 by M
SC

 4/4/2018 4:21:15 PM



18-19. Five 9 mm shell casings were found on the lawn of the house next door to defendant's 

house. 1 1/2, 151, 154-1 55, 164- 165. A Jaguar was parked in front of the house. 1 1/2, 173. 

The police found guns and drugs in defendant's house. In one of the front bedrooms on 

the second floor, the police found a black Gloch handgun on a dresser, a fully-loaded assault rifle 

on a bed, and a full clip for the rifle in a closet. The upper portion of the window in that room 

had been lowered and had no screen. 1 112, 153-1 55, 158-1 59, 162-1 63. A television was on the 

floor next to a television stand. 1112, 153-154; 1112, 57. 

The other front bedroom contained racks of clothing. 1112, 172-173. The back bedroom 

was arranged like a livingroom. 1112, 153. Marijuana was found on the coffee table. 11/2, 154, 

159, 166-167. A photograph of the room showed what the evidence technician believed were 

obituaries. There were many cigarettes butts on one of them. 11/3,59-60. 

Two barber chairs were in the basement of the house. The police found a balung soda 

box, a glass plate, and a razor blade in the stairwell leading to the basement. The police found a 

scale with a bag of suspected cocaine and a coin envelope containing suspected cocaine. 1112, 

159-160, 166. There were television sets and newspapers on the floor. The evidence technician 

saw a disconnected cable wire. 1113, 55. 

The Gloch handgun found in defendant's home could hold fifteen bullets in the clip and 

one bullet in the chamber. When the police found the gun, there were six bullets in the clip and 

one in the chamber. 1112, 161; 1113, 45. Firearms experts testified that the Gloch fired the bullet 

recovered from Scott's body and the shell casings found at the scene. 1113, 11-12, 26-27, 46. 

The experts could not say whether the gun fired the bullet fragments found at the scene. 11/3,28. 
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Defendant presented an insanity defense at trial. Dr. Eric Amberg, a clinical psychologist 

who specialized in neuropsychology, and Dr. Cathie Zmachinski, a forensic psychologist 

employed by the Forensic Center, opined that defendant was insane at the time of the shooting. 

1113, 78, 160- 16 1. Dr. Zmachinski interviewed defendant for two hours and fifteen minutes on 

June 11,2004. She testified that defendant told her that he remembered getting up on the date of 

the shooting. He said that he "was laying out my obituaries and talking to the dead," "looking 

for answers." Before he got ready for bed, someone came to pick up money and pay his bills. 

Defendant told Dr. Zmachinski that he was "sleeping during the day and staying up at night." He 

said that he was waiting for his sister to come and pick him up because he did not want to stay at 

the house anymore. He said that he saw "two men, the Masons, on my property coming across 

my grass" and saw "a gun in one of their hands." Defendant stated that he tore up his fumace 

because he was afi-aid they would blow up the house. He said that he thought that they would 

shoot him. Defendant told Dr. Zmachinski that he crawled on the roof and asked for help. He 

said the police surrounded the house and his sister arrived. He eventually came outside and the 

police took him to Detroit Receiving Hospital. 15 1-1 55. 

Dr. Zmachinski testified that defendant told her that he had talked to the Masons about 

joining the group, but that he ultimately decided not to join. He said that he became paranoid 

and thought "the Masons were after him." He thought that the Masons killed Pia, Kenneth, and 

Clifford "as a way of getting to him." He said that he became less socially active in August 

because he was afraid that the "Masons were going to get him." 1113, 155-156. According to 

Dr. Zmachinski, defendant said that he tore up his furnace and disconnected some electrical lines 
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because he was concerned that the house would be blown up. He said that he turned the 

televisions over because he "felt he was getting messages" through them. 1113, 159-160. 

Dr. Zmachinski initially testified that defendant said that he "thought that the people he 

saw, those two gentlemen fi-om the water department and the neighbor were the Masons; and that 

he saw one of them holding what he thought was a gun. So he was attempting to protect 

himself." 1113, 159. She later testified that defendant "did not tell me that he knew Mr. Scott" 

and did not say that he shot his neighbor because he was a Mason. 1118, 8. Defendant never 

admitted shooting anyone. 1 118, 10. 

Dr. Zmachinski admitted that defendant mentioned the Masons "very early in his 

account" when he spoke to her. She said that defendant fxst mentioned the Masons while being 

held at the Wayne County Jail and United Community Hospital. 1118, 8-9. Dr. Zmachinski 

acknowledged that the first mention of the Masons by defendant was in a letter written to a 

mental health professional one and one-half months after the shooting. Defendant wrote the letter 

the day before he was to be evaluated for competency to stand trial. 1118, 9. 

Defendant told Dr. Zmachinski that he began using crack cocaine on the first of August 

and was using crack and marijuana every day. He was also drinking alcohol. 1113, 160. Dr. 

Zmachinski testified that she interviewed defendant's family and reviewed records from the 

Wayne County Jail, United Community Hospital, and Detroit Receiving Hospital. She gleaned 

from those records that defendant "continued to be psychotic well after what. (Sic) I considered 

that to be a psychosis that was induced by crack cocaine." 1113, 161-163. She opined that 

defendant "was mentally ill before he began using his substances, and that after his system was 

free of substances, that he continued to be mentally ill." 1113, 163. Dr. Zmachinski explained 
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that she relied on records from Detroit Receiving Hospital which indicated that defendant was 

diagnosed after his arrest with "acute agitated delirium, secondary to cocaine." She also relied on 

notations in jail and hospital records that defendant's mental illness, including hallucinations, 

continued even after he was given antipsychotic medication. 1113, 168-172. 

Dr. Zmachinski administered the MMPI test to defendant to test whether he was 

malingering. She initially testified that she "thought he gave me genuine valid test results" and 

that the test "indicated that he was feeling psychotic, or had experiences of psychosis in the past 

and he was experiencing some symptoms of depression." 1113, 157-158. Later, on cross- 

examination, she admitted that the test "suggested that he may be exaggerating somewhat his 

systems," but dismissed the results as "not a huge exaggeration." 1 113, 180- 18 1. 

Dr. Zmachinski conceded that there was a difference of opinion within the Forensic 

Center about whether defendant was malingering. She said that "there were several at the 

Forensic Center who gave him the diagnosis of malingering," 1113, 180, and that "there were, in 

the records, from various places, diagnosis of malingering which would suggest that they 

questioned the truthfulness of his report of some of his symptoms." 1118, 14. She agreed with a 

Forensic Center psychiatrist, Dr. Newman, that defendant showed no sign of psychosis on the 

date of his admission. 1118, 18-19. She acknowledged that Dr. Newman believed that 

defendant's self-reporting was "less than reliable" and that he viewed the letter defendant had 

written as "manipulative." 1118, 19, 24-25. She admitted that a social worker who interviewed 

defendant also suspected that he was malingering. 11/8,3 1. She agreed that notes in defendant's 

records reflecting that he had told the social worker that he fued two shots in the air suggested 

that defendant was lying because his claim was not consistent with the facts. 11/8, 32-33. Dr. 
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Zmachinski said that her "sense was that when he got to the center he was malingering at that 

time," but that his actions "didn't indicate to me that he was malingering from the very 

beginning." 1 118, 58. 

Dr. Zmachinski testified that she based her opinion on records from the jail and 

Community Hospital. 11/8,58. She said that cocaine induced psychosis would disappear after the 

drugs leave the patient's system. 1118, 59. Although she maintained that the Community Hospital 

records indicated behavior consistent with hallucinations, she acknowledged that defendant said 

during the admission interview at the Forensic Center that he had not hallucinated in over three 

weeks. 1118, 17-18. Dr. Zmachinski testified that even if defendant was lying about his 

hallucinations, she would still say that he was insane at the time of the offense. 1118, 15-16. 

Dr. Zmachinski disagreed with the opinion of the People's expert, Dr. Clark, that 

defendant's psychosis was drug-induced. She said she relied on the reports of defendant's family 

and friends regarding defendant's behavior from January of 2003 until the date of the shooting. 

She said that they reported that "in January and February, he was talking a lot about death of his 

father and death of his brother." She concluded that "one of the critical factors in his life was the 

death of his friend Pia, which was in August" and opined that defendant "started to use the drugs 

quite significantly" after that date. 1113, 166-167. She could not, however, say that defendant 

would have committed the crime even if he had not been high on marijuana and cocaine. 1113, 

182. 

Defendant's other expert, Dr. Amberg, interviewed him and administered tests to him on 

July 25,2004. He reviewed Dr. Zmachinski's report, spoke to her, and reviewed the jail records. 

1 lM, 71, 73, 82-83. He did not review other forensic center records, police records, reports 
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referenced in Dr. Zmachinski's report, or the records from Detroit Receiving Hospital. 1113, 71, 

107-108, 117. He spoke to defendant's family and John Baldwin, but did not reference those 

conversations in his report and did not keep notes of the conversations. 11/3, 109-110. Dr. 

Amberg initially said that he discarded the notes of his interview with defendant, but later 

admitted that he had those notes. 11/3,71-72, 127. 

Dr. Arnberg testified that defendant told him about an auto accident and being hit in the 

head with a metal chair, but was not clear about the date of the accident. 1 113, 74. Dr. Amberg 

said that defendant was distant during the interview. Defendant told him that "the Masons were 

out to get him'' and that he "felt persecuted by them." 1113, 73-74. Defendant "talked about not 

sleeping very well." 11/3, 95. Dr. Amberg said that defendant "made reference to voices" and 

"talked about visual hallucinations, about these like black demons that were persecuting him, that 

were around his bedside." 11/3, 75. He said that he had been hearing voices "for a number of 

years." 1113, 123. Dr. Amberg admitted that he would not be able to say that defendant's 

hallucinations were "drug induced" if the Detroit Receiving Hospital records contained an 

admission by defendant that he only had hallucinations while high on cocaine. Dr. Amberg 

nevertheless rejected the conclusion dictated by the information in defendant's records because, 

once the drugs were out of defendant's system, defendant "was able to talk about the fact that he 

had these problems before." 1 1/3, 124. 

Dr. Amberg admitted that defendant's statement about the Masons c'might" have been 

"the first thing he said" after his name and date of birth. 1113, 129-130. Dr. Amberg testified 

that defendant told him about the gun and said that "he had it in order to protect himself fiom the 

Masons; that after Pia had been killed, he just couldn't keep it together any more and felt . . . that 
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he had to protect himself." 1113, 95-96. Defendant said that he was "very agitated" on the date 

of the shooting, that "there was a knock on the door," that "he had thought that one of the people 

there had been carrying a gun, and that he remembered shooting a gun." 1113, 104. Although Dr. 

Arnberg later testified that defendant "didn't say specifically he shot his neighbor," he admitted 

that his notes stated "shot at my neighbor at home." Dr. Amberg said that defendant did not tell 

him that he was high on cocaine at the time of the shooting. 1 113, 130-1 3 1. 

Dr. Amberg opined that defendant had evidence of a brain injury. 1113, 74. He said that 

he gave defendant a "neuropsychology battery," including a drawing test, and that the testing 

showed that defendant was "impaired" in areas of organization, thinking, and processing 

information. He said that he gave defendant a test for malingering, and assumed that defendant 

was not because he came "out reasonably well." 1113, 79, 88-90. Dr. Amberg's diagnosis was 

"dementia due to head trauma." He said that defendant "suffered fiom limbic system disorder." 

He opined that defendant was unable to appreciate his situation and had difficulty determining 

right from wrong because of the combination of deteriorating brain circuits and sleep 

deprivation. 113, 77-78, 98. 

Dr. Amberg opined that "drugs may have been a contributing factor," but that the incident 

was "brain injury related" He formed that opinion on the basis of a statement by defendant's 

sister that "maybe three weeks or two weeks prior to the incident he was already acting very 

strange. There were no drugs involved." 1113, 79-81. Dr. Amberg, however, admitted that he 

never looked at the hospital records which indicated the presence of marijuana and cocaine in 

defendant's system. He agreed with defense counsel that those substances did not "exclude the 

fact that this man has a deteriorating mental disease." 1113, 138. He said that defendant "had a 

14 
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history of disorder for many, many years," "whereas his use of substances was very infrequent." 

11/3, 91-92. 

Dr. Arnberg disagreed with the People's expert, Dr. Clark, because he believed that Dr. 

Clark's finding was "primarily based on interview and MMPI, which is a personality test." Dr. 

Amber said that his test evaluates "brain function." 1113, 83. He dismissed Dr. Clark's reliance 

on defendant's inconsistent statements because, in his view, defendant's "memory problems" 

were "more related to memory and not trying to create a false image ofhimself." 1 1/3, 90-9 1. 

Defendant's sister, Danita Thomas, testified that defendant became withdrawn after his 

father's death in 1975 and his brother's death in 1985. In 1988 or 1989, defendant was in a car 

accident. In 1990, defendant told Thomas that he had been hit in the head with a chair during a 

fight at a bar. Sometime thereafter, defendant was hit in the head with a brick. 1118, 103-109. 

Thomas maintained that defendant talked about joining the Masons after the death of his fiiend 

Ducey in 1991, but chose not to because the Masons had requested personal information. 1 118, 

11 1. She said that defendant told her in the late 1990s that he had information about the Masons 

which could get him killed. 11/8, 125. She said that defendant thought that the Masons had 

killed Pia, Kenny, Ducey, Demetrius, and Kenya. 11/8, 129-130. Thomas testified that she first 

noticed that defendant was smoking marijuana in early 2000. He had been smoking crack 

cocaine since late July of 2003. 1 118, 1 12- 1 13, 1 19. 

Thomas claimed that she and her sister had decided to intervene and planned to pick 

defendant up on the date of the shooting and take him to live with her sister. Thomas received a 

call that day telling her that "Greg was out the window." When she arrived at the scene, the 

police told her that defendant had bamcaded himself in the.house. She said that she went to the 
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back of the house and called defendant on the telephone. She said that defendant climbed out of 

the window wearing only shorts and holding his hands up. When the SWAT team moved in, she 

"rushed on him" because she "thought they were shooting at him." She claimed that the police 

sprayed defendant with mace and "drug him out of the yard." The police handcuffed her, but she 

was eventually allowed inside the house. She saw that the "furnace was all tom up" and TVs 

were on the floor and unplugged. She testified that "he had obituaries lying all over the floor 

upstairs in his den" and that the house was messy. 1118, 112-1 18. 

Thomas admitted that defendant had told her about meeting his neighbor and never said 

that he thought his neighbor was a Mason. 1118, 121. She also acknowledged that she visited 

defendant regularly in jail. 1118, 120. During their conversations, defendant did not admit firing 

shots or killing anyone. Defendant said that he remembered getting up that morning and his 

girlfriend coming over. He said that he saw two men approach and asked them what was going 

on, but they did not reply. He said that he knew how "they blow up houses," and ran to the 

basement to tear up the furnace. Defendant said that he remembered going out of the house and 

calling "Glenn," but did not "remember too much aRer that." 1118, 122-124. 

Defendant's friend since childhood, John B aldwin, testified that defendant's head went 

through the windshield during a car accident in 1988 or 1989 and that he was later hit in the head 

with a chair during a fight. 1118, 134-137. He said that defendant was c'forgetful" after the car 

accident and that he "shut down" after their mutual fiiend died during a robbery two years later. 

1118, 137-138. Baldwin testified that defendant started talking about someone trying to kill him 

in March or April of 2003. 1118, 139-140, 148. Defendant never mentioned the Masons and 

never said that those people had killed his fiends. He never indicated that he was seeing things 
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that were not there. 1118, 142, 150. Baldwin testified that he noticed that defendant's house was 

"messed up" after May of 2003. 1118, 140, 148. 

The People called Dr. Charles Clark as a rebuttal witness. He opined that defendant did 

not meet the criteria for legal insanity and that defendant was "criminally responsible." 1118,202. 

He opined that defendant's psychotic episode was triggered by the use of cocaine, marijuana, and 

alcohol, and that the episode quickly resolved itself. 1 119, 1 10. 

Dr. Clark is a forensic psychologist who had been working full time in private practice for 

sixteen years after ending his employment at the Forensic Center. Approximately one-half of his 

practice involves criminal cases. He explained that doctors at the Forensic Center opine that a 

person is insane in five or ten percent of the cases, and that when he does a second evaluation, 

the "odds are much greater that I agree." He was not retained to disprove a theory, but to perform 

an independent evaluation and give an opinion. 1118, 156-166. 

Dr. Clark interviewed defendant on August 25,2004. He reviewed the police reports, the 

reports and records from the Forensic Center, and the records from Detroit Receiving Hospital, 

Community Hospital, and the jail. 1118, 168-169. Dr. Clark spoke with defendant's girlfriend, 

and attempted to contact one of his sisters. He spoke to that person in September. 1118, 170. 

Dr. Clark testified that defendant told him that he had not slept on the day of fhe shooting. 
- 

He said that "he was concerned about the Masons being after him," and that the "Masons were 

killing up all his friends." 1118, 189. Defendant claimed that the voices "said SO." He said that he 

was hearing voices that day, but was "vague" about what the voices were telling him. 1118, 189- 

190. Defendant told Dr. Clark that he had been reading obituaries, but did not say that "he was 

communicating with the dead, as such, or at least they were communicating with him." He said 

Prosecution Circuit Court Answer (9/9/16)
R

E
C

E
IV

E
D

 by M
SC

 4/4/2018 4:21:15 PM



that his girlfriend stopped by and drew him a bath, but that he sent her away. He said that he had 

been on the roof, had talked to his next-door neighbor, and had fallen out of the window. He 

reported that he woke up in the hospital. He said that he had no memory of handling a gun, did 

not see a water board truck, and did not recall shooting a gun. 1 118, 190-1 9 1. Defendant told Dr. 

Clark that he did not think that the voices had anything to do with the shooting, the guns, or John 

Scott. 1118, 192-193. 

Dr. Clark testified that defendant told him about his car accident and having been hit in 

the head with a chair. Defendant did not, however, "describe follow-up symptoms, nor did he 

demonstrate, on examination with me, or with anyone else, the kinds of problems that come with 

head injuries; cognitive loss of memory problems, for instance, or confusion and disorientation, 

word finding problems, other things that are distinctive to the head." 1119, 56-57. Dr. Clark 

testified that "there was no good reason" to think that defendant's head injuries caused 

psychological problems. He explained that defendant's "report of his background was not 

consistent with his having suffered from cognitive problems that sometime does occur with head 

trauma." 11/9,58-59. 

Dr. Clark testified that a portion of his four-hour interview with defendant involved 

administering a test to assist him in determining whether defendant was being truthfkl. Dr. Clark 

decided not to administer the MMPI because that test had already been administered twice. Dr. 

Clark explained that the November 7, 2003, and June 11,2004, MMPIs were both "in some way 

consistent with the presence of a mental illness. But also indicated the possibility that the person 

filling out the test was attempting to create a false impression to exaggerate. That particularly 

was true in the second test. That's why I didn't repeat it." 1118, 172. According to Dr. Clark, 
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the second test showed "over generalized complaints of the sort that don't ordinarily occur 

naturally." He explained that the second test suggested that defendant "was a great deal more 

distressed looking" than he was in "November; only six weeks after the homicide." "[Ilf you 

were to take the test on its face, that he was worse off despite by then he had been taking 

medication and been in treatment for months and been found competent. So this was a test that 

; most readily fit the pattern of faking." 1 118, 1 73. 

The test Dr. Clark administered, the PAI, generated similar results to the MMPIs - 

defendant was "attempting to exaggerate certain problems and hide others." 1118, 173. Dr. 

Clark explained that there was no indication in the results that defendant was "experiencing 

hallucinations or delusions; which were very prominent in the MMPI's he took. Instead, he came 

across as being quite depressed and anxious, somatically preoccupied." 1118, 174. The test did 

not indicate that defendant was "mentally ill or psychotic; rather at best that he was unhappy with 

his situation, and very anxious and worried." 1118, 174. Dr. Clark opined that "much of what 

Mr. Washington presented as symptoms that he has or was experiencing even at the time I was 

meeting with him are certainly not genuine or true; that he is not doing this accidentally; that his 

result is a conscious, wilful attempt to make himself look impaired." 1118, 175. 

To determine whether defendant was malingering, Dr. Clark reviewed defendant's 

evaluation and treatment records with a particular focus on what the hospital workers had 

observed. He discovered that there was no objective evidence of defendant's condition. He 

explained that, other than defendant's own report "some weeks" after the event, there was no 

indication defendant was concerned about the Masons. No independent evaluation or 

observations corroborated defendant's report of hallucinations. Dr. Clark noted that visual 
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hallucinations are "extremely rare," and that nine out of ten reports of visual hallucinations are 

caused by "toxic states, not by mental illness." 1 1/8, 175- 176. He explained that authentic 

reports are "sharp and detailed" whereas defendant's "early reports are actually not of any clear 

hallucinations of any sort." 1 118, 176. 

Dr. Clark observed that defendant's reported symptoms were not "consistent or typical of 

a genuine pattern of mental illness." 11/8, 178. He stressed that defendant reported new "visual 

hallucinations" during the interview. 1118, 177. Although "psychotic individuals do not see 

demons or see anything," defendant reported seeing "little black demons." When Dr. Clark asked 

defendant if he saw any animals, defendant said for the first time that he saw "beasts," "the kind 

with long scary teeth and stuff like that." That type of report was "most unusual. Not typical." 

Also for the first time, defendant said that he saw "dead people" and that the dead people "gave 

him advice, such as be careful. Watch out." 1 1/8, 177- 178. 

Dr. Clark explained that defendant's reported symptoms were "not typical symptoms of 

any state of mental illness" and were "not even typical of drug induced psychosis." He concluded 

that the symptoms were 'hot real" because they were not "consistent" and it took "until August 

of 2004 for these reports to fall out." 1118, 178. Dr. Clark explained that "if you run through the 

treatment record, you have got a history of inconsistency in terms of when he said that they had 

stopped happening, and when he said that they had started happening again. That wouldn't be 

consistent or typical of a pattern of mental illness." 11/8, 178. 

Dr. Clark noted that defendant's medical records also revealed that he "produced a new 

symptom" when the doctor and social worker at the Forensic Center advised him that he "could 

return to court." Defendant then became "very unhappy and withdrawn." Dr. Clark indicated 
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that defendant's chartreflected that "other professional and pa~a-professional staff had all made 

observations consistent with the impression that he was not genuinely mentally ill during the 

time he was at the forensic center." 1 1/8, 179- 1 80. 

Dr. Clark testified that defendant told him that he had used crack "when it came out," but 

did not use it habitually until after his friend Pia died. Defendant said that he used marijuana and 

drank beer. He denied using marijuana or crack on September 29'h, and persisted with that claim 

when questioned by Dr. Clark and shown photographs of the drugs found in his house. 1 1/8, 182- 

183, 185-1 86. Defendant told Dr. Clark that he did not sleep the day before the shooting and had 

not been using drugs. 1118, 183. Dr. Clark noted that the hospital records indicated that defendant 

had tested positive for cocaine and marijuana after the shooting. 1 118, 1 84. 

Dr. Clark explained that marijuana "isn't much of a hallucinogen" and that cocaine "has 

been associated in the literature with hallucinations; although commonly not." He then described 

cocaine-induced paranoia: 

Very characteristic of cocaine intoxication, is the fear and the sense that 
somebody is immediately threatening the person, that they are somehow able to 
watch them, keep surveillance on them, know what they are doing, that they 
somehow have them in their sights; but may not make sense to the person. They 
overwhelming panick (sic), feeling that they are in some sort of threatening 
situation. It's transitory. It doesn't last very long. Sometimes it last only minutes. 
In some cases hours. Rarely days. 1 1/8, 188- 189. 

Dr. Clark stated that mental illness is a "long lasting condition" that is "not simply the 

result of drug intoxication." 1 1/8, 187. 

Dr. Clark opined that there was no "good reason" to believe defendant's claim that he 

could not remember the shooting when he "remembered so much else of the day, and the time 

surr~unding." 1 118, 19 1-192. As part of his analysis, Dr. Clark considered that the circumstances 
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surrounding the shooting did not suggest that "this was random, undirected or uncontrolled 

violence on the part of the shooter." 11/8, 196-197. Dr. Clark also considered that, with the 

exception of Pia, defendant's brother and friends died years before the shooting, and that there 

were "no psychiatric records preceding the death, the homicide." 1 118, 192-194. He added that 

schizophrenia "typically occurs in the late teen years for the first time, late teens, earlier 20'sYn 

and that it "would not be expected to appear for the first time at age 37." 1118, 194-195. 

Dr. Clark explained that the fact that the shooting was "senseless" did not mean that 

defendant was mentally ill. 1118, 198. He opined that "[dlrug intoxication, cocaine intoxication, 

can certainly provide the complete explanations for why someone does something as senseless as 

this." 1118, 199. Dr. Clark disagreed with Dr. Zmachinski's view that defendant was insane 

because (1) there was no evidence that defendant was "mentally ill after that date," (2) defendant 

had not been treated for mental illness prior to the shooting, and (3) there was "no good evidence 

that any of the irrationality that he had at this time of the shooting was persistent much beyond 

the date itself." 1118, 199-201. Dr. Clark opined that "there is no good reason to believe that his 

symptoms persisted much beyond the point of his actual intoxication, and to conclude that a 

person who is mentally disordered while intoxicated is actually suffering from a mental illness." 

1118,201. 

The jury rejected the insanity defense and convicted defendant of second-degree murder, 

two counts of assault with intent to murder (AWN), felon in possession of a firearm; and 

felony-firearm. 1 1/10, 4. On December 13, 2004, the Court sentenced defendant to terms of 

The parties stipulated that defendant could not possess a firearm on September 29,2003, 
because he had been convicted of a specified felony. 1 1/3, 52. 
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imprisonment of forty to sixty years for murder, life for AWIM, seven years for felon in 

possession, and two years for felony-firearm. 12/13, 20. The Court later amended the judgment 

to reflect a sentence of two to seven and one-half years for felon in possession. 

On August 17,2005, the Court of Appeals remanded this case to allow defendant to move 

for a new trial on the ground that the verdict was against the great weight of the evidence. 

Defendant filed his motion for new trial on September 13, 2005, and the People filed its 

response on September 23,2005. The Court heard argument on the motion at a hearing held on 

September 30,2005. 9/30,3-10. The Court then ruled on the motion: 

The court has heard the statements of counsel, as well as has read the 
motion and the response to the motion. 

This is not a case where the court is asked to find whether by a 
preponderance of the evidence the defense has proven that the great weight of the 
evidence was against the verdict of the jury on the issue of culpability of whether 
the act was committed; but whether, on the issue of insanity defense, the 
defendant was legally insane at the time. 

In this trial there was lengthy testimony and lengthy cross-examination of 
the experts on those issues. 

The jury did hear from experts for the defense, and did hear from Dr. 
Clark and his opinion that defendant's symptoms were not consistent, or typical of 
a genuine pattem of mental illness, but of a psychotic episode triggered by the use 
of drugs and alcohol. 

He, as did the other expert, testified for quite a length of time, and there 
was a great opportunity for cross-examination. It was a major issue given to the 
jury. 

The jury seemed to come to a reasonable decision, and I cannot, as a court, 
find that the great weight of the evidence was against the decision. 

The court denies the motion. 
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In an opinion issued on June 13, 2006, the Court of Appeals affirmed defendant's 

convictions, but remanded the case for resentencing because the trial court did not satisfy the 

statutory requirements for imposing a sentence outside the sentencing g~idelines.~ The Court 

rejected defendant's challenge to the denial of his motioil for new trial, reasoning that (1) the trial 

court applied the correct standard when deciding the motion, (2) the trial court gave appropriate 

consideration to the opinion and testimony of Dr. Clark, and (3) defendant had not established 

that Dr. Clark's testimony contradicted indisputable physical facts, defied physical realities, or 

was inherently in~redible.~ 

Next, the Court concluded that the trial court did not abuse its discretion in allowing Dr. 

Clark to remain in the courtroom during Dr. Zmachinski's testimony. The Court reasoned that 

Dr. Clark was a rebuttal expert who did not give factual testimony and "it was not unreasonable 

for the trial court to allow Clark to hear if Zmachinski offered any additional information at trial 

regarding the basis of her opinion that should be contradicted, repelled, or e~plained.~ 

The Court likewise rejected defendant's claim of prosecutorial misconduct, concluding 

that the People properly argued from the evidence that Dr. Zmachinski was not credible and 

properly argued the weakness of evidence advanced by the defense. The Court further determined 

People v Gregory Washington, unpublished per curiam opinion of the Court of Appeals, 
issued June 13,2006 (Docket No. 260 155). 

41d., slipop p 6. 

Id. at 7. 

Prosecution Circuit Court Answer (9/9/16)
R

E
C

E
IV

E
D

 by M
SC

 4/4/2018 4:21:15 PM



that even if some of the comments were improper, the trial court's instructions cured any 

prejudice resulting from the prosecutor's remarks.6 

On August 8, 2006, defendant applied for leave, to appeal in the Michigan Supreme 

Court. On December 28,2006, the Court denied defendant's application.7 

On remand, a resentencing hearing was held on October 4, 2006. The Court ruled on 

questions regarding the scoring of variables and calculated the guidelines range for defendant's 

second-degree murder conviction as 225 to 375 months or life. 10/4, 3-14. The victim's son, 

widow, and sister spoke at the hearing. 10/4, 14-21. The People urged the Court to impose the 

same sentence as before and state additional reasons to support the departure from the guidelines 

range. The People identified two factors which would justify a departure: (1) the narcotics 

found in defendant's home and scales indicating that defendant possessed the narcotics for sale, 

and (2) defendant, while armed with a weapon, barricaded himself in the home. 10/4,22-23. 

Defense counsel argued that the Court should sentence defendant within the guidelines. 

10/4,23-24. Defendant exercised his right of allocution, expressing his remorse but maintaining 

that because of his mental condition, he "had no control over what took place in the past." He 

promised that he would "never lack in treatments" in the future so that "nothing like this will 

never happen again." 10/4,25-26. 

The Court then imposed the same sentences as it had imposed in 2004. The Court 

explained that those sentences were "appropriate" in light of defendant's history and the 

evidence. The Court noted that in convicting defendant the jury found "that his self-induced 

Id. at 8. 

Docket No. 13 1820. 
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mental disorder did not rise to the level of any defense." 1014, 28. The Court noted defendant's 

actions before and during the offense and evidence that cocaine and scales were found in his 

home. The Court emphasized defendant's actions, explaining as follows: 

The defendant's actions and his knowledge of his emotional condition, the 
knowledge of the deaths that affected his life, and how he chose to handle those 
rather than get his own help, and his own counselling (sic), this was his chosen 
way of dealing with his problems. 

He showed by his actions a total disregard not only for his own life, but for 
the life of civilians, and the lives of police officers. He had with him, knowing his 
self-induced condition that was increasing everyday during that period, an assault 
rifle, a gun, and will continue to be, in this court's opinion, a major danger to 
society, if he is ever released. 

The Court explained that defendant's actions and "the indication of the danger to society" 

supported the original sentence. The Court then sentenced defendant to terms of imprisonment 

of forty to sixty years for murder, life for assault, two and one-half to seven and one-half years 

for felon in possession, and two years for felony firearm. 10/4,29. 

On May 4, 2007, the Court of Appeals denied defendant's application for leave to file a 

delayed appeal "for lack of merit in the grounds presented." 

On September 24, 2007, the Supreme Court denied defendant's application for leave to 

appeal f?om the decision of the Court of Appeals. 

On March 25, 2008, defendant moved for relief from judgment. The Court ordered the 

People to respond to the motion, and the People filed a response on May 2 1,2008. 

On July 9, 2008, the Court issued an opinion and order denying defendant's motion for 

relief from judgment. The Court reasoned that because it would not waive the good cause 

requirement of MCR 6.508(D)(3), defendant must show good cause and prejudice. The Court 
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then concluded that defendant had not made those showings. The Court explained that 

defendant's appellate counsel reasonably could have decided not to raise the claims defendant 

had raised in his motion. The Court reasoned that counsel would have recognized the weakness 

of any challenge to the sufficiency of the evidence. Regarding defendant's due process claim, the 

court explained that counsel probably found it best not to raise a weak claim regarding the 

prosecutor's dismissive statements and instead focus on a stronger claim. The Court concluded 

that the jurors would not have been mislead into thinking they could dismiss the insanity defense 

when so much time had been spent at trial addressing the defense. Regarding defendant's 

remaining, claim, the Court reasoned that counsel could have reasonably decided not to raise a 

claim of ineffective assistance of trial counsel because trial counsel reasonably decided not to 

pursue a mental retardation theory and could have decided as a matter of trial strategy not to 

object during trial. The Court further concluded that additional expert witnesses would not have 

convinced the jury because the jury already heard two experts and still did not believe that 

defendant was mentally ill to the point of insanity. 

On October 19, 2009, the Court of Appeals denied defendant's delayed application for 

leave to appeal Eom the order denying relief from judgment. 

On June 28, 2010, the Michigan Supreme Court denied defendant's application for leave 

to appeal. 

In June, 2016, defendant filed a second motion for relief from judgment raising three 

claims: (1) this Court did not have jurisdiction when it resentenced him in 2006, and (2) the 

Court erroneously failed to score the guidelines for defendant's AWIM convictions (even though 
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the Court of Appeals indicated the guidelines for the murder conviction, not AWIM, need be 

scored), and (3) he is entitled to resentencing under People v L~ckridge .~  

On July 22,20 16, the Court directed the People to respond to defendant's motion. 

People vLockridge, 498 Mich 358; 870 NW2d 502 (2015). 
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ARGUMENT 

Only claims based on a retroactive change in the law or new 
evidence that was not discovered before the first motion for 
relief from judgment may be raised in a second motion for 
relief from judgment. Defendant raises no claims of new 
evidence or claims based on retroactive changes in the law. 
Defendant's second motion for relief from judgment is barred. 

Discussion 

Defendant's motion for relief from judgment is barred by MCR 6.502(G). Under that 

court rule, a defendant generally is permitted "one and only one" motion for relief from 

judgment.' Two exceptions to the general rule prohibiting successive motions exists: "A 

defendant may file a second or subsequent motion based on a retroactive change in the law that 

occurred after the first motion for relief form judgment or a claim of new evidence that was not 

discovered before the first such m~tion."'~ Because defendant's claims do not fall within those 

exceptions, the Court must deny defendant's motion. 

Defendant's claim that the Court did not have jurisdiction over the case when it 

resentenced him and that the sentencing guidelines should have been scored for his AWIM 

conviction are not based on a retroactive change in the law and are not claims of new evidence. 

The claims are based on the existing record and could have been raised in defendant's first 

motion for relief from judgment. The claims therefore are barred by MCR 6.502(G). 

' MCR 6.502(G)(l). 

' O  MCR 6.502(G)(2). See People v Swain, 288 Mich App 609, 632-633; 794 NW2d 92 
(2010) ("We hold that MCR 6.502(G)(2) provides the only two exceptions to the prohibition of 
successive motions"). 
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Defendant's claim that People v Lockridge applies to his case is also barred because the 

Court of Appeals has held that Lockridge does not retroactively apply to sentences on collateral 

review (motions for relief from judgment)." Moreover, defendant would not be entitled to relief 

under Lockridge because he did not raise the constitutional argument at sentencing and the Court 

departed upward from the guidelines.12 

l1 People v Edward Burley, unpublished order of the Court of Appeals, entered June 15,20 16 
(Docket No. 33 1939) (attached as an appendix). Burley relied on the decisions of federal courts 
holding thatAlleyne v Unitedstates, 570 US -; 133 S Ct 215 1; 186 L Ed 2d 3 14 (2013), on which 
Lockridge is predicated, does not appIy retroactively on collateral review. See e.g. Walker v United 
States, 810 F3d 568,573-575 (CA 8,2016). 

l2 Lockridge, 498 Mich at 395 n 31: ' ln  cases such as this one that involve a minimum 
sentence that is an upward departure, a defendant necessarily cannot show plain error because the 
sentencing court has already clearly exercised its discretion to impose a harsher sentence than 
allowed by the guidelines and expressed its reasons for doing so on the record. It defies logic that 
the court in those circumstances would impose a lesser sentence had it been aware that the guidelines 
were merely advisory. Thus, we conclude that as a matter of law, a defendant receiving a sentence 
that is an upward departure cannot show prejudice and therefore cannot establish pIain error." 
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RELIEF 

WHEREFORE, the People request that this Court deny defendant's motion for relief 

from judgment because it is barred by MCR 6.502(G). 

Respecthlly Submitted, 

KYM L. WORTHY 
Prosecuting Attorney 
County of Wayne 

JAW W. WILLIAMS (P-51503) 
Chief of Research, Training and Appeals 
1441 St. Antoine, 1 lth Floor 
Detroit, Michigan 48226 
(3 13) 224-5794 

Dated: September 8,2016. 
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APPENDIX 
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Court of Appeals, State of Michigan 

ORDER 

People of MI v Edward Burley 
Mark J. Cavanagh 

Presiding Judge 

Docket Nfi. 33 1939 Kathleen Jansen 

LC No. 04-01 3795-FC Henry William Saad 
Judges 

The Courl orders that the motion to file a sur-reply brief is GRANTED. 

Pursuant to MCR 7.205(E)(2), in lieu of granting the .application for leave to appeal, the 
Court orders that the Much 9, 2016, order granting defendant's .motion for relief from judgment is 
REVERSED because defendant has failed to meet the burden of establishing entitlement to relief under 
MCR 6.502(G)(2). The rule announced in People v Lockridge, 498 Mich 358; 870 NW2d 502 (2015), has 
no retroactive application to sentences on collateral review. Walker v United States, 810 F3d 568, 575 
(CA 8.20.16); Crayton v United States, 799 Md 623, 624 (CA 7, 2015); Buttenvorth v Unifed: States, 775 
F3d 459, 468 (CA 1, 2015.); Jeanty v Warden, F C I - M ~ ~ ; ~ ,  757 F3d 1283, 1286. (CA 11, 2014); In re 
Mauio., 756'~3d 487,491 (CA 6,201411 United Statks v Reyb, 755 F3d 21'0,'213 (CA 3,2014). 

-. - . \ 

I 

true copy entered and certified by 

JUN 1 5 2016 

Date 

Jerome W. Zirnrnet Jr., Chief Clerk, on 
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STATE OF MICHIGAN 
IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE 

THE PEOPLE OF THE STATE OF MICHIGAN 
Plaintiff, 

GREGORY CARL WASHINGTON 
Defendant. 

Third Circuit Court No. 04-004270 

Hon. Patricia Fresard 

PROOF OF SERVICE 
STATE OF MICHIGAN ) 
COUNTY OF WAYNE )ss 

The undersigned deponent, being duly sworn, deposes and says that.she caused to have served a true copy 
of: Plaintiffs Answer in Opposition to Defendant's Motion for Relief from Judgment 

Upon: Gregory Carl Washington (In Pro Per) 

the within named defendant DEPOSITING SAID PLEADING IN THE U.S. MAIL I N  THE CITY OF 
DETROIT, enclosed in an envelope bearing postage hlly prepaid on September 9,2016, plainly addressed 
asfollows: 
i 

&regory Carl Washington - #5 17403 
Lakeland Correctional Facility 
141 First Street 
Coldwater, MI 4903 6 

and said pleadings were filed in the Circuit Court, by 

Clerk's Office 
909 FMHJ 
1441 St. Antoine 
Detroit, MI 48226 

Subscribed and sworn to before me 
this? th day of ~ e ~ t e m y r ,  2016. 
/? / 

Notary Public, Wayne County, MI. 
My Commission Expires: 12/23/20 19 

. c - 5  -%- ' i I .A,--- 

Hon. Patricia Fresard -3 -::: .-. I -- 
..,A . I% i , ,c 'I' 

Circuit Courf, Judge -IJ <xJ -++> 
1707 CAYMC rn ::u ?:> J.-- f-*7 
Detroit, MI 48226 rrt 

=(J--s 
x 
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 STATE OF MICHIGAN
IN THE SUPREME COURT 

APPEAL FROM THE MICHIGAN COURT OF APPEALS

PEOPLE OF THE STATE OF MICHIGAN,

Plaintiff-Appellant, MSC No. 156648
              

vs.  COA No. 336050

GREGORY CARL WASHINGTON, 3  Circuit No. 04-004270 rd

Defendant-Appellee.
                              /

JASON W. WILLIAMS (P51503)
Chief of Research, Training and Appeals
Frank Murphy Hall of Justice

JOHN F. ROYAL (P27800)
Attorney for Defendant-Appellee

                              /

PROOF OF SERVICE

STATE OF MICHIGAN   ) 
                                            )
SS COUNTY OF WAYNE )

                John F. Royal, being first duly sworn, deposes and says that on 29th day of March, 
2018,  he served a copy of the attached papers  upon the Wayne County Prosecuting Attorney, in
the above-entitled matter via the Truefiling System directed to:
 wcpaappeals@waynecounty.com.

s/John F. Royal                                             
Subscribed and sworn to before me JOHN F. ROYAL
this 29th  day of March, 2018

s/Dolores M. Goldbetter
Dolores M. Goldbetter
Notary Public
County of Wayne
My Commission Expires: April 17, 2023
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