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Pro se pleadings are held To less Slringen! slandards Than formal pleadings cliafled by lawyers.
Haines v kerner, 0% 1.5, 519, 520 (1972). Fro Se allegalions will be breadly conslived  To
Ensvre the movan] 1S nol denied yeview of Imparfanf - Conslilufienal ~ isSves Simply For - his

inabilily fo- arficlale s concerns wilbin The Jegal lexicon. People v. Bergerud, 223 P34 686,

696-97 (Colo. 2010).

ISSUE PRESENTED

L Whether The Courl of Appeals erred in holding Tl The Colorade Governmenfal
Immunily Act (¢ GIA") does nol violde Pelilioner’s conslifolional right cgains! deprivafion of
properly withou] due process in barring his Jeplevin claim, even it fhe Criminal cour! Jacks
Jurisdicion o address a pos] -senfence molion for relum of properly.

STATEMENT oF THE CASE

On Apnl 22, 2016, |aw enforcemen] arfeslal Pelilioner James Woo (“Woo”) i Seattle on
suspicion of a homicide 1n El Paso (ounfy (Case No. 2006¢R2069) . (CF plome; pa,m 6)
Otficers seized adl properlies Thal woo (arried in his baggage, along with numerous properfies
from his San Francisco residence, and forwarded Them Jo Me E) Paso Courly Sheritf. Id. (n
Febrwary 6, 2008, Woo was Convicled of firs]-degiee murder and Senlepced Jo Iife  wilhou]
,‘)awif:.i (cF, plomt; p3s, l)

On Apnil 18 2011, Woo filed The undedlying replevin Complainl agins] the Kespoadenls, seeking
The relum of 51 Sels of Seized ifems as Jabeled in evidence. (CE pp 1-6) These ifems included
diamond Jewelry, cash, eighf compuler hard dvives Confaining priceless aspecls of Woe's Pl’u}pﬁfsio)m)
and persenal |ife, Compdler fower, ifad, |FPhores, Camcorder, ofher digilal devices, documenls,

Clothing, medicafion, efc. (CE pp 4-6) Woo alleged Thal the defenfion of mosl of these rlems was

L weo's conviction was affitmed on appeal on November 25, 2020 (Case No. 2018CA058%; 2020 WL 70/6839_
His pelifions for wrif of Cerfiorari were denied by s Courl on March 29, 202) (Case No. 20215C8; 202 W
1250452) and by the US. Supreme Couif on November |, 2021 ( Case No. 21-5537; 202) WL S043684),

!



wrongful because They Jacked any evidenicty valie fo fhe criminal case and were never
moved for frial admission. (CF, pl,m 6)

The Respondents  Filed & molion 1o dismiss puiswanl o CRCE 12()(1) for Jack of
Subject maller judisdichion under the CGIA (S 25-10-10l, CRS. 2019 Lj_;gg) (CF, pp 20-27)

They ciqued  That : (1) Woo's claim was forever barred because he failed o file a f;’me//
nolice of claim pursvanf Jo = 2%-10~j09, CRS. 2009 (CE pp 22-23); and (D N 2W-10-106, RS,
2019 bared Weos claim swce a replevin in definel aclion could lie in fort (CF pp 24-2¢),

Woo Filed an oppasifion To e wolion fo dismiss (“Opposi fion"). (CF, pp 43-55) He
Conlended Thal = (D he did effectvely file a 7:‘maly nofice of claim with z letler o The
Prasecolion  requesling Some of his properfies. which the Froseclion denved on March 22, 2019
(CF, pp B-iS5, a7 3a ; ps mI2; pp 3!"32)2"; and (2) the CaIA violdled his clue process i’:ghf
in batfing his replevin clam dve Jo the Coulf of Appeals’ holdings Thal @ cominal cour] Jacked
durisdichon fo addiess @ post-Senlence malion tor velun of properly (CF pp 52-54).

Wilhou[ holdimg @ hearing Jo rescve faclual dispules, the dislict courl Granfed  The
Respondents” mdion fu dismiss wilh prejudice on July 3. 209 based on Woo's alleged failoe
o file @ nolice of clam. (CF pp 64-65)

Woo  cppealed, Challenging < (1) The diskicl couf’s failue o resove Faclual dispufes
regarding Ihe nolice of claim reguiremen/ 5 () Jhe couil's error dismissing with prejudice on «
CRCL 12(0)(1) mofion for Jack of subjed) maller jurisdiction; and (3) the (GIA (onsillianalily

as apphel To fhe depnivalion of properly seized by Jaw enforcement withoo! due pracess of

2 Woo indicaled Thel he Firsh discovered mush of his properlies were never moval  For admission
during his criminal appellafe record review with Alferale Defense Counsel case assisfanfs beginning
Februaty 2019, (CF, pp 46747, ar 7) Woo further Svbmille) o formal nofice of claim S‘Qﬁsfy;‘ng all
requitemenls of & 2640109, CRS. 2019 on June 13, 209, which the (oonfy Alfoiney  received —on
June 20, 209, ( See Appendix A5 CF p 48 1)

I



law. (CE pp 70-73)

The Couil of Appeals affirmed on ditetenf g;rounu’ on Seplember 10, 2040, })‘m/f@ Tha!
() the CGIA bared Woo's claim beceuse o replevin aclion could lie in forf; (2) the Calh
did nof violde Woo's due process righf because he had @ meaningbul posl-seizute femedy in
the Criminal case hefore he was Senfenced ; and (3) the dislicl Courl properly  dismissed  bo's

Claim wifh ;)f’éf)'ud{(c. Woo v. E] Faso ny Sheriff’s Office, 2020 C0A lilf Tl 7, 2%,

Since The Courf of Appeals affinmed on a different basis thal the dishicl courT did  nol

Consider, il did nol address Woo's firs] issve on appeal regarding nolice of claim. Id. af 1 2.
Woo filed a pelilion for wrilf of cerliorari with fhis Coud on November 4, 2020

Chatlenging fhe CowrT of Appeals” finding fhaf = (D The CGIA did ol vivlale Woo's due

process vight ; and (2) fhe dishic COUrT; opedy dismisced his claim wifh prejudice. This

CourT granfed Cerfiorari for fhe Firs) issve on Avgusl 16, 202].

STATEMENT OF THE FACTS

The Frasecolion's March 22, 2009 Criminal Courl tesponse To woo's properly reguesl lelter
indicates : * The People will nof release any of the compulers or olher envmeraled physical
evidence fo Mr. Weo or his family. They may be needed in & Svbscquenl proseculion or

&) hearing.” (CF, p 32, ’)T’f)v
The dishcl covil’s order dismissing weo's claim  [ikewise opines : “the relom of [Weo's)

versonal properly, i any. Shoud be resoved in the Courl where his crminal case was Tried in
/ propey /.

fhe fiest inslance. The Districf Altomey imay claim thal the pegsonal properly remains cvidence in

3 he March 22, 2018 Submission dale of The Prosecolion’s 1espense s a f}’/)ujfa[)})i[a/ erfr; as clarifiel

by fhe March 22, 2019 filing defe and the rUpOf sc's Jefetence fo a previeus heaning on May 25, 2018,
( See Avmmsm B as fhe fili [ig ddfe of The rvecod copy is il @fjrbl)



the case, in case the Conviclion is owrlumed in the Fulre.” (CF, p 64

The Couil of Appeals” due process analysis concludes thal wee had an- adeguale posi-
Seizyre remedy in fhe Criminal Courd. Woo, Supre, of T 15-26. Specifically, il holds : “Even
it... The Criminal CourT iow Jacks jurisdicfion fo Consider any molion for refum of properly
filed by woo, bawisg his replevin aclion does nof viddfe his dve prucess righfs” because @
posl-Seizure “remedy was availeble Jo Weo in the criminal courl, al leasf hefore he wus
Senfenced. Thal This remedy might nol be perpelval does nol mean that if is canshlulionally
inadeguale . Y Woo o 2% In suppal, il indicaes : “Indeed, his defense counsel’s malion
for release of cevlan ilems Jo Woo in he crimina case Shows el his Comnsel fnew
of This procedvee, Though The molion might have heen fa(dy I

The Coul of Appeals” Findings rely on the following Thiee Faclia errars = (1) oo
was senfenced @ week affer his conviclion (Id. ol T3); (2) Wee's Crimnal defense counsel
(Counsel”) filed @ wolion in T criminal case for the relom of propetly (L. «f w1 3,19,
24); and (3) Weo did nel argue Thal the inifial seizore was viconsilolional (Id. ot 7 12,17).

The firsl fackal error yeflecls fhe dishict cou’s order of dismissal erroneously
indicaling  thal  Woo was  senfenced on Febivary 12, 2018. (CF, p 64) As Wa's Counsel
indicafes, Woo was scnlenced immedialely afler his convichon on Febrary 6, 2008, (CF pp 33,1 1)

The second faclial evor ariginales from The Respodenls’ molion Jo dismiss, adleging
that Wwoo alyeady requesld refom of his piopedy in Te Criminal cour in 2008, (CE p2lpi)
In supporf, They provided fhiee exhibils = (1) the Prosecdion’s March 22, 2019 response fo inoc's

leller denying his reques] for relom of proerly (CF, pp 31~ 32) (2) Covisel’s May 22, 2018 molion



To allow releasc of hard drives To Woo's family (CF, pp 33-35); and (3) Weo's ofion Jo
order Counsel Jo suitender case files and resolve issve Tegarding 675 discorery hard drive
hefore wilhdrawal (CF, pp 36-39).

The Respondenfs’ firsl exhinil radicales thal it is the Proseclion’s e sponse Jo oo's
‘\Ie,TTer'”) ie., nol o any molion Woo filed wifl fhe criminal courl. (CF p 3l D) Counse) never
moved for the felease of any Seized properly, bul only requesled permission fo release
discovery hard drives already in his possession, J.e., defense’s case files. (CF pp Hirs, 2-4)
This is evidenl in Counsel's melion: “Undersigned counse] wanfs fo ahide hy fhe CoorTs oiders
and Thefefore g 5‘86}({&’\9 permission fo felease the hard drives before releasing Them T Mr.
Woo.  (CEp3sm4) The Criminal Courl’s May 25, 2018 mimle ordec denying Counsel s
molion indicales = “[COUHSEL] NOTED JHAT HE IS NOT [ REQUESTING] RELEASE OF ACTUAL
HARD DRIVES BUT )70 BE] ABLE To PROVIDE THE COPIES THAT HE HAS RECEIVED FRoM THE
DA T [woo's] FAMLLY.” (Appendiz ©)

As Faf The Third fackal envr, woeo indicaled in his Opposifion that he believed some
of his properfies wete nol within The Scope o The relevan] search warran’s buf he lacked
access Jo his case files Jo cofirm. (CF pp 4849, 71 i3; p 51, W6 ; p 36, W 1-2)

The following outred affer the dismissal of Woo's Claim and are Therefore pol in
the record . However, They ace relevanf Jo the criminal couT’s posifion as Jo whelher iT has
Jurisclichion fuo- adddiess Woo's mofion for refurn of propeddy .

On Seplember 18, 200, with both the underlying appeal jn this case and his criminal

appeal pending, Woo filed a molion in fhe ciminal coud for fhe Telease of Some of his



Seized propetlies With no ielevance To fhe Case. ((ase No. 2006(R2069, Defendanls Moliw for
Release of Propedlies  and }7;‘5(0%/'61’/', filed Seplember 18, 209, See Appendix E.p2, ml The Proseculion
fesponded Thal The coul Jacked jurisdiclion To address Wod's melion due Jo the ongeing appeal.
(Case No. 206€R2069, People’s Response Ty Defendanl™s Molion for Release of Properlies and Discoiery,
filed Febivary %, 2020; See Apperdix E, p 2,7 3) AT @ Februaty 6, 2000 hearing, The criminal
courl dechined Jo addiess Wods inofion based on e oigeing appeal, jndicaling Thal The
Proseclion “WILL NOT RELEASE ANY PROPERTY AT THIS TLME NOR LN FORFSEEADLE FUTURE DUE
To ANY PosT-CONVICTION RELIEF THAT MAY BE SovanT . (Appendix D) The (ouT of Appeals
dismissed Woo's appeal of Ihis tuling dve fo fhe putporled lack of a Finel appealable order
in Case No. 2000CA56%. (Appendix E, p 3, 7 2)

On December ¢, 202), wilh We's criminal appeal affitmed, the Cnminal court vacaled
all orders it issued dufing e pendency of Wods criminal appedl based on lack of jurisdiclion,
including the aforemenlivned February ¢, 2010 order. (L. af p 3, “JURISDICTION”; p6, ) 11
feconsideted Woo's Seplember 18, 2019 molion For properly (1. af P4 pp 370, “RETURN OF
PROPERTY ") and Yeserved ruling pending This Courl’s decision m' this case (Id. af pé, 73).

However, cifing Slrepka v, People, 2021 Co 5%, 16, il indicaled That mosl Couil of Appeals

cases “tind Thal Trial courls Jack juiisdiclion To tescive requesls for The relum of lawtolly
seized propedy afler @ defendal has been senlerce] . (Appendix E, pihomd; p 5, M) IT opinad

that The case with facfe most Jike Weds was eople V. Chavez, 2018 CoA 139, T 1o, 1, 14

Cholding Thal “once a valid senfence s imposcedd ... @ criminal cour! has no forlher jurisdicion”)

Y o Y i
because  Waos properly request would likiewise involve “eupslanfial new FacTFinding pmcéedmc}s.



(Appendix E, p 5, 3) This, im ifs opinion, would also render the Criminal couif withou
Junsdicion. Id.

SUMMARY OF ARGUMENT

The Calp violdes Wee's vight againsl properly deprivalion withodl procedural due
process in bamng his replevin claim because he criminal Courl is nel tequired o address his
posl=senfence molion for telvin of Scized properfy. The criminal courl Jacks ancillary jurisdichion
where  Subskalicl pew Faclfinding proceeding 1S necessary Jo delermne Weos properly right. Moreover,
the Court of Appeals divisions afe splil as Jo whether a criminal covif has juricdiclion fo
address @ pos/-senfence melion for refum of legally Seived properdy. The velum of e pigperfy
is thus enlirely ul fhe discrefion of The crimingl courf, which need only asser? Jack of
Junsdidian fo- permanenfly deprive Woo of his properly wifhoul due process. The appellafe
coorl  can Then alfirm based on those avhorilies holding that « Criming cour lacks posl-
Senfence jurisdiclion, leaving Wou wilh no recourse. The widespread implicalion is Hhat ne
Colotada  criminal defendan? i< guavanleed dve process wilh respect To fhe posl-Senfence
telom of properly leqally seized bl wronfully delained by law enforcemenl,

The Cour] of Appeals circumvenlc this problem by hoiding thal Woo had an adeguak
posl-seievie vemedy in fhe criminal covrl before he was senfenced. This conclusion is
mamfesﬂy arbiftary, vnreasonable, and unfair becavse it sels a Time limit within which it
would have been practically impossible for Woo Jo recover his properfy. The Prosecoion and
criminal - covtl bath indicaled, more than @ year afler Wee's Senfenciag, thaf his properly couid

nol be released becauvse ] wight be needed in a fulure proceeding. Under o Circumslance



Covld Woo have oblained his properly before Senfencing.

Even assuming Thal the criminal coutl has posf-senlfence jurisdiclion, procedural  dlue
process reguites fhat if granf c heang al c meanisgfol Time vpon weo's imolion for felum of
propedy. Otherise, given discieion, if can indefinlely defer granfing & hearing based on the
Specoladive pussibilily thal the slale may reguire Woes: prgpery in « Folute posf- conviction hearing.
This, in Turn, indefinilely relieves The Prosecdion of e hurden Ty prove by g prepondetance of
fhe evidence & conneclion belween Woo's properly and crimnal aclvify, thus circumventing The
whole purpuse o @ properly hearing and etfeclively depriving oo of his properly withou]
dve process.

The CGIA further Violdles subslanlye dve process in barnng wees Claim. A crimine) covtt
hearng For velum of properly js conshlfionally jnsfficent because The righ! agains! deprivifion
of properly wilhoof e prucess mush encompass damages as a Safequard against the Respondens’
Clam of properly Juss, damage, or deshudion. Olherwise, the slafe has carle blanche 1o deprive
Criminal defendanfs of Ttheir seized pr“operf/ wilh such claims. The CouT of Appeals’ holding et
the CGIA does mol vidldde Woo's dve process fighfs in barring | his damages claim relies Upon
rases hoidmg Ihat parfies do nel have @ [‘ons/)‘fvfiomdiy proleced propedy right Jo Sve the
governmen For damages. These aulhorilies are inapplicable because fhey did noT invelve @
Fundamental  vigh and all applied ralional basic review. Woo's repievin claim concems fhe
fundaweplal right 7 prapedy inferesl, which requires slriel scrofiny.

The CGIA coes nol wilhsfand slvicl scroliny here because There is no compelling S fafe

mTErtsf agms/ a ¢laim for the refum /f The Vely be))ff// ;f seiza] hat : /))f /argt’y never



used in ifs prosecelion; (2) is slill i ifs possession; and (3) it can resove af no cosl by
si'mply relea_s‘f@ The pmper?y. Even if There is, the Calh dees not advance The inferest by the
leas] reskicive means possible. The Calh forfher Violdes Suhskalive dve process by allowing
The slale Jo engage in arbifeary and wiongfu preperly deprivalion.
For these reasons, the CGIA is unconslilufional as applied in n bariing Weos replevin claim,
ARGUMENT
I. The Coutl of Appeals erred m holding Thal fhe CGIA cloes nol vidlale Weo's consfilulions]

vighl_agams! deprwfon of properly wilhoul dve pracess in_barrin ng_his replevin laim,
even if the criminal court Jacks juiisdichion To_add ltess a posl- senfence malion For refun of

property .

A Slandacd of Keview and Preservalion .

The as-applied consfithonalify of « slalile js reviewed de novo. Reople v. Perez-Herpandee,
2013 COA 6o, 10, Skalvles are presumed Conslifohenal, and the (’hcz//enf,‘elf bears the hurden To prove

Ui’)f&(}ﬁ/ﬁf«monalﬂ‘/ heyond a reasonable doubl. TABOR Found. v. Kegq| Transp. Disl., 2018 <o 29, i 15

bl b Uniled Air Lines, Inc. v. Gly and Comly of Denver, 973 P.2d 641, 658 ((olo. App. 1198)

(Briggs, J. specially cancurring)(disagiecing and opining that the coul’s ullimate conchsion in feseiving
@ consifufional challenge does nol resolf from the proof presented, buf from the persvasiveness of legal
argument),

“Generl y, with an as-applied (consitlional) challenge, the claiman i arguing that the provision

al rssve js unconshilifional nol on ifs face, bol under the Circumslances in which The [claimant] has

aded or pioposes 1o acl.” Sanace v, Dennis, 148 F.3d 404, 416 (G, App. 2006) “The praclicel effect

of hold g a slalvle unconslililiond as applied is fo prevent ifs Folure applicalion jn e« Similar

Conlex], bol ndf 1o render if ulferly /‘rm,')emme..Aj 1d.” Develpment Pefhways v. Kiffer, 178 £.2d



D24, 53334 (Colo. 2008).
Woo preserved his conslilifional challenge of the CGIA as applied To his teplevin clain in
his Opposilian (CE pp 5154, T 18-29) and Taised The issve on appeal (CFop T, T T0),

B Law_and Anelysis.

“No Slafe shall make or enforce any law which Shal abiidge The privileges or jomunifies
of cifizens of the Uniled Slakes; nor shall any Slde deprive any person of life, liberly, o
propedy wilhoul due process of law”. U.S. Consl. amend. XIV. § 1. See also US. Cond. amend.
V: Colo. Consl: arl. 11,5 25, Under te Unifed Stafes Conshlifion, “the Slafe cannol dleny o right or
impose c liabliy which s confrary Jo [he fedewal concepl of due process of law.” Peaple ex el

Juhan v Dishil Cour]_for Covnly of Jetferson, 165 (oo, 253, 261, 439 P.2d 741, 745 (1968).

“IA] slafe or & rvle may be held conslilulionally inwlid as applied when if operales fo
deptive an individval of a profeded vight althogh ifs 9eneral validily as a measvie enacted

in fhe legilimafe exercise of slafe power i< beyod gueslion, " Buddie v. Conpeclicst, 401 US. 371,379

(1971). Further, il is “Fundamenlal 1o the inkegeily of the crminal juslice Syskm Thal scized properly
wyains] which fhe governmenl has no claim musl be relmed Jo its Jawtul owner. {P@og Je V.

Buggs, 631 Pd 1200, 1201 (Glo. App. 1981)( queling US. v. Wilson, 540 F.2d 1100, 1103 (D.C. Cir. 1976))

‘\{Ejviden(e of Seizure from « defendanf is prina facie evidence of owrership of The preperly in Hhat
defendanf.” 1d. ( quoling U.S. v \Wiight, 610 £2d 430 939 (D-C. Cir. 1979)).

The CGIA is conshilionally iavalid as applied here becavse it operales Jo deprive Woo
of The prolecled right o procedutal and sebslanfive due process jn harfing his replevin ¢ laim,

pulling him o risk of propedy deprivdion wilhed dve process of Jaw.

J0



L. The CalA violales procedore due process in bariing wbo's €laim,

" Procedutal due process reguifes fhat ac person wilh a possessory inferest in properfy Seized
¢ ) 3 A . in - . . - /
by fhe slate musl be afforded an opporfunity for « hearing and adeguale nofice of the heaying.”

Pedlerson_v. Cronin, 650 P.2d 531, 536 (Glo. 1982). It s equally tundamentel thal Jhe Tight Jo holice

and an oppoinly To be heard “must be granfed ol @ meaningfol Time and in a meaningful

manrer.” " Fuenles v. Shevin, 407 Us. 67, 80( 1972)(queling Armslrong . Manes, 386 U:5. 545 52(1%3)

| [ A _comipal covit is nol requited fo_addiess a_ post-Seplence molion
| for_refum of leqally Scized /Jroferfy

Ciling Gy & Cly. of penver v Deserl TJryek Sales, Inc., 837 Pad 759, 765 ((ob. 1992) the

Cour] of Appeals holds Thal The CGIA hars Weos replevin aclion pursvanl To S 24-10-108 CRS.
019 becavse This Couit has held Thal replevin in delinef, where properly is lawtully oblained

huf Wz’owgfuil)/ delained, (s an aclion thal lies or could lie in Torl. Weo af 77 1014 It

inaccuralel ly asserfs “woo does nol argve That fhe inilial Seizure was unconsh fihiond” T Jiken Wds

case To DeserT Truck's fachvedly, Id. a1 W17 (See CF, pp 48-49, M 13; p 51 w6, Deserd Truck, 837

P2d wf 767("Desert Truek does nof challenge The validily of The inifial Seizure )) It tuilher cifes
This Covdl's  conclusion Thet The Calh does nol vioiale Deserl Truck's due process rights because
Deser]  Truek had « sl‘amar/ righf Jo @ mandafory Posf-seizvre heaving Jo oblain possession of
The Seized cart pursvanf Jo x 42=5-110, 17 CRS. (199) Supp.). Weo af 7 18 (cifing Deserd Fruck,
837 P2d ol 767-08).

However, as Woo arqued in his Opposilion, The dve process conclusion i Deser] Troek is

* Deserl Truck's seized vehicle was presumed  ConTraband dve Jo i m/ssmc) VIN, Deserl Truck, 837

Pad al 768. In confrast, the Respondenls did nof allese that any of The properfies fisled in Wod's
Com plainf was Confraband. (CF pp 476, 20-217, 58~ 63) Woo specifically did pot seek the relum of «
numer of ifems  fhaf m'g hf ke deemed confraband, including all firearm-relafed or hane defense
ifems, even if legal and irelevant Jo The case.




inapplicable hete because o legal cwlhotily reguires @ crivinal - Court To address « posf-senfence
molion for yelum of legally Scized buf wrongfolly delained propedy. (CE p 50, T 14b) The Gourf of
Appeals  concedes, “No slatule or role scls oul the proceduie available To ¢ Criminal defendant Jo
recover ploperly that was Jegally scized g Weo «f T 1.

The Couif of Appedls addvesses Woo's argumen by opining : “our supreme cour] said thef

the heaving in Desarl Truck Sales was mardfory in the sense that it musf be graned ypon
regues]. " 837 P af 768. Similarly, where a Timely molion for refom of properly and any
response  presen] pivolal Faclval dispiles, a hé‘a‘rinjc would be necessary. ! Woo «f 22 This is
erfoneous because s 42-5-110(3), 17 CKS. (1991 Supp,) cxpressly mandafed a posl-scizure hearing :
“the person From whom fpe properly was serzed ... Shall be nofified wilhin ninely days of
Seizue of fhe Seizing agency’s infenf fo Commence a pasleizue hearing”. Desed Truck, 37
P2 at 767 0.9, This ConT merely opined = " We vead The sfaufe as gianfing the person From
whoin  the )'mper?}/ was seizal and @l ¢laimanls fo the propecly Their righf Upui rezwg”f, B hawe
a poslseizure hearing if a demand has nol been made by the seizing agency.” Id. al 758.
Thus, the “upon regues] ! phrasing is Sleiclly within Jhe cenfex] of The slalule and does nol
Exlend Jo a molion for praperly in a crimnal Cowl. A crimind Covil is ol [eguifed Ty

uddtess a posf-senlence wolion For properly upon reques].

i, A cominal cour! acks jurisdiction where a molion for properly
involves svbslnlial new faclfinding pruceeding

The CourT of Appeals hoids thal Weo had an adeyuafc posl-scizvie remedy for fhe
el of properdy in his crimnal case, ciling Six cases holding or lacilly approving thaf a

Crvlflwixl’)[(; d@f@hdan? m{(y f';/@ & l’V,’O/‘/I()i’) f—m r@f()rn O)C SLDI'ZEC/ I’f‘OPC’ffy m 7/76 (-ﬂmm({/ (OWT’
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oo af g (" See, e.9., People v. Hargraye, 179 P34 226, 22829 (Colo. App. 2007) eople le v Fordyce,

705 Pad 8, ‘7((0/0. App. 1985); feople v /. Wiedemer, 692 £.2d 327, 329 (Cols. App. | 5?4) People v,

\CLU}'Lnl\I’QHL o4l | 317, 318 (Colo. APF %’?) Feople . . Buggs, 631 Fad 1200, 1201 ((o App: C/g)

¢k People v, Angerstein, 194 Colo. 376, 379, 572 P2od 479, 48) (| L/77)

Ciling Ravfenkranz, 641 F.2d af 308, The Courl of Appeals indicales that The criminal

cour should hold an evidenfiary hearing upon the filing of @ mofian for reloin of properly.
Woo af T 20. “The defendanf makes c prima facie case of ownership by showing That The
ifems were seiced from him ol The Time of his arresf cnd Thef They are being held by
fewt enforcement cuytharifies . Zd ((nfmj Fordyce, 705 Pad af 9. }“L’ hurden Then shifte Jo
The proseclion To prove by a preponderance of the evidence Thaf the ifems were the fruif
of an Jllegal aclivily or thef a comeclion €Xisfs belween Thuse ifems and crimnal acfivily. !
Id. The Courd of Appeals Fusdher indicafes thal “Crim. £, #1(€) allows an aggrieved person o
move The dishic] coul for the teforn of illegally seized properly.” Id. of o 19 0.3
Crim. I 4)(€) is inepplicable here Since mos] of Weds properlies were legally Seized pursuan]
Jo warran]. Morveover, This remedy appears unuwvilable posf-senfence : “The mofion shall be
made and heard before frial unless opporforify Therefor did nof exist or the defendant was pof awase
of fhe grovids for The mefion, buf the couil.. . may enferfain fhe molion af the Trial.” Crim. P iile).
Hargiave, the most recenf and fhorgh in relevanl legal analysis amang the ahove-cifed

Courf of Appeals Cases, hoids thal “the [Criminal] coul has ahcillary jurisdichion, or inherenf

power, To enferfain defendanl’s posfsenfence molion for velum o propery. " Hargrave, 179 P.3d

5 Wiedemer i evioneously included here since it polds thal a Criminal CourT Jacks jurisdiclion
To hear a posi-senfence molion not aulhorized by Crim. £ 35, Wiedemer, 692 R2d «f 325,



al 230. Relying on The Tesh for ancillary jurisdiclion used by federal cours, Hargrave indicales

That ancillary jurisdiclion shovld allach where -

e ) The ancillary malfer arises from the same fransachion which was The
basis of the main proceeding, Or arises during fhe covrse of The main
malfer, or is an infegral parl of Jhe main malfer; (2) the anciflary mdtfer
Can be deletmined wilhou! @ subsfanTial new factfinding proceeding; (3)
deferminfion of The ancillary matfer Thiough an ancillary order would nof
deprive « parly of a Subsfanficl proceduial or sobslanfive right; and (&) he
ancillaty meffer must be seffled To profect the infegrily of the main
proceeding or fo insufe Thet The dispasifion in the main proceeding will
nol be Frushraded. ” ‘

Id. af 229-30 ( %Uo}'/r}g Morrow . Dislvict oF Columbie, M7 F.2d 728, 740 (0.C. Cir 1969)).

Nofing The Sccond prong of The ancillary jurisdiclion Jest, the Chaver division opined
that even i+ Hargrave were correct, the criminal covrt sfitl was withw! jyrisdichon fo address
Chavez's mofion for fhe reforn of fwe complers and compacl discs because Those | fems
Could Conlain bolh properly subject fo relom  and confraband, and Such an inguiry wWould involve
“Subsfanial nevi facffinding proceedingsl. ” Chawe, 2018 Co 139 af T 4. In Jumn, the Crimindl court
In Wods case opined Ml Woo's properly request was similar and would liliewise fequire subsfanfia
new "r‘ac‘ffindf‘;vg preceeding, rendering fhe Courl wilhou! jurisdiction even vnder Hargtave, (Appendis €, p53)

Furlber, The Thied prony of the ancillary juidiclion fes may render the criminal court
wilhos! Junsdiclion Jo the exfen], as argued helow, tal a criming covrf hearing may deprive
Woo of The Subsfanfive righ! fo damages 5 the Respandenfs claim propery Jusc or damage. Thus,

The criminal - Courl Jacks jurisdicion Ty address Woe's molion for refom of preperly even under

Hargrave,

G



fii - The Cowl of Appeals divisions are splif as fo whether a crimnal
Courl_has jurisdiclion fo_addfess @ posi-senfence molion for laally Seized
properly, Soine opining thaf Crimival deferdanis _have Civil_recouise,

The Coud of Appeds acknowledges That ifs divisions “have divided over whefher « Criminal
Cour refains jurisdiclion fo hear a posi-Senfence mofion for refum of properdy. " Weo of 723
( Cifing Chavez, 2018 (OA 139 af W 9-1(discussing fhe SphT and answering in the negafive)).
I Compares Wiedemer, 692 P.2d at 329 (holding Thaf the imposifion of a Senfence ends a
criminal - Cou's junisdichon fo hear a malion nof avthorized by Crim. 2. 35) wilh Hamrave, 179
P.3d af 230 (hoding Thal a crwninal cou? has ancillary jurisdiclion Jo enlerain @ pos-senfence
mofion for refum of pmperf/v)_ Weo al w23 IT indicales Thaf, So fay, this CowT “has pof
resdved this debafe.” 1d.

Since The CGIA bars Woos Civil Claim, The relum of his properly is enlitely af fhe
discrelion of the crimina courl, which need anly asser] Jack of post-senlerce junsdiclion o
peimanently deprive hin of all his Seized properfies wilthoul dve process. The Cowl of Appeals,
in Jorn, can affitm based on Chavez and Wiedemer, or clismiss Woo's appeal based on The
purporled lack of a final appealable order s it did in Case No. 202.0(/%5‘6%6, leaving him wilh
no Tecourse. (Appendix E, p 3. 72)

Here, The criminal courf jn facl declined To addvess Wid's propery molion on februay €,
2020. (/\mcnd/‘x ]))7 Iis December 6, 2021 oider deferting [ling pending This Couls decision reveals

ils position thal, lefr Jo ifs own devices, il would asserl Jack of jurisdiclion fo address Woo's

6 The dismissdl of Woo's appeal confradicls The Coul of Appeals” holding thal “Itlhe agqrieved
parly may Hle a Timely appea) of the dishicl cout’s roling on ihe molion, providing the
opporfunily Jo cofrecl an erroneous order. ” Woo af 1 21,
T Althoush this was based on lack of jurisdicion due fo fhe ongoing Criminal appeal, the olher
fulings 0 the odder indicale thal the criminal Court selectively ccsserled Jack of jurisdicliun fo address
Some fssves bt nof glhers,

5)




mefion. (Appendix E, p 5, 2-3)

The CouT of Appeals’ holding Ihal The CGIA bars Weds feplevin claim s, further, in
divecT confradiclion To ils (Onf/»‘cﬁ‘n9 avlharifies  Suggeshing Thal ce criminal clefendent has  civil
recourse for The relum of Scized properfy. See Chavez, 208 CoA 137 al T 1% 0.5 (gpining fhat
Chavez s nof necessarily remediless Since the dislict courl may enlerlain a civl aclion)

Ravlenlivanz, 641 P 2d af 318 (the defendant may have @ Civil femedy For Seeliing  refurn of

pYOPCrT/) 5 People v Galves, 955 Pad 5582, 583 (Colo. App. 1997)(atfinming clisfiicl couil’s Conclusion
Ihat its juisdidion did nof exfend Jo the issve of refom of properly and fhal defendant
Covld seek refurn of his properly by filing @ Civil | acfion): | Hegrave, 179 P3d al 232
( Man&ue}) J. dis.senfnﬁ)( The Trial Cou dues nof have junsdiclion To wddress the refurn of
Seized properfy if the malion is filed afler Senfence is imposed, buf fhe defendant is nof
left withou] a remedy because fhe oplion of filing a ol suil s available).

The widespread implicafion of The above confliling authoiilies is that no (sloraco
Criminal defendan] is guaranfeel dve process wilh respect fo fhe relim of propery legally
Seized bol wionghully defained by fhe slafe. Woo ponfs criminal defendanls fo fhe ciiminal
ConT Since The CGIA bars civil vemedy, while Chavez = poinfs Jhem Jo civil remedy Since
the criminal - courl Jacks jurisdicion. Conlfary o the Coorl of Appeals’ asseddion, authersties
such as Hargrave and Ravlenkranz clo nol - provide adeguale | violeclion againsl fhe Yisk of

an erneols deprivelion of properly. See Woo af a1 2 ( Ciﬁ'm) Mathews v Fldridge, 42 US.

309, 344 (1976)( “procedural due process roles are shaped by fhe visk of error inberent in The

Trothfind im) Process, v ).



The Court of Appeals’ hoiding That fhe CaIA bars Woo's replevin claim, fogelher wilhy its
aulhorilies holding thet fhe Criminal courl Jacks posf-Senfence jurisdiclion % celdtess The refum of
Seized properly, present a clear case of procedvial due pracess violalion beyond o reasonalle dovbl.

iv.  The Courl of Appeals erred in holding fhat due pracess was salisfied
by Waos pur;:)urfec( abilif;/ Jo oblain his properfies betore Seh'fzfncmg;,

The Courl of Appeals  Circumvents fhis problem by holding that even if The criminal
courf now acks jurisdichion fo considec any molion for refurn of properdy, harting Weos feplevin
aclion does nol vicldle his dve process right hecavse weo covkd have Sought his properdy in
the Crminal cour! pefore he was Senfenced. Woo af 2%, In Supporl, if ciles In re Eslafe
of _Ongare, 998 Pad Jo77, 105~ (Cdo. 2000)( haiding That the cne-year slalule of [imifalions
pered for biinging ec ¢ Jeuim c@c]c'u'ngf an eslale under CR3.N 15-12-803()@)(1ID) is nof o
limfed as To amgul Jo « denial of Juslice; cifing « previous hoiding that “a slafle of
fimsJalions does nol deprive @ claman? of ifs ights Jo dve process unless fhe Time for

biinging fhe clam ic so limifed as Jo amounl fo a denial of J’«_;sh‘(e.ll))- and Cacioppa V.

Eagle Cly. Sch. Disl._Re-507, 92 P.3d 453, %4 (Colo. 2004)( holding That fhe five-clay fime
JimiT imposed by CRS.S 1-11-203.5 Concerning eleclion confesls is nof manifesfly So- limifed
as lo amovn fo a denial of juslice). Woo af 724 Ongars indicales: “The Jegislafure Js
The prmary judge of whal amow! of Time s reasonab)@."_@ggm) 998 p2d el 106

(»[i’fmg Dove v. Delgado, $08 F.2d 1270, 1273 ( (ol 1991)). Likewise, @gwpp_q indieales : “Ee(avsc

The legisiafure i generaly frusled with what fimelies are reasunable for sfalole of limitafions. . .

and becavse Cacioppo has failed fo prove beyond a reasmable dobl that fhese fimelines are



manifesly unieasonable, we defer Jo fhe legislaure’s wisdom in fhis inslance. ’ Lacioppo, 9
P3d of 464 (Cilefions omilled).

These holdings are inapphiable here hecavse The legislafure never enacled any skifufe
liwifing fhe fime within which e criminal clefendanl musl move for The refum of Seized properly
in the criminel couil. Here, there s only a manifeslly arbifrary, ynreasonable | and vnfair
fime limif, sel nol by the legislafure bof by the Coud of Appeals for the firsl fime in
Voo, Woo af ‘M2t It cffechvely Teguires Criminal defendanfs fo fecover fheir scized properlies
Used al Trial before senfencing, o risk permanenf deprivdion.

The CouT of Appeals cases holding that e Criminal Courl has posl=Senlence  jurisdicTion
o addiess a molion for seizal properTy (Sce Woe af 1 19) cre hased on the presumplion thal
the refurn o such properly is only possible posi-Senfence for prosecuforial purpose. A criminal
defendan] generally camof obfain Seized properly before Senfencing. weo indicafed i his
Oppusilion That Counsel advisel the release of any properly hefore conclusion of The criminal
case would nol be an oplion. (CF, pp #7-48, T 10) Woo was Senfenced jmmedialely afler
his comvction, giving him no apporfonily belween Conviclion and Senfencing fo move for his
pr'operTy. (¢F, plomh;p3s T ]) Moreovet, the Prosecofion, Civil Courf, cnd criminal Covif
have all mainfained, more fhan o year afler Woo's conviclion, fhal his properfies may be
needed in-case of a fulvie Crim. P 35(¢) hearing or a new frial . (CF, p 32, T &; p th;
Appendiy D) Under no- Circunslarce cold Woo have oblained his propery before Senfencing .

Tre Loul of Agpeals” holding thal Woo had an adeguale remedy before Senfencing

faile To salisfy procedua) de prucess beawse i1 does nof atford him the vight T



adeqiale nolice and an opporfinily fo be heard af a meaningful fime and i « meaningfol
manner. Sce Fallersen, 650 ') al $36. ITs line limilafion is manifesily ynteasonable and
amounls fo a denial of juslice.

V. A ¢rimmal couid is nof reguied Jo grant a hearing af a mearingtyl time.

The Prosecdion and crimnal cour! have bofh indicated That Weo's propedly Could nol be
feleased  because they might he needed in a foluie posl- convicion proceeding. (CF, p32, Th;
Apperdix D) Woo's Conviclion is a class cne felony. Sce CRS. & 18-3-102(3). Accordingly,
fhete is no lime limiT for Woe fo file a Crim. P 35(c) pefifion for posl- conviclion remedy.
See CRS. N I6-S-402.(1), There will always be a possiohfy  that oy can file « Crim. P.35(0)
pelilion, even it he has alieady filed one or moe in the pasl. See Cam. £ 35((3)(VI),
{(VI}. Thys, the criminal Cout has discrelion fo indefinilely delay gianling a hearing 1o
address woo's mslion for rYeforn of properly based on The specilalive possibilily that  fhe
propedy may he needed in a fuluce posf-coniclion proceeding, jush ac if did on
Febtaty 6, 2020. (Appendix D)

The whole puipose of a properly heating s Jo deleanine Weo's propecly right and
fesolve - any Prosecolion claim thal the properly i confraband or needed for ifs proseclion.
The Proseculion bears The burden “fo prove by a preporderunce of fhe evidence that the ifems
vere fhe fruf of on illegal aclily or thaf a Conneclion exisls befueen Tose ifems and
Criminal ac'fivil‘/. Um af 20 (ciling Fordyce, 705 1 2d aT 9). Ry declimng o granf a
hearing on Said basis, fhe comnal courl relived The Prosecofion of ifs huiden of proof and

circomvenfed  The purpose of @ propery hearing, eFfécT.‘veI/ finding, withoof proof, Thal Wa's

fq



propecTies wete al Yeleant o fhe case and Needad o prosecolion. This Js fendered  more
Unteasonable by fhe fact thal The Pruseclin did nol reference or move fo admif fhe

majorily of War's propeclies Throwghoof The coiminal case, and even moed fo Cxclde all data From
all compuler <loiage devices based on Their admilied Jack of evidenfiary valve.

Unee pro,')erf)f or hbcrf/v deprivalfion s Shown, fhe fundamenfal procecuia]  dve process
safequards of nolice end an opperonily fo be heord ‘el a meaninghl Time and in a meaningtol
mamet” are absolyfe. "_Pai’fc’rfon, 650 Fad af 537. A criminal cour! remaly does nof ,Q‘!T;‘,S‘f)f
/);’ocedu'.’al dve process becavse The chiminal covrT js nof rfgw‘m{ o g a hea(mg af a meaningfyl
fime. Ifs discielionary power fo indefinifely defer granfing @ heering and relieve The Prosecolion of
ifs hurden of proof effedily deprives Woo of propedy wilhos} dve process. The Court of Appeals
Can Then dismiss any appeal of Such yuling based on The lack of a final order pursvant fo
CAR ), as T did here in Case No. 2020CA 564, leaving Woo with no I“e(ow‘se.q

In confrasl, Ihe pandalory pos-seievie hearing discossed in Desed] Truck Sefishied proceduial

azore. Des

[

dve praces hy ;fffgu,!“zfmg nolice of hearing within 40 days of

& The Proseculion’s Janvary 16, 20§ molion 1 himine, daled Six da\/s hetore Trial, indicales : “The Court
(s aware thet fherte are many hard daves, thumb diives, mobile slorage devices, and camera
downloads in this case. The informalion on These drives go back To approxinalely fhe year 2000
That is long before the defendant and viclm ever mef. (er/”mn}y, any informalion on these devices
that predafe the defendant and the vichin me@))ngj would be Trrelevant ard inadmissile. Fven the
in Formation on these devices Thel was fepl dwing the Time of fhe relafion ship is nol relevant
To any tacl of consqguence in This frial. Much of the infomnalion would also be hearsay if offerad
’37 the defense.” (Case Ne. 206CR263, Molion in Limine Jo Exclude Inadmissible Evidence, T3,
filed Janvacy 16, 2018 ; Case No. 2018CA0S8%, CF, p 595, T3) The Proscelion Fudher moved fo exclude
all fexr messages, Cmalls, and phoie messages  befween  Wee and the vichim. Id. af 5.

T The CouT of Appeals in Fact dismissed all of Wed's alfempls 7o appeal the criminal Covif’s
posi-scafence rulings o Said basis in (ase Nos. 2019CA202, 2020CA56%, and 2022 CAISH,
effechively rendeing all posl-senfence orde(s immone From review. This indicafes 1T will hitely
dismiss any fulue appeal of plopedy molion yuiings on Hhe Same basis.

20



767 09 ( Cifinﬂ § 42-5-~10(3), 17 ¢.R.S. (1991 Supp). To Salisfy procedul due process, fhe criminal
courl musT be reguited To grant a fimely hearing, where the Frosecufion must prove aclua]
confeclion belween  any properly it refuses To release and Crimingl aclivily.

Finally, a crimmal courl hearing affords no posl-senfence discorery precess For oo b
oblain documenls and evidence hecessafy Jo adffguafely address the  Frosecdlion's arqumenfs af
an ogal hearing. (Sce Appendix E, p 6, m5) Weo is pro se, inarceraled, and vicble Jo even
oblain @ copy of mosf couf documenls in his crimingl Casc. The oo has discrelion o
deny any Such pre-hearing regues]. A Civil proceeding, in conlias], provides a discovery
process by which Weo Can obfain necessary evidence From The Respondenks, in addifion fo
@ polenfiel juiy Frial in accoid with U.5. Consl. amend. VL That will be appeable.

~

2. The CGIA violdles subslanlive due process jn barring Wee's ¢ laim.

) £ . . . .
[The Due Process Clavse confains a Svbstanfive Companenf that bars cerfain arbiluary,
wrongful governmenl aclions ‘reqardless of The faimess of The procedures used fo implement

them.”” Foucha Y. Lovisiana, 0% U.S. 71, 80 (1992)(cilafion omjf/‘ed) “Socalled * Sobslantive

/ . N N - S . " .
dve process” prevenfs The governmenf from engaying in Conduh thal “shocks the conscience,’

Rochin _y. California, 342 U.s. 165,172 (1952), or inferferes wilh righls “implicit in he concept

of ordered Iiberfy, " Pko v Comecficof, 302 U.S. 319 325-326(1937). " Unied Sales v, Salerno,

B80S T3Y 146 (1997).

i The rishf aqains! deprivafion of properfy wilhoul dve precess must
enconpass_damages as & Safequard against the Sale’s clain of properly
loss or deshuclion.

“Any legiclalive acfion which Jalies away any of the essenlid allibiles of properfy,



or Imposes unreasonable restriclions Jhereon, violafes e due process Clavse of fhe Conslililions

of The Uniled Slafes and the Stle of CGlorado.” Denver v. Denver Buick, Inc., 141 Colo. 121,128, 347 £.2

719, 924 (1959), overroled on ofber 9rounds, Slroid v. Aspen, 188 (olo. 1,6, 532 R2d 720, 723 (197%),

\\]

“The consilifional guaranly That no person Shall be deprived of his propery
wilhou dve process of Jaw may be violafed withos! fhe physical faking
of pro pedly .. Property may be a‘esfm/ed or ifs valie may be annihilated...
any law which desfoys 1f or ifs valve, or Jakes away any of ifs
essenfie] allvibules, deprives The owner of his properfy, "

1d. (cilafion omiffed) .

A teplevin clain aulhoizes a claim for dameges. See CRCP 104(p). The Courl of Appeals
holde That the CGIA does nof Yivldde Weo's due process righls in barving his damages claim.
oo af W25, In Supporf, if indicales Thal The slalile af issve jn Jescrl Trock did hof permif
damages, vef this CourT found iT Sufficient fo salisfy dve pracess. Id. However, & #2-5-10, 11
CRS. (1990 Supp.) does nol jndicele whether if permitfed damages. Deserl Truck, §371 P24 «F 767 pJd.
The due process analysis in Deser] Fruck fikevise did nol address The issve of damages. 1d. ol 767-68.

The Coil of Appeals further ciles cases holding Jhal paries do pof have @ conshiifiopely
prolecled propedy right fu sue fhe government for demeges for fhe slale’s forfious conducl. weo

al m25. See Norshy v. Jensen, 916 F.2d 555, 563((olo. App. 1995)( “The due process guaranfee in

Colo. Consl arf 11,825 js epplicable To righls, nol remedies. | . Confrary Jo plainfift's assetlion,
he does nof have a conshifufionally profecled properdy rvight Jo sve the government and ik
employees for demages for his injuries. ), Shade v, Defoor, 824 Pad 783, 745 (o, 1992)
(“Thete is no conshivfional right for persons To sve and recorer a JudgmenT againsl the slele

for The slfe’s forlious conduel. ” ) Rovira, ¢.7., speciclly concoming in parl), Frile v. Reenfs of Univ, of

Io., 196 Colo. 335, 339, 5% P 2d 23,26 ()975)) ( “T!“,B yight fo mainfain an aclon ajainsf a
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qovernmenfal (lafe) enfily is derived from S Jatiles”). The conshlifional cha llenges in These cases
did nol invelve a fundamenled right or syspect class; they all applied rafional hasis revied, vendering
Their haldings inapplicable here. See Norshy, 916 P2d of 562 ("Since no fundanentel right or Suspect
Class s invelved, we peed anly deferming wheller the slallory classificalon i< veasonably felated
To a legifimale slafe ohjechive.”; Defour, 24 Pad af 787 192( “we...apply a rafional basis fesI Jo
The insfanf ecgual prefeclion aTlack on Seclion 2410 ‘f() “We conclude Thal... claimanle have failu
To arliculde @ cogizable properly inferes! in Supparl of their due process claim.”); Fiife, 586 R2d af
25( “Absent “susped * classificdion or infringemen” vpon a fundamenlal right, holh of which arte
absenl here, oor andysis of « slable alfucked on epual profection grovnds depends upon whelher The
slalle rationaly futlhers « legifimale slake inferesf.™).

SubsTanhve clue process of Jaw requives Thal any regolafion limifing o

resfricling Fundamenlal righls be subjecled To shricl scrofiny, so as fo assiie

al Le reguiafion Ic jushfied hy <0 me oM >EH;] slale: mleresf. Roe_v.
Wade, 10 U5, 113, 43 5. CE 705, 35 L. Ed- 2d 137 (1973) ;. See Keny v. Floies,

507 U.S. 292, /3 SCCH M3, 123 4R 2d 0 (199 J) /\ Rolunda & J.
Nowals, TreaT € on (omhﬁ;hcml Law (4.6 (3rd e. l“i) i

People ex fel. ELC, 998 f£.2d 51, 513 (Colo- App. 1998).

I\
If we find fhat a fundamenlel ryghf of « suspect class is invoived, we
musl apply a “sfricf scruﬁa/’ andlysis, ynder which the /egis’uﬂw Plovision,
if il s /o Sland, must )L supparfed by @ ‘Compelling slale inferest.” olberwise,
V\/é’ (cpply « ‘ralional basis” Tesi vnder which The >:owaz will /wL

oheld if s rafionally relaled fo a legitimale slafe inferest.”

People_v. Turman, 659 R2d 1368, 1371 (Gl 1983) cilelions omiffed).
Woo's replevin claim jmplicales the Fundamenlal right agains! deprivelion of property without
dve process, quaranfeed by VS Consf amend. X1y, & 1 and Colo. Consh ard. 11, %25, “A prolecled

inferes] i properdy cuisls when @ person has a legiliale clain of enfiflement 1o e progerty.”

]
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Whatley v. SommiT Counfs ly Bd. of (’ouf,fy Comm'vs, 77 13 793, 795 (Golo. ) Pp. /00_\’7( Cilalions umﬁra)

Thus, a Sobslanlive dve pracess andlysis as o The CGIA's infringenen! vpon The fondamenlal right o
propetly infevesl i barring We's clam musl apply shict ceruling.

A pr‘op@rf}x hearing in fhe cominal courT does nof g'a}?‘;fy subsfanlive dve process iF The
Respordenls claim thel any of Woos propedies is os], damuged, or deslroyed. Woo has no fecouise
agains/ such claims. " [Tlhe exisferce of an adegudle fale remedy To vedvese propery damge inflickd
by Slfe officers avoids the conclusion Thal fhere has been any consifulionl dc’pmmfm;ﬂ of properly
WithaoT due prucess of Jaw wilhin fhe meaning of the Fourleenth Amendment, " Parrall v Taylor,

51 0. 527, 542 (1981) (cifafion omiffed)(emphasis added) overroled in part on olher grovds, Dapiels v.
Williams, 74 VS, 327, 330-31 (1980), Woo Conlends Thel The conshifional right” against deprivafion of progerly
withou! dve process pust encompass damages ; nof as compensalion for any peried of wrong ful
deprivafin o deprecialion in valve even vpon refom of the propaly, bul as a safequard agains!
the Respondenfs” Claim of properly Joss, damvge, or deshwction. In The evenf of Such clam, Weo must
be Compensaled accordigly. Ofherwisc, The slafe has Carle blanche Jo permarently deprive hiny or
any coimieal defendanf of seized proedy simply by asscibng Joss or desfruchon,  whelher Trve or

nol, willh no lichility. Wao i hen in fhe Same posifion of prope Ty deprivalion withou! due process.

i The CGIA does nol wilhskand slvicl scrolny in barring Wed's ¢ laim,

O

T .S‘afslsfy shict Scruling, The Slde must show That (e slahle) Forfhers a Comp pelling

ale infetes] by The leas resiviclive means praclically aveilable.” Bernal v, Fainler, 467 0.5

216, 227 (J9g),

W, ) ) )
[The General /%sscmb//y enacled the CGIA wilh the p urposes of (1) f‘rufedn/‘
Governmenls from unlimifed liahilify  thal could “disvupl o mike prohibilively

N



expensive The provision of... essenfial pub?c services, § 25-10-102,
CR.S. (2020); (2) prolecling faxpayers “agains] €xcessive fiscal hurdens” as
fhey wauid U”mwfe)y bearhe Fiscal hurdens of Unlmifed  Jjubil fy ’

id.s and (3) “permillfing] e person To seek redress for personal

mjunes cavsed by a public eni,fy in Civcomslances ;dfnﬂned mn the
slfule, Slade v Moldovan, 8% P2d 220, 222 (Culo 1992), "

Maphys v. Cil;y of Bovlder, 2022 ¢Co jo, 7.

A replevin clam for properly  Scized by the Skde in a Criminal jnveshigalion i
bsfanlially - diffeten]  From fhe Types of claims arising from The Skale’s wiongtel conducl fhal

can polenlidly Creafe  unlimifed Tor! Tiahilily and éxcessive fiscal burdens. Unlike many

Fypical untoreseeable injuies, Such as accidenls on goverment grour or injuries caused by

the acliens of slae employees ( See, €.q., Defeor, Frite, Maphis), wheee the plainfift can

only be made whole by man elary rvelief, Woo's claim Concems properly Scized by the Slte
in The Firsh place Thel is sfill i ifs delenfion. The slale has complele conlrel over the
peperly Jo avoid loss or dcuﬂa‘{cje, IT can resdve Woos clam al po cosT hy r‘efurm'rig his
Py >er7>/ An)/ liligalion cosl is on accounl of The Slale's Tefusal Jo do So despile weo's
aftitmed conviclion and his properties’ predominant jack of evidenliary value. In fhat Case,
The slale has The Same buiden in a civil cowl fo prove by preponderance a Comeclion befween
Woo's properly and Crimingl aclivily as in a crivical Covr! puisvan] %o Tordyce, W5 P2 ol 9.
Claims  Such as Wee's /n no way expose The stale To unlimiled Torl liabilTy, disupl or

make prohibifively expensive fhe provision of essenlial Serwces, or vesoll in excessive fiscal burdens,

10 Woo " sought mon efary damaoc for. . witonghu] delention” (woe af 712) only Jo The exlent that he
ysed The TD# 16 “VERIFIED C(MP/ANT IN \EPL SVIN 7 Form For hie Complan], which h‘,’ default confine

A\Y
The (umcjcs warding from CRCP. J0w(p). (CEp 3, m 1) However, Woo does nof seek mouefrzry
relief unless any properly is Josl, damaged, or olherwise nof relored Jo him.

)
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There 15 0o compelling slafe infeiest against e claim for Toe very properdy e slafe seieed Thet:
(n it /C((_t}d/ never ysed in ifs V;'NOSGCUTIUV); (2 as shill i ik /?O,SS(‘.‘S.in/’)J‘ and (3) 1 can resolve
al no cosl by releasing The properly.

To The extenl fhal the slde has an inferes in The delention of properdy necessary for
proseclion, svch inferes is nof refevanf Jo The CGIA, which bars Wee's ¢ laim only hecavse it
Could lie in Torl. The slale inferesk relevant fp the enactment and legislalive infent of the C4IA
are These sef forlh in CRS.SN 210~103. Furher, the Fecord in wWo's Criming case will ol Suppor?
any crgunenl Thal The Respondents usad moe Than a few of Weds properties dusing prosceolion. The
Respondenls lso made ng argqument iy the underlying replevin case fhat They required Woo's
properly for any yeasen, (CF, pp 20-21, 58-63)

Even assuning fhe slafe has a compelling  infevest, The (GIA does ol advarce  Such
infesesl by The leas] reskicdie mean possiple in baning Weo's clain from The oufsel. The Jeas]
reskichive mean pr’ac%‘ca!ly ovalable To advance o slede  nferesf agains| //’abs'lify and  Fiscal
burden From Woos claim is Jo Simply @lorn his properfy. Althwgh fhis presumes no propery
Joss of damage, The Respondenfs have i facl made no Such allegalion, thur rendering This «
praclically ovailable oplion. Ulher conceivble, albeil curtenly unaraiable, ess feslvichve means
inclige a legidalive change waiving /:V-V!m%it’ﬁfy Under CRS. S 2410106, wilh reaeiable consfrail:,
or The enacliven] of a slafule providing pusf-senlence yemedy of a weaningful fime and in a
meaningfol manhel, wilh provision for dameges perhaps limiled o poporty foss, damage, or deslruclion.

The CGIA does nol wilhskand Skicl sculiny in baming v ¢ laim, this violafing Subsfanfice

e process,



. The (GIA allows the slae To enguge in arbifiary_and wiung Iy
acls of pro,\cﬁ, eprivaion.

The CGIA deragafes fhe commn law Maphis, 2022 €O Jo al 717 (cilahon omilled),
A shle's \\Czbro‘(ﬁjafi()h of a well-eslablished Common-law /710166707} fégcvm/ arby frary C(E’/?l!YuT:oW
N 4
of properly raises a presunplion Thal i< procedures violae the Due Process Clavse.  Nondda

Molor Co. v Obc"ig, S12 U8 415, 430 (;c;%)

II is unreasonable for the Respondenls Jo claim, in The criminal courl, That Weo's
,Dr()pcrfy may be needal for fulure proceedings (cF, p 32, mh) while arquing fhal - (1) weo's
replevin claim is forever barred based on tailvie fo File nolice of claim within 182 days
of discovery of Tnjury pursvanf To § 2310104, CRS. 2009 (CE pp 22-23); and (2) the criming]
Courl lacks jurisdicion To address Weo's malion for relum of properly, albeil based on The angoing
appeal. (Appendix E, p2, m3) The crimnal Couil, i Tura, declines T address Woo's molion
(Appendix D) and Subsequenlly offers an analysis as Jo why il Jacks posT=senferce jorisdliclion
”A ppendiy E, pb, 2 3), d despile Knowledge Thal wio's replevin case was dismissed (Id. af p 5, "“b)

The slale’s ovewll aclions hefe Thus indicade nol only an inadverlenf procedural conflicl, buf
aclual - infenf Jo pesranenlly deprive Woo of his properfies despile Their predominan? Jack  of
relevance Jo The criming case. For example, the Proseculion did nol moie Jo admit a single
file among Jerabyles of Wod's dala in eighl Seized hard drives jn fhe Crimiral Case,

Radher, if moved 1o exclude Them all From fria] expresdly conceding Mhal They were iffelevant

fo The case. (See. n.8) Ifs compyler forensic fab's report indicales Thal fhe lab perfoimed

W The ProsecuTion’s asserlion i The Criminal courl thal W;o"s properdy is needed for folue
proceedings s an admission Thal, From s sfandpoin], Wao has nol yel Suslained an injury, and
Thus any police of claim or civil aclion is premafurt.
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Q complele Tape backyp of Woos hatd diives before dala exlraction, Then provided Three Sefs
of The exfrucled clafa o the Respondens, 9iving Tne Slafe al Jeasf four Copies of Wee's
Comlefe dala . ((ase o 2006€R2069, Discotery, pp 365%-60) Under no Citcumslance will fhe
Sade need To access Woos ofiginal devices again. Yel, despife the exfensive redvidancy i
the preservalion of deda complefely lacking in evidenliary valve, the Prosecofion express ly
refuses fo tfelease fhese devices o even provide a digikl Copy of Woos clafa, ((F, p 32
T ) Despile Wods pro se slalus | the Prosecdlion and criminal CoutT further deprved him
of access To all discovety hard deives provided Jo fotmer defense Covnsel fhat Confained
a Copy of his exfuced dafa " (Appendix C, D)

The Respondenfs are Thus sing The Caip in a Concerled e%r? with the criminal
Coull Jo deprive Woo of his gwn digifal plopecdy fhet has no relevace To fhe Coiminal case,
a /07?9 wilh numeroys other physical - propedies . (CF, p 53, m25) They are €sscnﬁally IMpPosing
addifional - uncansiilulional penallies in vilalion of U5, Consl: camend. VIIT by meliciously depriving
Woo of whal [iTfle vemains of him: his |ife hislty in The fom of family, travel, gradvation,
and wedding phols; music he Composed; his ex-wite’s music pecfomapces; Soffware he coded
thiswghoo his Jech career; personal confacls; ameng Couplless ofber ingluable aspecls of his
pfﬂ\‘oﬂaf and ps’ofessim o\y thal hove o pm ble comechion o s myider case.

The CGIA Thus violaes substanfive dve process by allowing The Slafe To egage in
Such arbiliary and wrongtul properly deprivafion fhat arguably “shocks the conscience” and

“inferferes wilh vighls jmpicif in fhe Concepl of ordered liberly ", Sce Salerno, 491 v.5. o

% Said duwvery deprivalion 15 The subj(vcf of Case Mos. 2019CA20z, 2020CAS56H, 202054 287,

and 2022CA18%. Al Three Court of Ap peals cases wete dismissed based on The purpetfed Jack of
a final appealable  order .
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6; Foucha , 50+ US. af §0. In harring all - replevin Claims, The (GIA facililales The slale’s
wrongtol aclions by giving fhe Criminal Courl sole discrelion whelher o asser lack of
posHenTence Juiisdiclion and inflicl properdy deprivalion upan any given Criminal defendanf. .
Six years afler fhe seizvie of his properlies, Woo shill has no recourse for The recovery of
his legally owned, non~confrabard ifems thal precdominasfly have ro comecion T his
crimital - case olher Than That They were in his Juggage al the Time of his aiesf, or were
Seized  From his Jesdence and Jafer delermined o have no f:’l/i'cr’z?nf[zfzry valve |
CONCLUSTON

US. Consl. amend- X1V, ' | precedes slale governmenlad jmmunify Jaws. The foreqoing
demonsliales beyond a  teasonable doubl that The CGIA Violales procedural and sebsantive
dve process in - paring Woos replevin Claim qnd is therefore unconslitulional as  appiie .
Weo respecltolly reguesls thal fhis Cout reverse The dismissal of hix claim and find The

Calp constivlionally inyalid s applied, or provide any olher ayaildble  relief.

I

3 Assuniag Weo 1S cortec] Thal the slale is infenfioially and maliciously depriving him of properly,
he shll has o posl-deprivafion remedy. The criminal cont’s avlherily Jo asser] fack of
JutisdicTionovercomes any claim againsf slale employees in e jadividval capacifies for
willtul - and wanfon propedy deprivalion, assuming Woo can even denlity Such individvals and
prove such claim. Sce Hudson v. Palmer, 468 ©.5. 517 533-3¢( I%X‘f)('hoid,‘nj That an
unavthorized infenfioned deprivalion  of properly by a Slae employee does nof conslilile a vicldion
of due process it a weaningful pos Ideprivalion rermedy For the loss is avalable ; Hndmﬁ Thal  The
responden] has an L’édé’té‘d(ffé posldeprivalion remedy for The allesed desluclion of his properly by
a Cortechoial officer beavse slade employees do ol enjoy Sovereign immunily for their inknlional

forfs).




Respectfully - Submitted  his Sﬁ)day of April, 2012.
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Colorado Department of Correciions
Arlansas Vailey Correctional Facility
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June |4, 2019

TJames Woe, DoC # 179463

Af Kansas I/czllfy Covtecliona) Facih‘?}/
12750 Hwy 96 af Lane |3
Ordway, Co 81034

OH"‘I\C@ O)E T})t’“ ( OUHT\/ Aﬂbﬁ'}é)—’ OF E} ,payo (ﬂounfy, { o!of’.’do
200 3. Cascade Ave.
(:)fo(adp 5{)1’)7}95’) Co ¥o903

Re: WNolice of Claim per CRS. & 24-10-10
To  Agenf of the El Paso Counly Allorney’s Office,

Potsvanl fo CRs. ) 247107109, 1 heteby fle @ Molice of Clam To regvest the refum of
my propeclies fhat wete Scized from me in cuse no. 16¢R2069 (People v. Woo) fo My agente, All ifems
in my liggage, backpack , and clofhng wafn wefe Seized Fom me on April 22, 2016 dpon my aifes] in
Seatlle, WA, fhen forwarded fo fhe €] Faso Counly Sheqifts Office and enfered info evidence . Other
plopedies of wine were also Seieed from my San [rancisco aparimenl, Then forwaded To EPSO and
enlered inlo evidence . I believe fhe dishicl aTTorneys n My case, Danie] May, Amy iTeh, and M. Fisher
of the Fourth Judicyal Disfrict Alferaey's Gifite, have Sole avthortly regading fhe release of my properfies,

As of Febrvary 2019, My appellale olfforaey  arfangel for 0ADC case assisfanfs Jo begin bf{@.‘nj my

appellale Yecotd, includiog Tridl Transcapls, To we for my review. IT occuted To me during My feview

Thal nof e single file jn my compuler hard drives that wete Seized trom me was even molioned f, be
admilfed «f Trial in any pfeTﬁ'al plead{v\y or hearing, which ymplied  Thaf l‘b@}/ hed ne L"vf((enT,'a{y valve

in The case. Likewise, mosf of the propeclies fhal wete Seized wete nol ysed al Trial of malioned

Jo be admilled aT Trial i prefial pleadings or heafings. The facf fhat mosf of The scized propedies
wete pof menfioned anywhete in The appellefe record Suggesls Thef fhey hed no evidenliafy valve for
;Dfo.svcu‘ﬁ‘an and thal their deleplion might be wrombul. I becane awafe o F this begi'nn;‘n_g February 2019,

I have been deprived of el my life’s work and records slored in The Seized hatd drives that
1 have needed for numerous Jegal and petsona) reasops for the past thiee years, along wilh the
ther seized propetlies, despile theie Jack of evidenliary valve, Moreover, The EPSO and DAC
have mvm{)/(? (“OPIPS Oij ﬂ” daTﬁi }‘ﬂ all O)C mﬁ’ S@I"Z("J hqrd d{’fvf_g )]r] ﬁ)ﬂ'{‘ dl‘Sm'v't?f //)a{‘d df”?g
as well as access fi Nl fape backups of the original devices af fheir Compuler Forensics lab
vibich eliminafes Theic need for fhe onginal Seized hard drives.

I lnereby feguesf fhe immediale release of ol plopelies Sciged from me  wilhou] pmmufon‘al
Evidenliary valve, and the fulure release of any ofher fevainng Prepeely whea no Jorger needed
forr proseculon The Foi/owl(j ’soa st of The requesled propeclies and  Their monetary valves :
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1SF - ifad % model Aj#se with green cover ($500)

10SF ~ miscellaneous paperwork To include papets from lart oftice, bank sfafemenls, Gpies of checks, universi fy
papetwiork, veceils, handwrilfen leflecs, CourT documenfs from 1999, Coor forms, envelopes from Sevetul
mdividials, and preces of papes  wilh Chiese wtilng.

[-SF = Gmpufer Tower ywith no had drive (472, 300)

13-SF = manila. eavelope with papetwork fo incluie Couel documenls, bapk stafemenls, and sfudent
entellment hishry. ,

J0-RSH ~ iPhone S(whife £ white mefa| colored iPhone in o Life proof use) (52?%0)

11=RSH = iPhove & (silver £ while ihose in while and grey Lfepret case ) ( $tto, canfenls Pﬁ(dé’s‘s)
i2-RSH = 3 QBR passporls and | USA passpor ($500)

3-S5 - Emply black ctedit card walleT

- RSH = receigl

15-KSH = over the couafer Medicafion ($250)

IG-RSH = mISC. papers

J1-RSH = 2 wallels, one black and voe bfown Confaining ClediT cards ( .‘,1‘60)

18-RSH  ~ mens feathey hell, “Blve vinfage ™ ($100)

-5~ while sock

20-RSH ~  while Sock

21-RSH = one pair of blive Diese] hrand men's Underwear ($20)

22-RSH - one men's blve T-shicf  Diese] brapd (ﬁfﬂ)

23-fSH  ~ one pait of mens jeans, Londen biaad, size 30 ($150)

246-RSH = one pair of men's Size 8 flusrescen] green Champiun biond fenns shoes ($357)
27-RSH ~ one black men's waller with misc. credif catds . ($#)

28-FSH - $520.02 in cash  ($520.02)

30-RSH = Two holfles of medialion © Omeprazee € i"lﬁmc/opfam;‘de (ﬂﬁ)

33-RSH ~ One men’s black Rinef brand medivm  Size jackef ( $300)

34=RSH = one black vdler Samsenile Suvilcase Flled wilh c/oﬂmU (g 3 000)

S5-RSH - receipf

36-RSH = one whie and 9feen Fddie Baver backpack Fuil of clofhes, pecfume, cnd misc. ifems,
including Bose noise Carceling heod phoses ($60)

3T-RSH = mirscellapeous papets and réceigfs

38-RSH - US passparl card, Sovial securily Card, and piclue from poctef #3 of 36-fsH
39-RSH ~ cables and SSp drive fom pockef # 3 of 36 -RsH ($300, Conlenls pr "“”'W)
ho~RSH = ATET SIM card and kigdon 4GB thimb diive foom packef il of 36-RSH (450, confenls
priceless)

H-fs = one bfacelel, one necklace, fuo keys, one while melal ring (engavel Titany's ring)

[ while mefal ving with shaes () cataf diamond ring) from pockel #4 of 36-RSH ($¢, 500)
42~RSH = nine keys on « key \”mg wilh the make Honda From pocket # 4 of 3¢ -RSH
#2-RSH = check book, checks 1200 fhrowgh 1200 and fivo $2.00 dllar bills From pocket #5 of
36-rsH ($%)

Y=RSH - receipls from pockef #5 of F-RSH
6 ~RSH - Amazon fable] good condilron  flom  pocket #5 of 36 -RsH (ﬁ&@

2



3. HT-RSH = Weslern Digila] [ TB black hard dive, medel wDiosFALS~40UT Bo( Ihs may be 51-Rsl
inslead ) (150, Contenii phiceless)

37. 48-RSH - Seagafe STR Cklewnal hatd diive madel SRDONF2 (3'250; Cenlenls Pf!‘(t‘/ﬁs‘s)

3 9K - Jomegu exfesnn) hatd drive enclosig | TB Seegale hard drive, mode] LDHD -UP

($150, confenfs priceless

39 50-RSY - Wesfer Digila| 2T8 haid drive, muodel WIBMVID0208TT-0i ($200, Confenls priceless)

0. S51-RSH - Toshiba 1TB hard drive, mode| HDTCCI0xkB31 (fhis may be #7-RSH] jnsleee])
(5}'/50 L Confenfs pf.'\(”é’/t‘gg

H. 52-RSH (’.fig;}’al camcoider With bf*ﬁc’f)/ from pockef HS of 2654 (SZS(S())

9. GRS - duilal fecotder ($50)

B30 C5=RSH ~ <D of legal hearing From 2/ 14/ 08 .

W, 66-RSH - Weslem Digilal 250 G haid dyive, wWD2500 ($150, Confens priceless)

45. 67-RSH = busimess Card

4. 6T-RSH = bay of prescripfion medicalions ($20)

4. T0-RSI = bag of prescighon  med «llos ($20)

4. 72-RSH ~ WesTetn Digifa] My Passpoc] hard drive, black, WXDIE72pAY03 ( )50, Confenf
priceless

9. 73RS -~ Black Dell Jagmp fhmb dove £ Semsung 268 SD card (50, Confenls
priceless)

50, 75-RSH = Douglas Counly fraffec Tickef
51. T1-R5H = & page applicalion

Tolal valve of all ifems claimed = $18, 514,02 plys numetous priceless digifal  Confents.

Althoush I affempled To mail this nofice vie Cerlitied mail wilh relum receipl as reguired by CLs.

24706 +109(3) (@), dve Jo my radigenl Slafus The CDOC s ré’jt’%y This fc’gue&f and s mailing T
STandard  FiesT class,

Sincerely,

)

/ ~
o

James oo



District Court, El Paso County, Colorado DATE FILED: March 22, 2019 11:10 AM
Court Address: 270 South Tejon Street FILING| ID: A3SFB3FAAFS01
Colorado Springs CO 80903 CASE NUMBER: 2016CR2069

PEOPLE OF THE STATE OF COLORADO
VS.

JAMES WOO, Defendant + COURTUSEONLY 4

DANIEL H. MAY, District Attorney, SCN 11379

AMY C. FITCH, Deputy District Attorney Case Number:16CR2069
105 E. Vermijo )
Colorado Springs, CO 80903 Div.: 17 Ctrm:

Phone Number: 719-520-6000
Atty. Reg. #. 26042
PEOPLE’S RESPONSE TO DEFENDANT’S REQUEST FOR RETURN OF
PROPERTY

DANIEL H. MAY, District Attorney for the 4th Judicial District, State of
Colorado, by and through his senior deputy, Amy C. Fitch, responds as follows to
defendant’s request to return property:

1. Defendant has sent a letter in which he requests the return of the following
property: (See Attachment A)

The entire 6TB hard drive minus the protected images of the victim

The iPad that the defendant states belonged to his ex-wife,

$500 in cash

Bose headphones,

Diamond ring,

Computer tower,

Camcorder,

Several flash drives,

Numerous documents seized from his apartment

TT@me a0 Tw

2. The court has previously directed the defendant to specify which files he wants to
be copied for him at a hearing on May 25, 2018. The defendant is apparently
indicating that he wants everything except the protected images. He suggests
that we copy the 6TB hard drive and then delete the protected images

3. The People will not copy the 6TB hard drive and then delete images. Those
images would still be available on that hard drive to someone with computer
expertise, which the defendant has.

APPENDIX B



Minute Orders Page | of 1

Minute Orders

Case Number: 2016CR002069 Division: 17
Case Type: Homicide Judictal Officer: Jann P Dubois
Case Caption: The People of the State of Colorado v. Woo, Court Location: E} Paso County

James Takchuan
Appellate Case Number: 2018CA584 - Court of Appeals
Order Date: 05/25/2018
DUBOIS/LAW/FTR/DA FITCHMAY/FISCHER MTN HRG 5/25/18 11 AM DIV 17 S380 DNP; CNSL BEDNARSK! PRES; MR. ROOT PRES
BY PHONE; RE: MTN TO RELEASE EVIDENCE: CNSL NOTED THAT HE IS NOT RQSTING RELEASE OF ACTUAL HARD DRIVES BUT
T/B ABLE TO PROVIDE THE COPIES THAT HE HAS RECEIVED FROM THE DA TO THE DEFT'S FAMILY; DA IS OBJ; CT ORDRS THAT
DEFT STATE SPECIFICALLY WHAT ITEMS ARE WANTED FROM THE HARD DRIVE, WHY THEY ARE BEING RQSTD & CNSL

BEDNARSKI TO SPECIFY IF THERE S A CLIENT/ATTNY PRIV BREACH; PARTIES WILL HANDLE IN NORMAL COURSE; THERE IS A
CV CASE FLD #18CV30938 IN EPC; PARTIES TO KEEP APPELATE CNSL INFORMED & DA TO KEEP AG OFFICE INFORMED LAW

APPENDIX C
EXHIBIT46—

hitps://www jbits.courts.state.co.us/efiling/web/caselnformation/caseHistory htm?caseNu... 11/14/2018



RID:D0212016CR0O02069-000645

Print Minute Orders 3/12/20 9:34 AM
Status: RSTD MROG CLSD District Court, El1 Paso County
Case #: 2016 CR 002069 Div/Room: 17 Type: Homicide
The People of the State of Colorado vs. WOO, JAMES TAKCHUAN
FILE DATE EVENT/FILING/PROCEEDING
2/06/2020 Minute Order (print)
JUDGE : JPD CLERK: REPORTER:
DUBOIS/LAW/FTR/DA FITCH MTNS HRG 2/6/20 1005 AM DIV 17 S380

DPWC BEDNARSKI; RE: MTN TO W/D, CNSL RQSTS MTN TO W/D BE GRANTED AS OF TODAY;
DEFT AGREES; DEFT RQST ALL DISCOVERY INCLUDING 6TB HRD DRIVE BE PROVIDED TO
DEFT; CNSL BEDNARSKI CAN TURN OVER ALL DISCOVERY IN HIS POSSN EXCEPT THE 6TB
HRD DRIVE WHICH IS SUBJECT TO A PROTECTIVE ORDR; CNSIL DOES NOT HAVE ALL OF
THE DISCOVERY AS SOME OF IT IS IN THE POSSN OF PREVIOUS CNSL BAEZ; CNSL TO
PROVIDE IN ELECTRONIC FORM WHAT HE CAN PROVIDE; CNSL TO ALSO CHECK TO SEE IF
HE HAS ANY DISCOVERY THAT WAS PREVIOUSLY PRINTED PROVIDED TO DEFT DIRECTLY;
CNSL TO PROVIDE W/I 30 DAYS & PROVIDE LIST TO CT AS TO WHAT HAS BEEN SENT TO
DEFT; ELECTRONIC DISKS TO BE SENT TO SISTERS ADDRESS; CT ALLOWS CNSL TO W/D
TODAY HOWEVER, CNSL TO COMPLY WITH TODAY'S CT ORDRS; DEFT TO CONTD TO OBTAIN
ANY ADDT'L DISCOVERY FROM CNSL BAEZ THAT CNSL BEDNARSKI DOES NOT HAVE; CT
NOTES THAT AFTER 60 DAYS, DEFT IS TO PROVIDE CT W/ UPDATE AS TO ISSUES W/
OBTAINING DOCS, ETC FROM CNSL BAEZ; DEFT TO ALSO CONFER W/ APPELLATE CNSL TO
SEE IF EVERYTHING MISSING CAN BE OBTAINED FROM APPEALATE CNSL; AFTER 60 DAYS,
CT MAY POSSIBLY ORDR DA TO RE-PROVIDE ALL DISCOVERY TO DEFT AGAIN (EXCLUSIVE
OF ANYTHING NOTED IN PROTECTIVE ORDR); AGAIN, DEFT WLD NEED TO SPECIFY WHAT
ITEMS ARE WANTED FROM THE HARD DRIVE & WHY THEY ARE BEING RQSTD; UNTIL THAT
IS RCVD, PROTECTIVE ORDR WILL STAND; DEFT RQSTS A LIST OF ALL FILES ON THE
HARD DRIVE TO BE ABLE TO SPECIFY WHICH FILES HE IS RQSTING FROM THE HARD
DRIVE; DA TO CHECK W/ DA TECH TO SEE IF PROVIDING AN INDEX OF FILES IS A
POSSIBILITY & PROVIDE UPDATE/RESPONSE TO DEFT W/I 30 DAYS; RE: DEFT'S ISSUE
RE: PROTECTIVE ORDR & CNSL BEDNARSKI, CT NOTES THAT THAT IS PART OF THE
APPELLATE PROCESS & CT CANNOT ENTERTAIN THAT ISSUE; RE: OTHER PROPERTY BEING
ROSTD BY DEFT, THIS CASE IS STILL UNDER AN APPEAL & DA WILIL NOT RELEASE ANY
PROPERTY AT THIS TIME NOR IN FORESEEABLE FUTURE DUE TO ANY POST-CONVICTION

RELIEF THAT MAY BE SOUGHT; RE: MTN FOR APPT OF CNSL, CT DOES NOT HAVE

AUTHORITY TO APPT CNSL FOR WHAT DEFT IS RQSTING & DENIES RQST FOR APPT OF
CNSL; CT ORDRS THAT ALL PLEADINGS FLD BY DA BE SENT DIRECTLY TO THE DEFT AT
DOC AS WELL AS ANY CNSL OF RECORD; DEFT MAY BE RETURNED BACK TO DOC; DEFT
GRANTED PERMISSION TO APPEAR BY PHONE FOR FUTURE HRGS; CASE RECLOSED /LAW

APPENDIX D

PAGE 1



DISTRICT COURT, EL PASO COUNTY, COLORADO
El Paso County Judicial Building

270 S. Tejon Street, PO Box 2980 DATE FILED: December 6, 2021 11:00 AM
Colorado Springs, CO 80903
Telephone: 719.452.5000

The People of the State of Colorado,
Plaintiff(s),

VS.

JAMES WOO,
Defendant. ACOURT USE ONLY A

Case #: 2016CR2069

Division: 17

ORDER DEFERRING RULING ON DEFENDANT'S MOTION FOR RETURN OF
PROPERTY, DENYING DEFENDANT’S MOTION FOR DISCOVERY, AND DENYING
MOTION TO MODIFY PROTECTIVE ORDERS

There are several issues in this matter pending before this Court. But prior to addressing those
issues, the Court must recite some of the history in this matter. First, a jury convicted Mr. Woo
of first-degree murder on February 6, 2018. In accord with Colorado law, Judge Dubois
sentenced him to life in prison without the possibility of parole on that same day.

The Office of the Public Defender, on Mr. Woo’s behalf, filed a notice of appeal for the criminal
conviction on March 26, 2018 (the “Direct Appeal™). The Court of Appeals identified the Direct
Appeal under case number 18CAS584.

On May 22, 2018, Mr. Woo, through his then local trial counsel Richard Bednarski, filed a
Motion to Allow Release of Ilard Drives to James Woo's Family (the “Hard Drive Return
Motion™). In that motion Mr. Woo’s counsel sought an order from the Court permitting him to
release hard drives in discovery to Mr. Woo. At a hearing held on May 25, 2018 on the Hard
Drive Return Motion, the defense clarified that request and indicated defense counsel wanted to
release copies he received from the district attorney to Mr. Woo’s family. The district attorney
objected. The trial court ordered defense counsel to state specifically what Mr. Woo wanted
released from the hard drive.

On March 18, 2020, Mr. Woo’s local trial counsel moved to withdraw. The trial court denied
that motion based upon the outstanding issue regarding the Hard Drive Return Motion via an
order issued May 17, 2019.

AFFENDIX E



Local trial counsel filed the status report requested by the court’s order of May 17, 2019 on May
29, 2019. The upshot of that response indicated that Mr. Woo sought everything other than
photographs and videos related to the murder victim in this case. The response also indicated
that some of the materials on the hard drives at issue were the subject of a protective order from
the trial court.

Mr. Woo, pro se, filed a motion (o appear telephonically regarding the Hard Drive Return
Motion that the court received on June 5, 2019. On September 18, 2019, the court received two
additional pro se motions {rom Mr. Woo. One sought the removal of the protection orders on
some of the discovery, specifically the removal of the protection order on what he described as
being a six-lerabyte hard drive. The second requested both release of property in his atlorney’s
possession as well as release of discovery to him.

The prosecution filed a response on to those motions on February 4, 2020, which claimed, with
authority, that the trial court lacked jurisdiction to issuc any orders on the case while the matter
was on direct appeal.

The trial court held a hearing on February 6, 2020. The court ruled that local counsel could
release all discovery to Mr. Woo except for the six-terabyte hard drive subject to the court’s
protection order. The court reiterated that the defendant had to specify what he wanted from the
hard drive prior to the court ordering the release of anything.

Local trial counsel filed a letter on March 9, 2020 detailing compliance with the court’s orders.
That letter indicated he provided a complete copy of the bates stamped discovery to Mr. Woo’s
sister. The letter indicated counsel withheld some items, including discs 90-91 containing
pornographic and sadistic images and discs 106A-E, which counsel identified as a cell phone
extraction which, apparently, he could not copy.

Mr. Woo filed another pro se motion which the court received on March 25, 2020. That motion,
among other things, requested the court order the district attorney to provide discs 106A-L to his
designee. The motion also sought several other things.

The Court of Appeals denied Mr. Woo’s Direct Appeal in an unpublished decision on November
25, 2020. The Colorado Supreme Court denied Mr. Woo’s petition for review of that decision
on March 29, 2021.

And finally, Mr. Woo filed a Motion to Address Pending Motions on January 28, 2021. Judge
Dubois issucd an order requiring a status report [rom the prosecution on October 8, 2021, and
they filed that status report on November 5, 2021.

ISSUES

There are several issues the court must now address in this matter. First, although the parties
have treated Mr. Woo’s request for release of property and request for discovery as the same
request, they raisc separate and distinct issucs. And the legal standards applicable to the two
issues are different. Sccond, Mr. Woo requested the Court lift protection orders on portions of
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the discovery. Third, there is a real question as to whether the trial court had authority to issue
any orders during the pendency of Mr. Woo's direct appeal.

JURISDICTION

Taking the last of those issues first. On February 6, 2020, after Mr. Woo’s appeal had been
perfected in the underlying criminal case, Judge Dubois issued an order which stated that, il Mr.
Woo could not receive all of the items he was requesting from his original trial and appellate
counsel, the court could “possibly order DA to re-provide all discovery to [Defendant] again” but
in that case the court would require Mr. Woo to provide a list of everything being sought and the
reason for his request.

Mr. Woo sought to appeal Judge Dubois’s order and in 2020CA564 the Court of Appeals found
that the order was not a final appealable order, but also expressed concern that the trial court may
have lacked jurisdiction to issue the February 6, 2020 order because the direct appeal was still
pending at that time. Case law justifies their concern:

Unless otherwise specifically authorized by statute or rule, once an appeal has
been perfected, the trial court has no jurisdiction to issue further orders in the case
relative to the order or judgment appealed from. Consequently, should it be
necessary for the trial court to act, other than in aid of the appeal or pursuant to
specific statutory authorization, the proper course would be for a party to obtain a
limited remand from the appellate court.

People v. Dillon, 655 P.2d 841, 844 (Colo. 1982).

Because there was no limited remand at the time Judge Dubois issued the February 6, 2020
order, and because the return of property order did not relate to assist in the appeal and was not
done pursuant to any specific statutory authorization, the trial court did not have jurisdiction at
the time. “It is axiomatic that any action taken by a court when it lacked jurisdiction is a nullity.”
Id.

Where does that leave the parties? That is the crux of the issue now facing the court. And given
the court lacked authority for its prior orders; the slate is clean for this court to address the issues.

RETURN OF PROPERTY

Going back to the two different requests Mr. Woo makes—and addressing his request for release
of property first.

Mr. Woo’s request for the return of property scized by law enforcement presents a difficulty
because there is a split of authority among Colorado Court of Appeals divisions as to whether
trial courts have jurisdiction o resolve such motions after a defendant has been sentenced. In
Strepka v. People, 489 P.3d 1227 (Colo. 2021) the Colorado Supreme Court acknowledged this
split of authority but, since the exact issue was not before the court in that case, declined to
articulate which approach to determining jurisdiction was appropriate:




The division in [People v.] Chavez[, 487 P.3d 997 (Colo. App. 2018)] is one of a
number of divisions of the court of appeals to consider the extent of a trial court’s
jurisdiction to resolve motions for return of property in criminal cases. See
Chavez, 4 13 (“[O]nce a valid sentence is imposed . . . a criminal court has no
further jurisdiction.”); People v. Wiedemer, 692 P.2d 327, 329 (Colo. App. 1984)
(“A trial court loses jurisdiction upon imposition of a valid sentence except under
the circumstances specified in Crim. P. 35.7); see also People v. Hargrave, 179
P.3d 226, 228 (Colo. App. 2007) (“When the need lor property scized in a case
has ended, the trial court has the jurisdiction and the obligation to order its return
and, if necessary, to conduct a hearing to determine its appropriate disposition . . .

)

With the exception of Hargrave, the divisions in these cases have generally
concluded that the trial court loses jurisdiction upon the imposition of a valid
conviction and sentence.

Strepka, 489 P.3d at 1231. However, because these cases addressed the return of lawfully seized
property and the defendant in Sirepka was seeking the return of illegally seized property, the
court determined that the “question of which, if any, of these approaches is correct” was not
before them, and did not resolve the split of authority. So the question remains unanswered.

Case law presents two different approaches to resolve this issue. The Court of Appeals described
them in Chavez:

Divisions of this court are split on whether criminal courts have jurisdiction over
motions for return of property made after a defendant has been sentenced.

In People v. Wiedemer, 692 P.2d 327, 329 (Colo. App. 1984), a division of this
court held that the imposition of sentence ends a criminal court’s subject matter
jurisdiction, with the sole exception of motions brought under Crim. P. 35.
Because Crim. P. Rule 35 did not authorize the court to deal with matters of
property, the division reasoned that criminal courts do not have jurisdiction over

such motions made after sentencing. /d.; see also People v. Galves, 955 P.2d 582
(Colo. App. 1997).

A different division held in People v. Hargrave, 179 P.3d 226, 230 (Colo. App.
2007), that “the [criminal] court has ancillary jurisdiction, or inherent power, to
entertain defendant’s post-sentence motion for return of property.” See also
People v. Rautenkranz, 641 P.2d 317, 318 (Colo. App. 1982). The division rclied
on the test for ancillary jurisdiction used by federal courts. 179 P.3d at 229-30.
Under this test, ancillary jurisdiction attaches when:

(1) the ancillary matter arises from the same transaction which was the basis
of the main proceeding, or ariscs during the course of the main mater, or is
an integral part of the main matter; (2) the ancillarv matter can be
determined without a substantial new factfinding proceeding; (3)



determination of the ancillary matter through an ancillary order would not
deprive a party of a substantial procedural or substantive right; and (4) the
ancillary matter must be settled to protect the integrity of the main
proceeding or to insurc that the disposition in the main proceeding will not
be frustrated.

People v. Chavez, 487 P.3d at 998 (quoting Hargrave, supra and Morrow v. District of
Columbia, 417 F.2d 728, 740 (D.C. Cir. 1969) (emphasis supplicd in Chavez).

But as the Supreme Courl in Sirepka court noted, most cases find that trial courts lack
jurisdiction to resolve requests for the return of lawfully seized property after a defendant has
been sentenced.

The case with facts most like Mr. Woo’s is Chavez, where the Detfendant sought the return of
two computers and numerous compact discs holding information. In that case, although the court
ultimately elected to follow the line of cases which stated that criminal courts have no
jurisdiction beyond that granted by Crim. P. 35 after a defendant has been sentenced, the court
still noted that even if the Hargrave ancillary jurisdiction test were applied, the court would not
have jurisdiction because the property requested “could contain both property subject to return,
such as innocuous family photos, as well as (or only) contraband not subject to return, such as
photos of unlawful sexual behavior involving” the defendant, and that such “an inquiry would
invariably involved ‘substantial new factfinding proceedings.” Chavez, 487 P.3d at 999 (quoting
Hargrave, 179 P.3d at 229-30). So too here.

But even the Chavez case presents a wrinkle in considering this matter. Because the Chavez
court noted in a footnote that their determination that the criminal court did not have jurisdiction
did not leave Mr. Chavez without a remedy because civil district courts are courts of general
jurisdiction and Mr. Chavez could potentially file an action there for the return of his property.
Here, Mr. Woo did. He did so by filing a replevin action against both the El Paso County
Sheriff’s Office and the Fourth Judicial District Attorney’s Office in case 2019CV103 (the
“Replevin Case”).

A different district court judge dismissed the Replevin Case. Mr. Woo appealed that
determination. And while the Court of Appeals upheld the district court’s decision to dismiss the
Replevin Case the Colorado Supreme Court has since granted Mr. Woo’s petition for review.

Now, a defendant’s ability to receive alternate reliet was not a determinative issue in Chavez or
any of the other cases where court addressed jurisdiction to resolve return of property motions.
But Mr. Woo’s replevin litigation, referenced above, scems likely to provide an answer (o the
question of whether this court retains jurisdiction to order the return of lawfully scized property.

That is because the Colorado Supreme Court granted review on his case to determine, “|w]hether
the court of appeals erred in holding that the Colorado Governmental Immunity Act does not
violate petitioner’s constitutional right against deprivation of property without duc process in
barring his replevin claim, even if the criminal court lacks jurisdiction to address a post-sentence
motion for return of property.” See 2021 WL 37113304.



Under these extremely unusual circumstances, the Court believes reserving ruling on Mr. Woo’s
property return request to be the appropriate course. Any order this court issues given the
pending appellate case clouds, not clarifies the issue. Should the Colorado Supreme Court
permit Mr. Woo’s replevin claim to proceed, then he has a method to seek the return of his
property. If the opinion rules otherwise, then this Court will render a decision with guidance
from the Colorado Supreme Court, if any, from that case. And finally, if the Colorado Supreme
Court takes no action, the Court will then consider thesc issues on their merits.

Depending on what happens, the issue of whether Mr. Woo has an alternative recourse in his
civil case is one factor the court could consider in determining whether the court has jurisdiction
to resolve this issue. Afler all, if there is a right the law should provide a remedy. But until the
case before the Colorado Supreme Court resolves, this court cannot perform the full analysis
necessary.

The Court therefore orders that Mr. Woo re-raise this issue, if nccessary, after the Colorado
Supreme Court takes some action in Woo v. £l Paso County Sheriff’s Office and Fourth Judicial
District Attorney's Office, Supreme Court case 20SCR865.

MR. WOO’S DISCOVERY REQUEST

The second issue for the court is to determine how to handle Mr. Woo’s current discovery
requests. In addressing this issue, the court tirst notes that the court issued several orders during
the pendency of Mr. Woo’s direct appeal. Because the court lacked jurisdiction to enter those
orders and because orders issued without jurisdiction are a nullity, this court vacates them.

The status of post-conviction discovery requests is not at all certain under the rules of criminal
procedure or Colorado law. Crim. P. Rule 16, by its title and terms, applies to *Discovery and
Procedure Before Trial.” And generally speaking, a district court has little authority to do
anything in a criminal case after conviction, save for proceedings pursuant to Crim. P. Rule 32
and 35." Neither of those rules address discovery requests or requirements. Further, Colorado
“remains one of the few states that has never deviated from the traditional doctrine holding that
courts lack power to grant discovery outside of thosc statutes or rules.” People in the Interest of
E.G., 2016 CO 19 1 12 (denying the defense access to a crime scene inside a non-party’s
residence). Further, there is no general right to discovery in criminal cases. /d. at T 23 ciling
Weatherford v. Bursey, 429 U.S. 545, 559 (1977).

In 2009 the United States Supreme Court, in District Attornev’s Office for Third Judicial Dist. v.
Osborne, 577 U.S. 52 addressed whether defendants have a constitutional due process right to
discovery in postconviction proceedings. The Court stated:

A criminal defendant proved guilty after a fair trial does not have
the same liberty interests as a free man. At trial, the defendant is
presumed innocent and may demand that the government prove its

' Crim. P. Rule 32.2 does deal with post-conviction proceedings in death penalty cases and deals with discovery
issues. But by its terms it applies only in the now defunct death penalty process.
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case beyond a reasonable doubt. But “[o]nce a defendant has been
afforded a fair trial and convicted of the offense for which he was
charged, the presumption of innocence disappears.” Herrera v.
Collins, 506 U.S. 390, 399, 113 S.Ct. 853, 122 L.Ed. 203 (1993).
“Given a valid conviction, the criminal defendant has been
constitutionally deprived of his liberty.” [Connecticut Bd. of
Pardons v.] Dumschat, [452 U.S.] at 464, 101 S.Ct. 2460 (internal
quotation marks and alterations omitted).

The State accordingly has more flexibility in deciding what
procedures are needed in the context of postconviction relicf.
“[Wlhen a State chooses to offer help to those seeking relief from
convictions,” duc process does not “dictat[c] the exact form such
assistance must assume.” Pennsylvania v. Finley, 481 U.S. 551,
559, 107 S.Ct. 1990, 95 L.Ed.2d 539 (1987). [A defendant’sj right
to due process is not parallel to a trial right, but rather must be
analyzed in light of the fact that he has already been found guilty at
a fair trial, and has only a limited interest in postconviction relief.
Brady is the wrong framework.

Osborne, 577 U.S. at 68-9.

So Oshorne and other state cases which have examined a defendant’s postconviction right to
discovery have looked to a particular state’s postconviction procedures to determine whether a
discovery right exists. In a survey of state criminal cases, all of the cases where a defendant has
been found to have had a right to discovery in postconviction cases have relied on the particular
state’s postconviction statute or state-specific caselaw.?

As noted in footnote two above, most state cases allowing postconviction discovery find it
permissible as an exercise of the trial court’s inherent authority. This inherent authority over
discovery issues though, may not apply in Colorado. *“[U]nder Colorado law, district courts have
‘no freestanding authority to grant criminal discovery beyond what is authorized by the
Constitution, the rules, or by statute.”” People v. Kilgore, 455 P.3d 746, 749 (Colo. 2020)
quoting People in Interest of E.G., 368 P.3d 946, 950. A “trial court’s authority to grant
discovery . . . must be limited 1o the categories expressly set forth in the rule.” Richardson v.
District Court, 632 P.2d 595, 599 (Colo. 1981).

2 See State v. Szemple, 252 A.3d 1029, 1044 (N.J. 2021) (State postconviction rules and due process did not typically
allow discovery in postconviction proceedings, but “where a defendant presents the [postconviction] court with good
cause to order the State to supply the defendant with discovery . . . the court has the discretionary authority to grant
relief.”); Canion v. Cole, 115 P.3d 1261, 1263 (Ariz. 2021) (State postconviction rule did “not provide a process for
obtaining discovery in [postconviction| proceedings” but “trial judges have inherent authority to grant discovery
requests in [postconviction] proceedings upon a showing of good cause.”); State v. Kleiizen, 702 N.W.2d 750, 761
(Wisc. 2008) (“Nowhere in the statute does it specifically address postconviction discovery requests, although case
law does permit postconviction discovery in certain circumstances . . . Nevertheless the statute obligates, pursuant to
the duc process requirement, that the State disclose any exculpatory evidence.”); Reed v. State, 116 So.3d 260, 267
(Fla. 2013) (“There is no unqualified general right to engage in discovery in a posiconviction proceeding.
‘[ A}vailability of discovery in a postconviction case is a matter firmly within the trial court’s discretion.™).
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Because, pursuant to Osborne, there is no due process right to postconviction discovery and
under Kilgore and Richardson, a district court’s authority to order discovery is limited to that
authorized by rule or statute, the prosecution can only be required to provide postconviction
discovery to Mr. Woo if such discovery is expressly provided for in the discovery rules. By ils
plain terms, Crim. P. 16 only applies to discovery obligations prior to trial. Similarly, the “plain
language of Crim. P. 35(c), promulgated by the supreme court, does not authorize discovery
procedures. . . . Had the supreme court intended to allow such discovery in connection with at
Crim. P. 35(c) motion, it casily could have said so.” People v. Thompson, 485 P.3d 566, 572
(Colo. App. 2020). Again, the court notes the legislature built in discovery requirements in the
death penalty context and did not build in those requirements for proceedings under Crim. P.
Rule 35.

Although Thompson examined a defendant’s postconviction request for additional discovery of
testing which had not been done prior to trial, reading its plain language interpretation of Crim.
P. 35(c) alongside Kilgore creates a strong presuniption that Crim. P. 35(¢) does not authorize
discovery at all, and absent such authorization in the rule, the court does not have the authority to
grant discovery in postconviction proceedings.

Even Federal courts impose limitations on post-conviction discovery. See U.S. v. Cuya, 964 F.3d
969, 974 (11" Cir. 2020). There, a prisoner has no right to discovery until after a prisoner files a
petition under 28 U.S.C.A. Sec. 2255 (the rough federal equivalent of a petition under Crim. P.
Rule 35). Once a person files a petition, the federal courts apply a good cause standard to
discovery requests. /d.

But, the Court notes that there is a sense of fundamental fairness that should allow Mr. Woo,
even after his conviction and denied appeal, to have materials necessary to participate in
whatever remains of his defense. And discovery, at least the relevant discovery, is the method to
do that. This court, absent the Colorado case law noted above, would find a limited discovery
right to provide some of the materials Mr. Woo requests if left to its own devices. That being
said, the court has no authority, at least at this juncture, to order what Mr. Woo requests.

The court notes, though, that there is evidence Mr. Woo received the bulk of discovery.
According to the letter filed by Mr. Bednarski on March 9, 2020, he provided a complete copy of
the paper discovery to Mr. Woo’s designee (his sister) as well as all discs of information except
items clearly subject to the Court’s protective orders and series of discs he could not copy. The
Court is also uncertain as to whether the prosccution provided any discovery directly to Mr.
Woo.

Given the status of these issucs and given that Mr. Woo received the bulk of discovery through
his attorney, the court respectfully denies his motion for discovery.

MR. WOO’S REQUEST FOR REMOVAL OF THE PROTECTION ORDERS

Mr. Woo also requests the court remove the protection orders issued in this case for certain
portions of discovery. The history of this issuc bears mention. The prosccution filed a “Motion
to Protect the Releasc of Intimate Photos of the Victim, Deny the Usc of These [mages at Trial,



and Require the Defense to Return or Destroy Explicit Images at the end of the trial” on
December 18, 2017.

The trial court granted that motion on December 22, 2017. Mr. Woo’s defense counsel conceded
the motion, made no objection to the protective order, and agreed to return those images after the
trial.

Mr. Woo now request the court lift that order. The court notes, pursuant to Crim. P. Rule
16(1I1)(d), that Judge Dubois had authority to enter a protective order for these materials. And
the court believes the danger of emotional damage, psychological damage, and embarrassment to
the family of the murder victim justified the court’s decision then.

And those dangers continue and justify the protective orders now. As a court of general
jurisdiction, the court believes it has the authority to restrict access to materials such as these.
The protective orders exist to do just that. The coutt denies Mr. Woo's request to lift the orders.
And if the court lacks jurisdiction, because this issue is not one falling under Crim. P. Rule 35,
the court could not afford him the relief he requests anyway. The court therefore denies his
motion to lift the protection orders in this matter.

SO ORDERED: December 6, 2021

/s/ Samuel A. Evig
District Court Judge
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