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Refifioner James Woo (“Wao”) Submifs the following Reply Brief in response To the Respondenls’
Ansver Brief (‘A8") @d Amici Curiae’s Brief ("Amici Brief").

I The Coul of Apeals erved in hoding thal The (elorade Gowemmenlal Tmmunily Act

('Ca1n") does nof violale Woos condifilional righ! agains! deprivion_of properly withoul due process

in barming hi< replevin clam, €ven if the crimnal cour! lacks jurisdiclion fo address a pos]- senlence

moion _for refum_of propery.

A Respodenld’ procedul due process agumenls fail because hey rely upon
pafently false faclval _asserlions. '

Respandenls indicale that Wods criminal appeal was filed “on or aboul Mafch 26, 208" and

“Was pending for over four years, unfil lasf monl, when iT was Yemanded back fo the crimnal Trial
cour on or abost May 9, 2022.” (AB, p. 1) In suppor], They pravide a copy of Woos Nolice of
Appeal, Filed Janvary 31,2022 (1d., Alendum pp ADDCOt001-ADD00CI3), and The TesulTing Mandale indicaling

dismissa] withou! prejudice, daled May 9, 2022 (1d., Addendum p ADDAUGOI4). These do ol Concem Wods
conviclion, but the criminal Court’s December 6, 2021 yulings on his Seplember 18, 2019 malions for
refur of properly, discovery, and remoial of profecive order. (14., Addendum pp ADDOOOSOH=12; p
ADDooogos, 2) They indicale That The Cour of Appedls affinmed Woos conviclion on November 25,
2026 and this CouT denied cerlorati veview on March 29,2021 (Id-, Addendum p ADDOO0OO, T 2;
p ADDO00OOS, TT; see also Opening Brief ("0B"), p I n.1) Woo pravided & copy of The Same
order and discussed ifs confents. (0B, p 6 Appendix E) He Submilted a PeliTian for WriT of
Ceriorari Cancerming that order on April 24, 2022 (Case No. 2022$¢327)- Thus, Respandenls” asserTion

thal Woo's appeal of his conviclion was pending for over four years unfil May 9, 2022 is false.

More imporantly, Respondenls confinve To falsely allege thaf Woo filed a malion for reurn




of properly on May 22, 2018 and that the Criminal CourT addressed ifs merifs on May 25, 208.
(AR, plmTZ) As with their brief on appedl, their aggumenls here rely heavily upon this
caleqorical falschead. See AB, p 7, T | (“Felfioner has been heard af leas] Twice in The Criminal
Trial cout on his reguest for refum of properly.”); p 10, ) (“he Trial cour addressed
pelitioner's mafion for Telum of ifems confained on his hard drives Three days affer i was
filed."); p15, 1 (“pelitioner did have an adegude posT-seizute remedy when he filed, and
was heard by The cour], on af leasT Three molions L1 for relum of The preperfy in his crimina|
case.”); p 18, w2 ( Agan, peliiancr had af leasl Three hearings, So we Cannf Say Thal he
was dened an opporfunily 7o be heard. The facf thaf pefifioner did nof obfain Jhe relief

he wafc does not demonsfiule & remedy wag unavailable or inadeguale. "); p 19 ( Pelifioner's
own failsee To comply wifh The Trial Courl's order fo provide defails, rendered felief
“unavailable” o him, and it was his ermor To Core.”); p25, WA( " The yecad Shows The Trial
coul did naf opf o decline juiisdiction, if addressed pefilioner’s melion for velurt less Than
thiee days affer if was fild *).

As \ibo indicaled in his Opening Brief, The May 22, 2018 malion filed by his cefense
counsel (\Consel ’) only requesied pemnission fo telease discovety hard drives in_his possession T
Woo: “Undersigned Counel... is Seeking permission To release The hard drives before feleasing Them
™ Mr. Woo."(CF p 3% T4; 0B, pp 4=5) The Crimina] courfs May 25,2018 Minle Order provides
Clarificalion = “[COUNSEL] NOTED THAT HE IS NoT [RESUESTING] RELEASE OF ACTUAL HARD DRIVES Bur
[T0 BE] ABLE T0 PROVIDE THE CO7IES THAT HE HAS RECELVED FRoM THE DA T0 [Woo's] FAMLLY.

(0B, Appendix C) Ifs hisforical summary of the issue is Consislenf with Wods Slalemenf of facls




and confradicls That of The Respondenls. (See AB, Addendun p ADDOOCOOK, T3)( “[Counsel] Soughl an
order... pemilling him fo release haid drives in discovery To Mr. Woo. AT a hearing held on
May 25,208 the defense clarified thaf requess and indicafed defense counsel wanfed fo
telease copies he received from the dislic afforney To Mr. Wads family.”) Thus, the mofion
had nathing To do with Woos seized properly. Counsel requesled To ielease discovery in his
client file that was polenlially subject fo a prafedive ofder To Wods family. The discovety
hadl drives conlain af leasT six Terabyfes ("678") of consdlidaled Forensic dala exfrackd from
af least 16 electionic devices seized From Weo, the vidim, and ofhers. (See Appendix 1, p),
) “the 6TR hard drive was Creafed by the EPSO compuler forensics unif from Their
forensic Seatch of various devices.”) The May 25, 2018 Minfe Order direcling Woo o STATE
SPECIFICALLY WHAT ITEMS ARE WANTED FROM THE HARD DRIVE, WHY THEY ARE BEING [REGUESTE
(08, Appendix ) Thus Concerns These forensic discoiety files in Caunsel’s possession 5 nof

any seized hard drive or ofher progerly.

Wao clarified this in The feplevin case. (cF pp 4445 2-4) On appeak he devled
pages 7-10 of his reply brief addtesing the Same false allegalions. In The cumenl (ase, he
again provided clarfialion in his Opening Briet (08, pp 45), moving To append documenfs “‘for
faclal clarificalion, in light of the Respundeale’ numerous false asserfions on appeal that [Counsel]
moved for e reforn of his proery in me Crimnal couil in 20/€. "('R)F‘Tmner’g Mofien for Judicial
Nofice, submified April 5, 2022) Sfill, Respondents persisl with Teir false allegafion. This is no

longer @ maller of inadverfenf miscomprehension, bl infenlional misrepresenlalion. By excessively

repedling The falsehod, They successkully misled The Covrl of Appedls. See Weo v. E] Faso Cly.

Sheniff's Office, 2020 CoA 134 w3, 19, 2. Now They emplay the Same Taclic To mislead This Coufl,




As such, all of Respondens’ above~ciled agumens Thaf rely upon The May 25, 2018 order fail.

As for The Maich 22, 2019 “Fecple’s Respanse To Defendan’s Reques] for Refom of Properfy ’
(AB, p 4, m3; OB, Appendix B; CE pp 31-32), Woo did nol file his properly reguesf leffer with The
criminal courf. He Senf it only fo The Prosecdion as an informal demard, who Then filed it
tesponse with the caurt wifhouf Serving Woo, alluching Wods leffer as “Atiachment A".z((E p3,
1) In his leffer, Woo combined Two separde requedls for : (D the release of a few of his Sized
properies (CF, pp 3182, T 161, ); and (D) congenl To The release of all excepl profecled
confenfs i the aforemenlioned 618 digcovery hard drive That The proseculion - provided Counsel,
pursuan® To fhe May 25, 2018 Mine Order (Ig., T 1a,2,3,5). Rilice nexer seized a 618 drive
from Woo. (CF, pp 476) I was genenled by The Respondenls™ Compuler forensics unif. (Appendix |)
Thus, the Praseculions indicadion Thal Woo musl "Comply with The Courf's (May 25, 2018) diteclion
and give The People a list of The files he wanls "(CF, p32,m5; A8, p#, m3) Concems The
678 distovery drive 5 nal Weds seized had drives or olher properTy.3

B.  The CGIA Violafes procedufu| dve process in barring Weos claim.

I, Respondenls enanecisly confend fhat oo has 1o profeciad properly
inferest_in_his_Scized properly. (AB.pp I1-13,°¢")

Referencing Wods Two prefrial malions To Suppress €vidence in his Criminal case, Respondenls

Lpye to the lack of proper Service, Woo was unawafe of the Prosecufion's fesponse To his lefler uah]
Respondents provided if with Their moafion To dismiss.

2 Respordenfs omiTkd Wods leffer fiom the Prasecdlion's response 5 ifs conlerfs Confradicfal Their

false asserfion on appeal Thal fhe lefler and 1esponse were dakd March 2018, thus puiporfedly eleblishing
Woo's dale of discovery of injury in supporl of Their ndfice of claim argumenf thal woos claim’ we
forever barved.

3 The Prosecilion’s allegalion that Woo shle from his employer, thowh irrelevant here, is unsuppored

by evidence. Woo was never chaggel with Such Crime, vor did the employer, whom oy alleged fo
have commitled milliens in Tax frawd (Case No. 2016CR 2069, Defendanl’s Melion for Release of Fropérfies
and Discovery, p 7, 22, filed Sepfember 18,201), €ven file a pdice reparf fo Wee's [cnonledge-

I




arqoe that Woo had a meaningful remedy for unlawfully Seized properly. (AB. pi2)

[A] difficdly in The fedea] rule provisions for cuslady and dispasifion of proper)
Lis] the failve To discriminate belween proceedings for Suppiession of evidence a
ploceedings for The refum of Seized property. ...[TThe disfvic] court, once ifs need
Tor the properly has Terminded, has bah The jurisdidion and the duly fo refum
the conlesled properly L1 veqardless and independenlly of The Validily or invalidity
of The underlying Search and Seizure.

Unifed Stafes v, Wilson, 540 F.2d 1100, 103~0 (D.C. Cir. 1976)(cilalion omiled),

MosT of Woo's properfies were legally Seized. Counsel moved Jo SupPress evidene eized
from Wods slorage unit and residence based on illegal police enlties, failing To argue thal Same

of The properfies were Seized oufside fhe Scope of the subsequent waranls as Woo confends. (CF,
Pp 4649, T 13; p 51, Tl p 36, M I-2) However, fhey never moved for The “Yelum of the
properly” as Respondents falsely allege. (AB, p 15, 7T1) Weo only filed ane malion for vefom of
plopery, on Seplember 18, 2009

[The legalily vel non of the search or Seizuie is nd televan] fo disposifion of

a wmafion For refun of resforalion of the properly... If the Seizue is for

evidenfiary puiposes of Thinas innacen! in Themselves, as for exampie an idenfifying

Yarment or incriminaing Fecords, The lawfulness of the Seizute goes only to the

guestion of when They Should be refumed ) when their evidenfiary ui.‘}iTy i$

oxhausfed, the owner shoud have back his gvercoat or his business Jedger.

Wilson, 5% Fad af 1103 nd (¢ ifing Model Code of Pre-Armaignment Frocedure § S 280.3 (American
Law Insl. 1975)). All propetly That Weo Seeks fit fhis descriplion, whether o nal legally seized.

As for Weds lawfully Seized properly, Respondenls argue that “he is nol enfifled To refum
unfil all evidenfiary Uses are complete.” (AB, p 12) Despike woo's comviclion, affitied on appeal, Resporders
Confend that “there was a real passibilily of a new frial affer a Successtol appeal or posf-conviction
procecding, fendering evf‘denﬁ‘ary use of the Seized properf/ in(om,a)efe." (., pl3, 'ITI) On This basis

alone, they leap fo the Canclusion Thal “Wherefore, Woo camel prove he has a properly inferest




profecied by The consififion.” 1d. This ermaneows Conclusion implies that the Seized properly is forfeifed
and no lomer Weds prapedy, even upon his affiomed convidlion. IT presumes The Sfafe can refain the
praperly indea‘mikiy, disreqarding the fact that Woo has been deprived of a hearing af which fo
defeimine evidenliary use and why the majorily of the propery was nof used at Trial or even
maved for admission. Even The CouT of Appeals’ due process analysis indicafes < “We assune for The
sake of our andysis that fhe properly Woo Seeks fo oblain bekngs fo him. Under Thaf assumpfion,
he suffered a deprivalion of a propedy inferest when the Slale seized and did not relum fhe

Propevf)/. ! Woo af T 17 (emphasic added) See also Faople v STrock, 931 P2 538,539 ((ole. App.

1996)( e defendant eslablishes @ prima facie case(of ownerchip) by showing That fhe properly
was Seized af the fime of anesl and held by law enforcement authorifies.”). oo clearly has
a praleckd properly inferest o his Seized properly.

Amici indicale: " the prosecdfion roulinely argue thaf Some of all of the Seized propery
shaild nat be refomed becase it may be needed as evidence if the defendail is granled a
new frial affer a sucessfol direct appeal or poslconviclian proceesing.” (Amici Brief, pp 3°%)
This sugeesls « standad praclice irvespeclive of aclal evidenliaty need, despile how Speculalive
and Yemfe the possibilily is that a defendanf will veceive a new Trial. Weo addresed This
Corcern Tn his Opening Brief. (See OB, pp 19-21,"V.") Amici’s argumen! Tha “evidenTiary B,
may nat end unfil the conviclion ¢ Subsequenlly affmed on appeal and poslcanviclion relief
has been denied” (Amici Brief, p4) disreqards Woos conlenlion That defendanfs like him with
class | felony convictions can never fully exhaust pofconvichion remedies. (08, pp 19-21,"Y.") Wit
no fime limit fo pelifion for relief, there is always fhe Yemde possibilily of a new fvial based

on newly discovered evidence. Id. The criminal courl and Frosecdfion can exploif this fo avoid




ever halding @ properly hearing, Thus felieving The Froseculion of The burden Jo prove @ connecTion
befween the properfy and criminal adivify even i the cou has posT-senlence jurisdicfion. To
indefinifely defer a hearing based on The Specdalive possivilily of a new Trial is Jo deprive Woo
of his propery wilboT due process

[Tlhe governmen] may naf by exercising ils power To Seize, effec a De Faclo
Forfeilure by relaining The properly seizal indefinilely. See generally Unifed Sfakes .
United Sfafes Coin and Corrency, 401 U.S. 715, 718, 91 S. CT. Jol, 28 L. Bd. 2d ¥3%
(1970 (forfeifure musT be based on finding Thal properly was used in conneclion
with wrangfol conducT). ... [PTroperly used a¢ evidence musT be refumed once the
Criminal praceedings o which iT rélales have Termialed... In Lowher v. Unifed
Stales, 480 F.24 103) (Joth Cir. 1973), The CourT based Such a holding on The
premise thal conlinved relenfion of evidence would conslille @ Taking withoul
jusT compengafion .t

Unikd Stafes v. Premises Known as 608 Taylor Ave, Apaiimen] 302, 584 F.24 1247, i302(3d Cir ;m).
See also Unikd Slles v. Redrigiez ~Aquirce, 264 F3d 195, 121213 (1o Cir 2000)( SAfter The Criming)

proceedings conclude, ... [The govermmen]'s] Confinved tefenlion of The properdy..,Could legiTimalely
be viewed as « deprivalion of The deferdar's due process righls.”).
2. Respondents’ araumenf Thal the criminal cout] atforded cConsTilulionally

SuHicienf praperfy Teforn_procedures fails because T relies upwn Théir
false as<erfions Thaj The caur] addresed e merfs of Wess propery mofion.

Respandenfs nexf confend thal the Criminal cour] afferded Woo Conslilulionally Sufficient
properfy telum procedufes. (AS. pp 1379, 6.") Here, They larsely Copy enfire paragraphs and pages,
nearly Verbafin, from the Cour] of Appeals” opinion in Woo and The Amici Briet. (ompare Weo of
718, with AB. pp 14715, Compare Amici Brief, p6, 1, Wilh AB. pp 15716, 3. Compare woo af
T 19-22, wilh AB pp 16718, As Woo alteady previously addfessed and refoled fhe Coorl of
Appeals” relevant analyses in Woo, he defets o his Opening Brief as To These redundanf
conlenfions. (0B, pp 11-17) Respondenls provide only Three paragraphs of original @rgumenlc nof
direcTly copied from Wao or the Amici Brief. (See AB pi5; p 8. T These rely upon Their

& N[STovereign immuniTy does nof preclude claims under The jus Compensafion Clawse”. Cily &
f,_w"f)’ af Denver y. Deser] Truck Seles, Inc., 837 P.2d 759, 768 (c’c)o.iWZ)(' cilafion omIfed), Sée U.S.
Consf. amend. V 5 Colo. Gons. arl. 11, & IS.

-



patently false faclual assertions discussed above (Section A) that are plainly defached from realify
and musT be  disregarded.

Woo never argued that fhe civil cour? musl “fill in a...procedural gap, unfil the Sphf
of avfharify which governs Crimnal - procedure s resolved . (AB, pl5, m2) As discussed helow
( section E), numerous jurisdiclions permit a civil veplevin aclion for The refum of properly Sized
by law enforcemen!. Respondenls” procedural due process: response focuses only on the procedures
in place if the criminal courf has posT-senfence jurisdiclion. If neslecls To address a key issue
on veview as fo the (oul of Appeals’ conclusion that due pracess is saisfied merely by
Woo's purporled  abilify Jo  recover hic properly before Senfencing, presumably ven if evideniary
use is nol complefe. Woo af 2%

C. Respondedls’ subsiantive due pracess arquinlls (AB, pp 19-22) fail o addrecs

the conshlliondily of the CaIA in bam'nj Woos_replevin_claim. Their
Jurisdiclional _argumen's tail becawse Woos Clam was dismissed with prejudice .

In response fo Wods subslanfive due process arqumenls (0B, pp 21-29), Respandens firs
conferd That “Woo has naf mel his burden To prove That he has a proleced properly night
under the [+ Amendment. Therefere, respondents’ Teason for defenion is SubjecT To The rafional
basis (rather than STricl scruliny) TesT. "(4B. p 20, w1) As discuseed above, even the Courf of

Appeals’ due process analysis in Wao assumed That The properly belonged To Weo and thetefore
“he suffered a deprivafion of a properly inferest”. Weo af T J7.

The Fourkeenth Amendnent mandales Thaf @ slafe may nol ‘deprive any
person of life, liberly, or properfy, withou! due process of law.” U.S. Cond].
amend X1V, § |. The definition of whaf Type of properly is safeguarded by
the Fourfeenth Amendmenf has evolved over the years fo encompass nof _onl
Tangible_physical_properly, bl ‘a legifimafe claim of enliflement " To cerlain
Circumscribed - benefifs.




Hillside Gly. Church V. Olson, 58 P3d 102, 1025(Golo. 2002)(@mphasis aded)(Cilefion omiffed )

“In delermining whether @ ...denial of a parlicular right is deserving of Svicl Scrofiny...
we Jook o The Condififion fo See if the right infringed hac ifs Source, explicily or imphciﬂyj
thetein. Plyler v. Doe, 457 U.S. 202, 217 n.I5 (1992). Sinee The righ! infringed here concerning
Woos Tangible physical propedly has ifs Source in The Condifulion exphicilly, <lricl scruliny applies.

However, Respondenls do nof provide a sfridl scrofiny or falional basis Subslanfive due
process andlysis of The (GIAs infringemea] upon Wod's properly righl. Rather, They dewle The
remainder of Teir brief To subject marfer jurisdidion argumens based on The lack of concyrrent
Jjurisdiclion (A, pp 20-2)), phonly of jurisdiclion (1d., p 22), and Tipeness (1d., pp 21726). These
agguments are nol only irfelevan] To The C&IA's Consililionalily, bul fail generally because Woos
replevin claim was dismissed wilh prejudice. (CF PP b4-65)

A dismissal (for lack of subjecf matfer jutisdidion) under C.RCP 12(b)(1) is nol an
adjudicalion on the mexifs, bul rafher is The Tesulf of a courl lacking The power To hear

the claims asserted.” Granf Bros. Ranch, LiC V. Anfero Res. Piceance Corp., 409 P3d 637, 645

(Colo. App. 2016) . Thus, “the dismissal ... is necessarily wilhoul prejudice ". 1d. “The imporTant
Thing is thal a judgment, which is nof on The merifs, be Coreclly denominaled as one

withoul prejudice.” Trinify Broad, of Denver v. (ily of WesTminsler, 84§ P.2d 4i6, 93} (Colo. 1993)

(Lohr, . concurring in par] and dissenfing in parf)(cifing "6 Moore’s Federa| Pradice p 56.03, af
56-58 To -59 (foofnoles omiffed) ). Here, Woo affinmed dismissal wilh prejudice for lack of subjed
maffer jurisdiclion only due To the CGIA, opining : " Weo is righf Thal The dismissal for fack of

jurisdicTion does nof operale as an adjudicalion on the metils of his Teplevin claim, ...




Because the dismissal wus based on the [Respondenls’] Sovereign immunify, however, dismissal
vith prejudice was proper.” Weo af 28. See Trinily, £48 P.2d af 923 ( recogni zing That The
C&IA Nis nof @ forf accrual stalife” buf a “nonclaim stafife”). Respondenfs’ concurrent
Junisdiclion, priorify of jurisdidion, and ripeness arquments are unrelaled fo The CGIA,
hence plausible only for dismissl withot prejudice. They all fail because Weos claim was
dismised with prejudice. Nonefheless, Woo addresses Respondenfs’ jurisdicTianal argumenfs :

I, Lack of concurten] jurisdiclion .

CiTing In re_WAC., 2020 (0 2, 47 i1-12, Respondenfs arque thal Weos Criminal appeal
was pending fhroughoul his replevin case and, thus, jurisdiction had been fransfered from the
criminal courf fo the CourT of Appeds “for all essenlial purpases wilh regard To the SubsTanive
issues Thal [were] The subject of The appeal.” > (AB, p 20, m32) They argue that Woos nofice
of appeal “necessari ly concernled] Subslanlive issves regarding the inifial Seizure of some or all
of the ifems he wanls refomed.” (1d., p 21, 1) On this basis, They Conclude that The civil courl
lacked jurisdiclion To address Woo's claim “at fhe Time if dismised the Complainf.” 1.

Respondenls” arqumen]s concern The lack of Concurten] Subject malfer jurisdiclion. See

Horfon v. Suthers, 43 P.3d 611, 61% 0.3 (Colo. 2009 “See People v. Disl. Court, 638 P2d 65, 66-67

(Golo. 1981)( holding Thal fhe perteclion of an appeal of a final Judgmenf ... divesls The frial
couT of subjecl-malfer jurisdiclion fo enlerfain any molion for an order That affects the

Jodgmenf...)"). As discussed above, These amgumenfs fail since dismissal for lack of subjec! maffer

JurisdicTion musT be withoul prejudice, whereas Wods claim was dismisced with prejudice. Furfher,

5 Respandents’ argumen] Confradicls their false asserfion Thal The criminal coudt addressed The merile
of Wod's purporled properly molion on May 25, 2018. Said hearing occurred during The pendéncy of Hoas
Criminal appeal, filed March 26, 2018. The criminal courf Subse venfly vacaled @)l erders i<sved during
The pendency of the appeal based on lack of concurmenl jurisdiction. (AB, Addendum p ADD00o ., &)

10



This arqumenf is ndf only iveleyanl fo The CGIAs conshifufiondlify, bul effoncous because
The In re W.C. holding regarding The Transfer of jurisdiclion from a frial Coulf to The
appellafe  cour has no bearing on a Separale civil aclion. If does nof juslify e dismicsal
of Wed's feplevin ¢laim wilh prejudice. Moreover, Wao's properly requesf was nof malerial %o
The subject of his criminal appeal and did nd direcfly affec those jvdgmenTs.G “[Wlhen an

appeal has been perfeced. Trial courls do nof have jurisdiclion over maffers maferial fo

the appeal.” In fe W.C. 2020 €O 2 af T 12 (emphasis added)(Cildfion omiffed). Weo did

nol even move for propedy velum af any fime before filig his criminal appeal. Therefore,
the Coutl of Appedls had no autherily fo review Such issue.

More imporfantly, Respondenls’ amumenls enfively miss The poinf of Woos subslanfive due
process argumenls. Woo Conlends Thal, even given adequdfe procedutal due process , the clale can
STl deptive all criminal defendanls and ofher individvals of their Seized properfy <imply by
asserfing properdy Joss, damage, or desfrudion, affer which They have no fecourse. (08, pp 21—
24) Respondenls” jurisdiclionel - argumenfs ate irvelevanf hete because damagec are avaikeide
only in a feplevin acfion pursuanl fo CRCP. 104(p); nof in the Criminal case or Courf of
Appedls. By dismissing W replevin claim with prejudice, the civil courf forever barfed  his
only fedress for damages, thus seffing The slage for fhe sTale To arbiffarily deprive him of
his propefy permanenfly wilh Mo [iabilily .

The  felevant Sfeicf Scrofiny analysis here shold assume That= (i) The properfy belongs

6 Weds criminal appeal concemed: (D fhe denial of mofions for Trial Confinvance; (2) improper
admission of a wriffen Summary and fesTimony nartaling video Suryeillance ; and (3) denial of
malion o suppress evidence Seized from a sforage unif. People v. Woo, Case No. 18CAS8% ((ol.
App. Nov. 25, 2020)(unpublished). Woo had no properly in The Sforage unif and never requested
The release of any ifem Seized fhere.



fo Woo; (2) the properly i nof confraband or Subjecf To forfeifure; (3) evf'denfiary use is
complefe; and (4) The governmenf Joses, damages, desfroys. or ofherwise arbilratily deprives
Woo of the propery. These assumplions are necessary To 3¢l To The Consfitulional guesTion and
are feasopable since Woo has Thus far been deprived of a hearing fo delermine fhese
faclors. Yet he is already barred Torever from an eguifable Claim for damages in liev of
The properly. Given These assumplions, The guesfion is whether The legislafive infent of the
CGIA, sef forfh in CRS. & 24-10-(02 To profect goverments from Unlimifed Tort l'fabih‘f/ and
Fiscal burdens, “furhers a compelling slafe inferef by the leas] Yesliidive means  pracfically

available ” in barring Woos Teplevin claim. Bernal v. Fainfer, 467 1.S. 216, 227 (198%). Respondens

provide no Such consfifulional analysis, plainly @voiding Woo's Subslanlive due pracess agguments.
Their conlenion that the civil cour propexly dismissed Weo's Claim pursuanf To fhe ¢GIA (AB,
P2l ar2) merely operfes within the CGIA withou! examining ifs ConsfiTuTionalily.

2. Priorily of jurisdicfion,

“The exercise of concurret Jurisdiclion is confiolled by fhe principle of priorily, which

" - i . - . © s % 4 ~ . o i
(S Somefimes referred to as the Tule of exclusive concurfenf jurisdiclion.” Esfafes in Eagle

Ridge, LLLP v. Valley Bank & Trusf, J4i R3d 838, 844 ((olo. App. 2005). Respondenfs’ arqumenf

Yegarding priorify of jurisdicTion (AB,p22) is nd' anly irrelevasf To The CaIA’s consfifulionalily,
bul inapplicable here. oo filed his first and only mofion for fum of pleperly i the Criminal
coul on Seplember 18, 2019, fwo months affer the dismissal of his replevin claim. Therefore,

the criminal Court never had priorify of jurisdiclion over his properfy reques. Furfher, Respondenls

indicale : “the fivst action Filed has priorify of jurisdiclion, and L1 The Second aclion mus! be



Slayed " 1d. (emphasis added)( cifaion omiffed). In Such circomslances, The Supreme cour! has
fecognized Thaf the Second aclion Shaild be Suspended or slayed rather than dismissed for

lacl of jurisdiclion.” Esfales in Fagle Ridge, 141 P.3d af 84, Hete, the civil cour] dismissed

Woos teplevin claim with prejudice despife his Teques] o slay the case if necessaty. (cF,
pl.m 4) Therefore, pn’arif/ of Jjurisdicfion i$ inapplicable.

Respondenls raise a new issue of ripeness (AB, pp 22-2), indicdling That ‘\[‘rJipeness
inplicales Subject malter jurisdiction.” (1d., p 23, 1) As discussed above, This precludes dismissal

wilh prejudice. See Asphalf Specialfies, Co. v City of (ommerce CGily, 218 R3d 74l, 748 (Gob App. 2009)

(“the dishict cour erred in dismissing This claim wilth prejudice, as it was not yel ripe for
review, ), Responaen]s” ripeness argument (AB, p 24, 2) is nof only irfelevan] fo The C(GIA'
Consfilolionelily, bl is in direcl conlradiclion To their mafion To dismiss Fequeshing dismissal
With prejuice, Conferding fhaf Woos claim was forever barred based on his purporfed
failore Jo File nofice of claim within 182 days of discovery of injory. (CF, pp 21-23) Their
asserfion Thaf “Amicus also fecognizes the cperdfive facfs in fhis case are highly confingent ”
(AB, p 25, 1) is false, since The Amici Brief does nof Consider any fact in woos case.
The Amici Brief acdresses only the relevant pracedural due process jssve in general offering
no opimon as Jo Woos Subslanfive due process argumenfs.

Lasfly, Respondenls  argue = “[Woos] confenfion that the crimingl court Jacks (| posT-
Senfence ancillan) jurisdiction because his molion for refurn of property involves "subsfanlial

new facf finding” js [ 1 purely specijafive. " (AB. p 26, 1) This is false becavse The Criminal
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Court expressly made This Concusion : “even if the [People v. Hargrave, 179 P3d 226 (Glo. App.

2007)] ancillary jurisdicfion fesT wete applied, The CourT would nal have jurisdiclion because the
properly requesled “could conain bolh properdy Subjed fo refurn, ... as well as (or anly) Conliabard
nal subject fo refurn.. .. such “an inguir\/ Would invariably involeL “subsTanfial new facfﬁndmg

Praceedi@g.“”(AB} Addendum p ADDOO00, T3)(Ciling People v. Chavez, 487 R3d 947, 999 (Celo.

App. 2018) “So foo here.” Id. (emphasis added). Raher than simply agrecing wifh Hargrave, ifs
analysis only provides reasons why if lacks jurisdicfion (Id., T 2-3), Thus Seffing @ prelex
fo deny jurisdiclien for Weo's properly mdlion @bsenf This Currenl case. Respendents
erfoneously confend Thaf “The Trial Courf has exfensive Knowledse of the Case fhat has been
pending for nearly five years ", (A, p 2,7 1) Befween Ocfober and Decemper 2021, Judge
EYij‘ replaced Judge Dubeis, who presided over Woos Criminal Case From il incepfion fhrough
frial . (AB, Addendum p ADDOGO0OK- 7T |; p ADDOVGOOS, T & ; p ADD0000 |2)

D.  Amic; Brief discussion

The Amici Brief provides only an andysis of fhe procedutes cwilable in The Criminal
courl for elum of Seized propery, witho consideralion for Woos Subslanfive due process argumen.
Therefore, Amici’s conclusion that “it this courf agrees with Hargrave, . barring a replevin
Claim in & civi| case will [1 nd yiolale [defendan’s’ ] conslilifional right against deprivalion
of properly withou due process” (Amici Bref, p 10) is erroneous. Even if The Criminal courf
ranfs @ properly hearing, defendanfs have no recourse if the Slafe  Claims properTy Joss,
damage, deshucfion, or ofherwise arbifiarily deprives fhem of The properly.

Woo disayrees with Amici’s asserfion That “[there are meaningful remedies for the

relurn of properdy thaf was lawfully seized and has no evideafiary use.” (.. pp 6-8."(2)")

it




A Courl can only defermine evidenfiaty use if it has posf-senfence jurisdicion o address a
malion for propetly feforn. Amici’s analysis here presomes the Court has posf-sepfence JurisdicTion.
As a praclical matter, This cafegory of properly belongs under Amici’s analysis for jawfol ly Seized
properly That may have evidenfiary Use affer Senfencing . (1., pp 871

Amici indicale That vesalving the CourT of Appeels spiif in favor of Hargrave will : (1)
‘ensure judicial efficiency because @ mofion for refum of properly will be |ifigafed by the juge
and e patfies who are familiar with the evidenfiary issves in the Criminal case”; and (2)
“ensute thaf indigenl” defendanls will be represented by counsel in the lifigalion for velum of heir
Seized promry." (1., p5) This is inapplicable Jo Woo Since The judge who presided over hig
Tridl has been replaced (AB, Addendom p ADDO00GOR, 1T ) 5 p ADDOO00I2), and The criminal courf expressly
denied his mdion for apainment of counsel For his properly YequesT on February 6, 2020 (0B, Appendic
D “[(ouRTJ...DENJES [REQUEST] FoR [APPOINTMENT.1 OF [CounsEL]”). His Criminal appellafe Alfernale Defense
Counsel Jitewise declined fo assisl with his propery reques] in a Jarvary 22209 leffer. The
decades long Spiif in relevant Courf of Appeals auThorifies withd inifiafive for resolufion Stggesfs
Thal Amici and the Public Defender have liffle concern wifh their convidd ¢ lients’ pos]-senfence
requesls for Seized properly.

E. A posseizore remedy in The criminal courf and Civil coorf need nof be

mofually exclusive, buf should provide vedyess for Weos subsfanfive dve
process Concerns. Numerous jurisdiclions provide civil vemedy.

“Properfy which is seized in a criminal Proceeding ... may be ulfimalely disposed of by the
coul in thaf proceeding or in a Subsequen! Civil action.” Wilsen, 50 F2d af 110%." [Tlhe Governmenf

aryes Thal adequale civil remedies exist for appellants yeljef. Thal is Trve. He could also bring
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a civil aclion, bul...that neither discharges the disiicl courl’s dulies nor dislurbs is jurisdicfion.”

Id. See also Uniled Stales v. Marfinson, 8§09 F.2d 1364, 1367-68(91h Gir. 1987)( “where @ courf of

equify assumes jurisdidion because The complain requires equifable relief, fhe courT has power o

award damages incident To The complainf. ") 5 Soviero V. Unifed Stafes, 967 F.2d 791, 792-93 (2d

Civ. 1992) (nafing Tha! request for refom of properly, whefher deemed @ Fed. R. Crim. F. 41() molion

or a Sepatafe Civil proceeding. is Subject fo ecgwfab)e concerns); Mora v. Unifed Stafes, 955

Fod 156, 161 (2d Cir. 1992)("If the govemmenf... no longer has the properfy, the districl courT must
defemine whelher The government's Conducl fenders if Jiable for damages, either as an equifable vemedy

or under the [Federal TorT Claims Ad_].") = Uniled Stales v. Minor, 228 F.3d 352, 355 (4th Cir. 2000)( “A

courl siffing in equily has jurisdiclion To ofder money damages if if Canpef effect refom of the
specific properly af issve” ). Federal disfricf coure have applied Such holdings. See Uniled Stafes v.
Farese, No. 80Cr.63 (MJL), 1987 US. Disf. LEXIS 11466 af * [2(S.D.NY. Dec. 15, 1987) ordering governmenf
fo velum pelifioners properly “of a Sum eguivalenf fo the Curtenf fair markef valie of any iem(s nt

efumed . The $3,307.78 is To be refumed wih jnfered *); Unifed Slales v. Garcia, 2009 U.S. Disl. LEXIS

32820 af # 11,13 (D. Ariz. April i%, 2009)( “the Couf will order monelary damages as equilible telief

for properly Seized in conneclion wih defendan’s criminal Conviction); Unifed Stales v. Mohammad,

95 F.Supp. 2d 236, 242 (D. N.J. 2000)( ‘The Govemmenf i5...To pay Mohammad fesfiffion in the amquif
of $1,400" for a walch Seized jn comeclion wifh his drug convichion); Lowther, 480 Fad af 1033
(“Plainfiff is enfifled fo @ judgmenf ... for the fair markel value of the ifems... That were seized

and ofdeted desfioyed ).

Moreover, numerous Slafe jurisdicfions provide civil remedy for fhe refurn of properly  seized
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by law enforcement. See, e.g., Stafe . While, 2018-0hio=2573, 20 (2d Dist.)( “There is a
body of case law indicdling Thaf an aclion in veplevin is the appropriale procedure... %o reclaim

possession of properly seized by police offer the defendanf has been conviced”); Brown v. Gly of

Cincinnaly, 2020-Ohio=5418, 4 I3, 11 n.1 (151 Disf)( “We dechine To exend Torf immunily... o The replerin
Claims presenfed... indeed, the Cily's Theoty would presen @ froubling Yesull=The cily could seize properly
from ifs Cifizens and wrap ifself in immunily To avod ever refurning iT.”; “we recognize fhat
replevin Claims may also include incidenlal moneary damages.") 5 Walls v. Rees 569 Ad li6l, jih

(Del. 1990)(“an acfion for teplevin is nof barted by the [Delawate Torf Claims AdT'); Relum of

Properly in Sfafe Y. Johnsen, No. 940272, 1995 Wisc, App. LEXIS 1273 af % io-II, 13(Wis. C1. App. OcT. 17,

|%95)(reversing in parl frial couds failve fo addiess parf of @ replevin acion Seekim 1elun of properly
Seited by fhe sheriff fhaf was desfioyed or Sold; “As the Supreme CourT explained ... ‘a Judgmen] i
replevin... can enlail tecovery of possession of The properly or fhe valve of fhe Properly if possession

is Nl possible, and damages for defedion of fhe properfy.”' ) Laramote v. Jacobsen, 6i3 $.w.34 b6,

468 (Mo. (1. App- 2020)( “the sTalife of limifafion (on replevin) begins To run when law enforcement or

The courT defermines fhaf the propery is no lorger needed as evidence."); Lookingbill V. Felrow,

No. 4:13~Cv=0163¢, 2015 U.S. Dist LEXIS 87i53, af % if (MD. Pa. July 6, 20i5)(“(bwfs have.q.re(cyniied
That . Slafe~Jaw conversion or replevin case provides an adegude post-deprilion remedy. in - Sifuafions

of seized propery.”); Dwyer v, Counfy of Nassay, 66 Misc, 2d 1039, 1041, 322 IY.5.2d 8l 8I(Sup, (1.

1971)( finding that plainkfF is enfilled fo Summary judgmenf in replevin aclion fo recover $907 in

Curtency Seized by pdice Under a Search warvan]); Mace Prduce Co. V. STale's Atformey for Balfimore

Cily, 251 Md. 503, 507 (1968)( “Suifs or aclions for The refum of properfy held by the Stale Police must

be browh... by way of an aclion in ‘replevin’ ")
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While The Tefum of Seized properly may be more effidenlly adjudicaed in e Criminal Courf
it the parfies Iifigale fairly, propedy ownets must be afforded equilable rediess in cases whete The
slafe wrongfully deprives Them of propedy. The manner in which Respondenfs have fepeakdly resored To
pafenl focfual folsifies here foreshadows fhe unlikelinoed thaf They will lifigale Wods propery reguesf
fairly and Trhtvlly. The Prosecdor verbally asserled at the Febrary 6, 2020 hearing (08, Appendiy D)
Thaf she infended To defain Weos properly “in perpefuify ", despile ifs predominant Jack of evidentiary
Valve. Consequenlly, Woo has pursved his sobslanfive due process argumenls diligently, cognizant of The
Prosecdor’s infenlion fo deprive him of his propery even given @ hearing; in the same manner
she Yesorfed To factul falsifies and unreasonable assedfions To deprive him of access o Terabyles
of his own case files necessary fo invesfigale posfeonvicfion claims. (See Appendix 1 CF pp 3132,
™ 2,3,5; 08, Appendix C; Case No. 20225327, Fefifion Fo% Wil of Giorafi, pp 8,12) She can easily
accomplish fhis by various vagie assedions of propedy Joss, efc., withouf individual legal exposure To
willful and wanfon acls nef sugject fo the CGTA. Procedural clue process measutes ajone are
Copslifulionally insufficen] agains? the govemmenfs arbilyary or malicious depivafion of propery.

CONCLUSION

Pelilioner James Weo respectfully requesls that this Courf reverse the Gourf of Appeals’ decision
affiming dismissal with prejudice and find the CGIA Consltulionally invalid as applied, or
provide any ofher awailable felief.

Respectfully Submiffed This 26™ day of Juiy , 2022.

( -

P

(7,,/ e
James Woo, DOC #119463
PetiTioner, pro se
Cenlennial Correclional Fac'ih‘fy
F.0. Box 600
Canon Cily, €O ®I25
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CERTIFICATE OF SERVICE

I cerlify thal on fhis 26™ day of July , 2022, a Tree and coived] copy of The
foregoing REFLY BRIEF OF PETITIONER was placed in The U.S. Mail, properly acdressed, posiage
prepaid, fo fhe following :

Mary Rilchie, Assistant Counly Afforney

Office of the Caunly Afforney of E| Faso Courly
200 S. Cascade Ave.

Colotaco Springs, (0 80903

e

-

“James oo, DOC # 179463
Pefifioner, pro se
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District Court, EI Paso County, Colorado
Court Address: 270 South Tejon Street

Colorado Springs, CO 80903

VS.

PEOPLE OF THE STATE OF COLORADO

JAMES WOO, Defendant

A COURTUSEONLY 4

DANIEL H. MAY, District Attornevy, SCN 11379

Phone Number: 719-520-6000
Atty. Reg. #: 26042

AMY C. FITCH, Deputy District Attorney Case Number:16CR2069
105 E. Vermijo - |
Colorado Springs, CO 80903 Div.: 17 Ctrm:

PEOPLE’S NOTICE REGARDING CONTENTS OF 6TB HARD DRIVE

DANIEL H. MAY, District Attorney for the 4th Judicial District, State of

Colorado, by and through his senior deputy, Amy C. Fitch, provides the following notice
of the contents of the 6TB hard drive:

The 6TB hard drive was created by the EPSO computer forensics unit from their
forensic search of various devices. The devices and their contents are as follows:

ONDOAWN

9.

Western Digital 1 TB harddrive — 96,000 photos, including protected content
Western Digital RM26324 — 715,000 images, including protected content
Wife's Ipad — video and images of her playing in the symphony

Toshiba harddrive RM26323 - 146,000 images, including protected content
Seagate 26326 - 385,000 images, including protected content

lomega — 145,000 images. includes porn, including protected content
Canon Vixia — 170,000, including protected content

64 RSH — 7 hrs of audio, we would have to listen to all of that to determine
whether it contains protected content

73 RSH B - includes protected content

10.73 RSH A — cannot be opened
11.66 RSH — cannot be opened
12.SWO08 - 1000 images, includes family photos of the victim’s family and

children

13.SW14 — duplicate of SW08

14.SW16 = cannot be opened

15.SW20 - cannot be opened

16.6JB — just sim card data

17.72 RSH — photos of a device, no other content

APFENDIX |




18.A08 - C — photos of a cell phone, no other content

The contents listed above is not an exhaustive list of contents. There are
additional documents and videos on several of these devices. It would be overly
burdensome to list them all individually. We simply looked at each device to see if there
was protected content on it. All of the devices contained some protected content except
for a few of them. The reason we looked for protected content is because the contents
of each individual device cannot be separated. So, images from SWO08, for example,
cannot be separated out and some turned over without turning over all of them. Thus,
the only items that could be potentially turned over are items 3 (wife's iPad, 16 (sim card
data), 17 (photos of a device) and 18 (photos of a cell phone). All of the other items
contain some protected content and therefore, nothing on those devices can be turned
over.

WHEREFORE, the People request this Honorable Court DENY Defendant’s
motion to turn over content except for the content of Items 3, 16, 17, and 18.

Respectfully submitted,

Dated this 15" day of June, 2020.
DANIEL H. MAY

District Attorney

/s/

Amy C. Fitch SCN 26042
Deputy District Attorney

“I hereby certify that I placed a copy of the
foregoing in the United States Mail, postage prepaid
and addressed to

James Woo, DOC #179463

Arkansas Valley Correctional Facility
12750 HWY 96 at Lane 13

Ordway, CO 81034

this 17th day of June, 2020.”







