
Dulin v. State, Tex. Crim. App. NOS. PD-0856-19 & PD-0857-19

620 S.W.3d 129

Bryant Edward DULIN, Appellant
v.

The STATE of Texas

NOS. PD-0856-19 & PD-0857-19

Court of Criminal Appeals of Texas.

Delivered: March 31, 2021

Edward Alan Bennett, for Appellant.

Stacey M. Soule, Austin, for State.

Keller, P.J., delivered the opinion of the Court in
which Hervey, Richardson, Newell, and Walker,
JJ., joined.

This case deals with a "time payment fee," which
is assessed if the defendant pays some or all of
his fine, court costs, or restitution "on or after
the 31st day after the date on which a judgment
is entered assessing the fine, court costs, or
restitution."1 Ground one of the State's petition
contends that the time payment fee must be
struck in its entirety because it was assessed
prematurely. We conclude that the time payment
fee must indeed be struck for being prematurely
assessed because a defendant's appeal suspends
the duty to pay court costs and therefore
suspends the running of the clock for the
purposes of the time payment fee. As a
consequence, even now, assessment of the time
payment fee in this case would be premature
because appellate proceedings are still pending.

A. Background

Appellant was convicted of twelve offenses.
Court costs were assessed in two of the cases at
the time of judgment. Those costs totaled $589
and $639. A bill of cost for each judgment
showed that the costs assessed included $25 for
time payment
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fees.2 The judgments were rendered and entered
on June 19, 2018. The clerk's bills of costs were
signed and filed on June 19, 2018. Appellant's
notices of appeal were filed on July 13, 2018.3

B. The Court of Appeals Opinion

Relying on our opinion in Salinas v. State ,4

Appellant claimed on appeal that $22.50 of the
court costs assessed in each case violated the
principle of separation of powers. The appellate
court agreed and deleted $22.50 from each
judgment.5

C. Appeal suspends the obligation to pay
court costs and thus suspends the running
of the clock for the time payment fee .

The State filed a petition for discretionary
review that claimed, among other things, that
the assessment of the time payment fee was
premature because it was assessed at the time
of judgment, before the 31 days could have
possibly elapsed. We agree that the assessment
of the time payment fee was premature, but for a
different reason—the pendency of appeal
suspends the obligation to pay court costs.

The language of the time-payment-fee statute
itself is illuminating in two respects: First, the
time payment fee becomes due as soon as the
trial court's judgment becomes final, assuming
no notice of appeal or motion for new trial has
been filed.6 That does not seem to be a
coincidence. Second, because the time payment
fee is triggered by the late payment of not only
court costs, but also of a fine or restitution,
whatever we say about when court costs are due
under the statute must also apply to fines and
restitution.

Under the Code of Criminal Procedure, the trial
court has the power to direct when the payment
of a fine or court costs occurs: when sentence is
pronounced, at a later date, or at designated
intervals.7 The trial court is also empowered to
impose various sanctions on someone who fails
to pay a fine or court costs: an order of
commitment (confinement in jail),8 civil
collection resulting in execution against the
defendant's property,9 or community service.10
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There is also a statute giving the trial court
some direction about and control over the
payment of restitution.11 But none of these
statutes address the effect of an appeal on these
monetary obligations.

There is a statute that addresses whether a
defendant can defer a sentence of incarceration
or community supervision by being released on
bail pending appeal.12 Depending on the
seriousness of the offense, the trial court may:
(1) be required to release the defendant on bail
(misdemeanors), (2) have discretion to allow or
deny release on bail (some felonies with
sentences less than ten years), or (3) be
forbidden to release the defendant on bail
(certain felonies regardless of sentence and
felonies with sentences of ten years or
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more).13 But there is no comparable statute that
addresses whether a fine, court costs, or
restitution can be deferred pending appeal.

It seems logical that the obligation to pay a fine
or court costs would be suspended while an
appeal is pending, and caselaw suggests that
indeed it is. In Fouke v. State , this Court
explained that, in a misdemeanor case involving
purely monetary punishment, the voluntary
payment of the fine and court costs rendered the
appeal moot.14 When a defendant has voluntarily
paid the fine and costs, he has "voluntarily
elected to satisfy the judgment; there is nothing
from which to appeal."15 Payment of the fine and
costs can be voluntary even if the defendant
intends at the time of payment to appeal the
case to a higher court.16 The Court distinguished
cases involving more serious offenses because
"the prison sentences which were imposed and
served were not voluntarily accepted" and "the
collateral legal consequences were much more
severe and imminent."17 For the misdemeanor
offense before the Court, however, the collateral
consequences were "minimal."18 The implication
of the holding that voluntary payment moots the
appeal is that the appealing party does not have
to pay while the case is on appeal.

In Cody v. State , the Court distinguished Fouke

.19 Cody involved a defendant who was convicted
of driving while intoxicated, sentenced to thirty
days in jail probated for six months, and
assessed a fine and court costs.20 The fine and
court costs were paid only after an order of
commitment was issued for his arrest and
confinement until the fine and court costs were
paid.21 The Court did not consider payment
under such circumstances to be voluntary.22 In
addition, the Court concluded that the defendant
was not voluntarily submitting to his probated
sentence and that the collateral consequences of
his unsatisfied punishment were not minimal.23

The defendant in Cody was forced by an order of
commitment to pay his fine and court costs.
However, the Court did not say that the order
was valid, and we cannot presume that the Court
was approving a practice of requiring a
defendant to subject himself to arrest and
confinement in order to preserve his right to
appeal. If failure to pay would subject the
defendant to coercive sanctions, then any such
payment would be involuntary.24 Accordingly, if a
non-incarceration misdemeanor defendant's
payment of a fine and court costs
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while appeal is pending can in fact be voluntary,
then it must be because he is not legally
required to pay the fine and costs while appeal is
pending.

It is true that the Fouke rule of mootness
appears to be confined to low level offenses
where the only punishment is monetary, but that
does not change the legal principles involved.
The principles that underlie the Fouke rule
easily explain the different treatment of more
serious offenses. Some defendants can be forced
to begin a sentence of incarceration or a period
of community supervision because a statute so
provides, while others might be able to defer the
punishment through bail. Any forced submission
to punishment required by statute would be
deemed involuntary under Fouke , while
remaining on bail would mean that the
punishment had not been accepted by the
defendant. Also, defendants who appeal in the
more serious cases will often have time
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remaining on their sentence, and even if they do
not, they may suffer significant collateral
consequences as a result of their convictions. All
of this suggests that there is no reason to treat
monetary sanctions differently for more serious
offenses than for offenses carrying monetary-
only punishment. Absent a statute requiring that
monetary sanctions be paid while appeal is
pending, we conclude that appeal suspends the
obligation to pay.

The conclusion that appeal suspends the
obligation to pay monetary sanctions is also
consistent with how we handle appeals when a
defendant dies. In Vargas v. State , we held that
the death of a defendant during the pendency of
an appeal requires that the defendant's
prosecution be permanently abated.25 We noted
the appellant's attorney's complaint that merely
dismissing the appeals would allow the State to
assess court costs against the defendant's
estate.26 By permanently abating the appeals, we
prevented any such occurrence because the
cases would never be final. We suggested that,
for statistical and reporting purposes, the trial
court clerk should treat such cases as having
been dismissed.27 If the case never being final
means that court costs are never paid, it follows
that the case not yet being final means that the
court costs are suspended.

Practical considerations also counsel in favor of
suspending the obligation to pay pending appeal.
If a defendant pays his costs to avoid the time
payment fee and his case gets reversed and an
acquittal rendered (on appeal or on retrial), he
would presumably be entitled to a refund.
Because a number of different government
entities receive funds from various costs paid,
the logistics of recovering relatively small
amounts of money to be refunded could be
daunting. Even if a defendant is not acquitted, a
reversal might still result in the effective
termination of a prosecution through a hung jury
or a prosecutor's decision not to continue with
the prosecution. But there would be less
certainty that the prosecution is truly over; the
various entities could issue refunds and the
prosecution might later begin anew. These
practical difficulties are avoided if court costs

become due only after the appeal is over.

Also, one remedy mentioned above for a failure
to pay a fine or court costs is community service.
If a defendant performs community service to
pay off his costs while appeal is pending and
then his conviction is reversed, one cannot undo
the community service he has performed. The
consequences are potentially weightier for
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a fine, which could be a much larger amount
than court costs. What if the fine is $10,000 and
the defendant works it all off through community
service before the case is reversed on appeal?28

And then there is restitution. Can the defendant
be required to give the alleged victim restitution
while the case is pending on appeal? If that were
true and the case were later reversed on appeal
and the defendant acquitted, would the trial
court then be required to force the alleged
victim to give the money back? Would the trial
court have to find the money elsewhere? And an
acquittal would not be the only result that might
trigger a clawback of restitution. Just granting a
new trial would undo the restitution order.
Restitution, or at least the amount previously
imposed, might not be re-imposed on retrial, or
the prosecutor could decide not to seek a retrial.
Or the restitution could be the subject of dispute
on appeal, which could result in reducing or
eliminating the restitution assessed.

All of the practical considerations discussed lead
to the conclusion that the monetary obligations
we have been discussing (payment of fines, court
costs, and restitution) are suspended during the
pendency of an appeal. And if those monetary
obligations are suspended during the pendency
of an appeal, it follows that the running of the
clock for the time payment fee is suspended. We
see it as no coincidence that the time payment
fee is imposed at the exact time that the case
would be final if no appeal were pending. That
suggests that the time payment fee was
designed to be triggered by the finality of the
judgment and so should exclude the pendency of
the appeal in the time period calculations.
Moreover, if pendency of an appeal did not stop
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the clock for the time payment fee, then the
defendant would ultimately face a monetary
penalty for not paying the fine, costs, or
restitution despite having filed an appeal. Such a
monetary penalty would mean that no payment
of fine, costs, or restitution would ever be
voluntary, but we see nothing to suggest that the
legislature intended to abrogate our prior
holdings that a defendant can, in an appropriate
case, moot his appeal by voluntarily paying a
fine and court costs. Also, creating an incentive
to pay a fine, court costs, and restitution during
the pendency of an appeal could lead to the
adverse results discussed earlier.

The pendency of an appeal stops the clock for
purposes of the time payment fee. Consequently,
the assessment of the time payment fees in
Appellant's case is premature, and the fees
should be struck in their entirety, without
prejudice to them being assessed later if, more
than 30 days after the issuance of the appellate
mandate, the defendant has failed to completely
pay any fine, court costs, or restitution that he
owes.29
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We vacate the judgment of the court of appeals
and remand the case to that court for further
proceedings consistent with this opinion.

Yeary, J., filed a dissenting opinion in which
Keel, Slaughter and McClure, JJ., joined.

DISSENTING OPINION

Yeary, J., filed a dissenting opinion in which
Keel, Slaughter, and McClure, JJ., joined.

In two indictments, Appellant was charged with,
and ultimately convicted of, a dozen felony
offenses involving sexual abuse against a child.
In cause number 46489, he was convicted of,
among other offenses, indecency with a child,1

and he was sentenced for that offense to a term
of twenty years in the penitentiary and a $5,000
fine. In the judgment of conviction for this
indecency with a child offense, he was assessed
court costs totaling $589. In cause number
46491, he was convicted of "super" aggravated

sexual assault of a child,2 for which he was
assessed a thirty-five-year prison sentence, a
$5,000 fine, and court costs totaling $639. This
case involves a challenge to the constitutionality
of a portion of the assessed court costs under
those cause numbers.3

Appellant claimed that $22.50 of the total court
costs assessed, in both cause numbers 46489
and 46491, violated separation-of-powers
principles under this Court's holding in Salinas
v. State , 523 S.W.3d 103 (Tex. Crim. App.
2017). The Third Court of Appeals agreed with
Appellant and modified the judgment of
conviction for each of those two offenses,
deleting that amount from each court-cost
assessment. Dulin v. State , 583 S.W.3d 351
(Tex. App.—Austin 2019).

The court cost at issue in these cases derives
from Section 133.103 of the Texas Local
Government Code, the so-called "time payment
fee." TEX. LOC. GOV'T CODE § 133.103. The
relevant portions of that provision read:

(a) A person convicted for an offense
shall pay, in addition to all other
costs, a fee of $25 if the person

(1) has been convicted of a felony or
misdemeanor, and

(2) pays any part of a fine, court
costs, or restitution on or after the
31st day after the date on which a
judgment is entered assessing the
fine, court costs, or restitution.

(b) Except as provided by Subsection
(c-1), the treasurer shall send 50
percent of the fees collected under
this section to the comptroller. The
comptroller shall deposit the fees
received to the credit of the general
revenue fund.

(c) Except as provided by Subsection
(c-1), the treasurer shall deposit 10
percent of the fees collected under
this section in the general fund of
the county or municipality for the



Dulin v. State, Tex. Crim. App. NOS. PD-0856-19 & PD-0857-19

purpose of improving the efficiency
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of the administration of justice in the
county or municipality. The county
or municipality shall prioritize the
needs of the judicial officer who
collected the fees when making
expenditures under this subsection
and use the money deposited to
provide for those needs.

* * *

(d) The treasurer shall deposit the
remainder of the fees collected
under this section in the general
revenue account of the county or
municipality.

Appellant did not challenge that portion of the
time payment fee that was apportioned under
Section 133.103(c), the ten percent that is
deposited in the general fund of the county or
municipality for improving the efficiency of the
administration of justice for the local judicial
officer who collected the fee. TEX. LOC. GOV'T
CODE § 133.103(c). But he did challenge the
constitutionality of the remaining ninety percent
of the time payment fee—those requiring deposit
in the general revenue funds of the state (50
percent) and county or municipality (the
balance, 40 percent), under Sections 133.103(b)
and (d). TEX. LOC. GOV'T CODE § 133.103 (b),
(d).

Appellant argued on appeal that, to the extent
Section 133.103 mandates the collection of fees
for deposit into general revenue funds—funds
not specifically tied to any particular cost of
administrating the criminal justice system—it
constituted a tax rather than a legitimate court
cost; and that, as such, it violated the
separation-of-powers principle of Salinas .
Relying on another court of appeals’
determination of the same issue, the Austin
Court of Appeals agreed, and it struck ninety
percent of the time payment fee (or $22.50) from
the judgments of conviction for indecency with a
child and "super" aggravated sexual assault of a

child. Dulin , 583 S.W.3d at 353 (citing Johnson
v. State , 573 S.W.3d 328, 340 (Tex.
App.—Houston [14th Dist.] 2019, pet. pending)).

In three grounds for review, the State
Prosecuting Attorney (SPA) now levels three
arguments against the court of appeals’
judgment. First, the SPA argues that the court of
appeals was correct to strike the offending court
costs, not because they were unconstitutional,
but because they were assessed prematurely,
before the terms of Section 133.103(a)(2), which
permit the assessment of such costs, had even
been satisfied.4 Remarkably, for this reason the
SPA contends that the entire cost ($25) should
be struck, not just the ninety-percent portion
($22.50) that the court of appeals struck.
Second, and alternatively, the SPA argues that,
in Salinas , this Court wrongly encroached upon
the authority of the coordinate departments of
state government by striking down court costs.5

Third, the SPA argues that the time payment fee
represents a legitimate cost of
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administering criminal justice because it
enforces a deadline for the payment of other fees
and costs assessed in the judgment of
conviction, incentivizes non-indigent convicts to
pay them in a timely way, and helps recoup at
least some of the cost of executing the judgment
against capable convicts who do not timely
comply with its terms.6 The SPA argues that, for
these reasons, we should uphold the time
payment fee notwithstanding Salinas . We
granted all three of the SPA's grounds for
review.

I.

I begin with the SPA's first argument—that the
entire time payment fee should simply be struck
in its entirety because it was assessed
prematurely—because if the SPA is correct
about this, it would render the constitutional
argument moot.7 The judgments imposing court
costs (including the time payment fees) were
entered on June 19, 2018. When the appellate
record was prepared for this appeal, the clerk's
record did not originally include the bills of cost.
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Appellant's appeal counsel requested that the
clerk's record be supplemented with the bills of
cost, which it was in December of 2018. The bills
of cost—both of which include the time payment
fee in reaching the total amount of court costs
assessed in the respective judgments—indicate
that the district clerk signed and certified them
on June 19, 2018, the same date the judgments
were entered. Thus, it does indeed appear from
the face of the appellate record that the time
payment fees were originally assessed less than
31 days after the fines and other court costs and
fees were assessed in the judgments.

But I do not believe that means the time
payment fees must be struck as premature. The
fact that the conditions precedent to assessment
of the time payment fees did not yet exist at the
time they were assessed in the judgments and
included in the bills of cost does not render moot
Appellant's present constitutional challenge to a
portion of those fees on appeal. Section
133.103(a) of the Texas Local Government Code
is a mandatory provision: A convicted person
"shall pay" the time payment fee if he has not yet
paid the entirety of any fine, restitution, and
other courts costs before the 31st day after they
are assessed by entry of the judgment of
conviction. By the time Appellant challenged the
constitutionality of the time payment fee in his
brief on appeal, in March of 2019, more than
eight months had elapsed from the imposition of
those fines and other court costs, and there is
nothing in the record from which to suppose he
might already have paid them. That he went to
the trouble to challenge the constitutionality of
the time payment fee statute on appeal suggests
that he had not. Even if premature when
assessed in the judgments, therefore, the
mandatory time payment fees were applicable to
Appellant and ripe for challenge on appeal.8 The
court of appeals did not err to conclude
otherwise.
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II.

I turn next to the SPA's third argument, since a
favorable resolution of that claim would also
moot the constitutional issue. The SPA argues

that the time payment fee constitutes a
legitimate reimbursement-type of court cost, of
the kind that we held in Allen may be assessed
without regard to where the money is ultimately
funneled or to what purpose it may be used. See
Allen v. State , 614 S.W.3d 736, 744 (Tex. Crim.
App. 2019) (" Salinas did not erect a new
requirement that all court-cost statutes,
including those imposing reimbursement-type
costs, must explicitly allocate funds to be
expended in the future for legitimate criminal
law purposes. Salinas applies only to the type of
cost that was at issue in that case—a cost
imposed to offset future criminal justice
expenses."). Section 133.103(a) ’s time payment
fee, the SPA contends, is more like the direct
reimbursement-type of court cost that Allen
approved of, than the future-criminal-law-
purpose court costs at issue in Salinas , which
must be statutorily allocated to accounts that go
to fund legitimate criminal-justice related
endeavors. SPA's Brief at 24-26. And in support
of this contention, the SPA offers three sub-
arguments. First it argues that the time payment
fee "acts as an enforcement mechanism by
establishing a reasonable deadline for payment"
of any fine, restitution, and other court costs
assessed in a criminal judgment of conviction.
Id. at 24. Second, it argues that the fee
"disincentivizes untimely payment and the
failure to pay." Id. And third, the SPA argues
that the fee serves as a sort of flat fee, to
compensate the State for the anticipated cost of
compelling a non-indigent convict to pay his
fines, restitution, and other court costs, in
execution of the monetary obligations in the
judgment of conviction. Id. at 25.
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Like every court of appeals to have decided this
issue before,9 I think that, on balance, the time
payment fee is marginally more like the
anticipatory court costs at issue in Salinas than
the direct reimbursement court costs in Allen .
In the ordinary case, by the time the time
payment fee is assessed—at least 31 days after
the judgment of conviction is entered—we would
not expect to find that funds had already been
expended in an effort to collect overdue fines,
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restitution, and other court costs assessed in the
judgment. It is not, then, strictly speaking, a
direct-reimbursement type of court cost as in
Allen . Also, most of the anticipatory monies are
not channeled to a specific fund dedicated to
reimbursing the State or localities for the actual
cost of assuring the execution of judgments.
Instead, ninety percent of those funds are
deposited in the general revenue accounts of the
State, county, and/or municipality's treasuries,
and they are presumably made available to those
entities for other uses, at least some of which
are not necessarily related to any legitimate
criminal-justice purposes. I would therefore
reject the SPA's assertion that Salinas (if it was
correctly decided) does not control and turn next
to the question of whether Salinas was correctly
decided.

III.

The SPA's second argument contends that
Salinas was wrongly decided, and with that I
agree. The very fact that the time payment fee at
issue in this case more closely resembles the
kind of fees at issue in Salinas than those in
Allen , and that they may therefore be seen to
violate separation of powers principles under
Article II, Section 1 of the Texas Constitution,10

actually serves to illustrate that our recent
holdings with respect to anticipatory court costs,
beginning with Peraza v. State , 467 S.W.3d 508
(Tex. Crim. App. 2015), have failed to provide a
consistent and workable approach to discerning
the constitutionality of court costs. The costs at
issue in this case are anticipatory, and therefore,
to be considered constitutional under Peraza and
Salinas , the statute that requires their collection
must also require their expenditure for
"legitimate criminal justice purposes." But the
statute at issue here does not do that. These
costs are directed to be deposited in general
revenue accounts. At the same time, they
represent
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a legitimate attempt to collect expenses that will
be incurred by the State due to the defendant's
failure to timely pay previously imposed costs,
and they manifestly do not exceed the actual

cost to the State for having to put the defendant
through a trial in the first place and obtain and
execute a final judgment. We should therefore
address our prior decisions up to this point and
attempt to discern a more consistent and
workable approach to determining the
constitutionality of court costs.

In Peraza , the Court expanded upon the
understanding of appropriate court costs that
had been articulated many years before in Ex
parte Carson , 143 Tex. Crim. 498, 159 S.W.2d
126 (1942)—a case in which separation of
powers was not an issue—by incorporating a
notion that legislation requiring courts to collect
certain costs and fees might transform courts
into tax collection agents of a sort, which is an
exclusive function of the executive department.11

In Carson , the Court had reasoned that, in order
to be legitimate, a court cost had to be
"necessary and incidental" to the "trial of a
criminal case." Ex parte Carson , 159 S.W.2d at
130. In Peraza , however, the Court said that a
court cost did not have to be "necessary and
incidental" to "the trial of a criminal case."
Peraza , 467 S.W.3d at 517 ("We therefore reject
Carson ’s requirement that, in order to pass
constitutional muster, the statutorily prescribed
court cost must be ‘necessary’ or ‘incidental’ to
the ‘trial of a criminal case.’ "). Instead, the
Court held:

[I]f the statute under which court
costs are assessed (or an
interconnected statute) provides for
an allocation of such court costs to
be expended for legitimate criminal
justice purposes, then the statute
allows for a constitutional
application that will not render the
courts tax gatherers in violation of
the separation of powers clause. A
criminal justice purpose is one that
relates to the administration of our
criminal justice system.

Id. at 517–18. Thus, after Peraza , the Court's
focus shifted from the need to reimburse
expenditures made in the trial of a criminal case
(which was what the Court was concerned about
in Carson ) to how those reimbursed funds were
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to be spent going forward. And in Salinas , we
reiterated:

What constitutes a legitimate
criminal justice purpose is a
question to be answered on a
statute-by-statute/case-by-case basis.
And the answer to that question is
determined by what the governing
statute says about the intended use
of the funds, not whether funds are
actually used for a criminal justice
purpose.

523 S.W.3d at 107.

In Allen , however, we shifted our focus back to
whether challenged court costs actually were in
the nature of reimbursement of expenses
incurred as "necessary and incidental" to the
trial itself. We held that, because such costs
directly repaid the State for expenses actually
incurred, it made no difference how the
recovered funds were later allocated or
expended. See Allen , 614 S.W.3d at 745 ("[W]e
resolve Appellant's ground for review by holding
that reimbursement-based court costs pose no
separation of powers problem, regardless of
where the funds are directed once received.").
Allen therefore limited the reach of Peraza and
Salinas ’s "legitimate criminal justice purposes"
requirement to court costs of the anticipatory
type (i.e. , "those that are to be expended
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to offset future criminal justice costs[,]" id. at
744 ), and not costs that were for recouping
already-realized trial court expenditures.

But why should Allen not apply across the board,
so long as court costs do not exceed actual
expenses? It is clear enough from our
opinions—if not from Carson , then certainly
from Allen itself—that the Judicial Department
may properly be called upon to recover the
actual expenditures as costs levied in a
judgment of conviction. And the actual
expenditures required of the State in the trial of
a criminal case to judgment, and in execution of
the judgment, are not insignificant in amount.

Peraza extended the scope of permissible
Judicial Department court cost assessments to
include fees not directly tied to particularly
identifiable trial court expenditures—so long as
they were statutorily funneled to serve
"legitimate criminal law purposes." But the SPA
now argues—and I agree—that so long as these
so-called "anticipatory" court costs do not
exceed the actual cost of litigation of the
defendant's criminal case, it should not matter
how the funds are allocated to be spent, any
more than it matters how direct-reimbursement
type of court costs are later allocated to be
spent.12 And it should not make a difference that
the statute imposing the court cost does not
identify a specific and discrete expenditure for
which it is authorizing reimbursement.13

Prior to Peraza , it had never been thought, by
this or any other court in Texas, that statutory
authorization for the recovery of the actual cost
of litigating an accused's guilt constituted a
violation of Article II, Section 1, of our state
Constitution. And this was for good reason. By
the time the Constitution of 1876 carried
forward Article II, Section 1, from our previous
state constitutions, the Legislature had long
been imposing substantial statutory court costs
upon convicted defendants.14
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This suggests that the framers of that
constitution would not have endorsed the idea
that legislative authorization of court
costs—even quite substantial court
costs—violated our separation of powers
provision.

I would now hold that, when the total court costs
authorized by statute and appropriately imposed
in a given case is not so extravagant as to plainly
exceed the actual cost to the State of Texas of
litigating that case to a final conviction and
executing the judgment, there is no usurpation
of a power properly attached to a different
department of government, regardless of how
the recovered funds are statutorily apportioned.
And consequently, only to the extent that they
are inconsistent with that holding, I would now
disavow Peraza and Salinas .15
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Here, the overall court costs ($589 and $639)
were quite modest relative to what was
undoubtedly the actual cost of litigating the
dozen felony charges brought against
Appellant—and even compared to the two (out of
that total of a dozen) cases for which any court
costs at all were actually imposed. The inclusion
of the $22.50 in the court costs assessed in these
cases, representing that portion of the time
payment fee that Section 133.103, Subsections
(b) and (d), of the Texas Local Government Code
allocated to general revenue funds, did not
violate Article II, Section 1 of the Texas
Constitution.

To the extent that it modified the judgment of
conviction in this case to delete the assessment
of a portion of the time payment fee, I would
reverse the judgment of the court of appeals.

--------

Notes:

1 Tex. Local Gov't Code § 133.103(a).

2 Each bill of cost actually listed three time
payment fees (based on where the funds would
go) that together totaled $25.

3 Appellant also filed a motion for new trial on
July 5, 2018.

4 523 S.W.3d 103 (Tex. Crim. App. 2017).

5 Dulin v. State , 583 S.W.3d 351 (Tex.
App.—Austin 2019).

6 See Tex. R. App. P. 21.4, 25.2.

7 Tex. Code Crim. Proc. art. 42.15.

8 Id. art. 45.046.

9 Id. art. 45.047.

10 Id. art. 45.049.

11 Id. art. 42.037.

12 Id. art. 44.04.

13 Id.

14 529 S.W.2d 772, 773 (Tex. Crim. App. 1975).

15 Id.

16 Id.

17 Id. The Court indicated these cases might also
be distinguishable in other ways. Id.

18 Id. The Court in Fouke indicated that its
holding was the "traditional" rule, which has
"long prevailed in this state." Id. The holding in
Fouke has been followed more recently by two
courts of appeals. Ex parte Rinkevich , 222
S.W.3d 900, 903 (Tex. App.—Dallas 2007, no
pet.) ; Crawford v. Campbell , 124 S.W.3d 778,
780-81 (Tex. App.—Houston [1st Dist.] 2003, no
pet.).

19 Cody v. State , 548 S.W.2d 401, 402-03 (Tex.
Crim. App. 1977).

20 Id. at 402.

21 Id. at 403.

22 Id.

23 Id.

24 Cf. State v. Stevenson , 958 S.W.2d 824, 827
(Tex. Crim. App. 1997) ("when a direct penalty
may be imposed for the failure to answer a
question," statements made in response "are
deemed involuntary.").

25 659 S.W.2d 422, 423 (Tex. Crim. App. 1983).

26 Id. at 422.

27 Id. at 423 & n.1.

28 See Tex. Penal Code § 12.32(b). 12.33(b),
12.34(b) ($10,000 maximum fine for first,
second, and third degree felonies).

29 Due to our disposition of the State's claim that
the time payment fee must be struck as
prematurely assessed, we do not address the
State's other claims. Along with the United
States Supreme Court, we have recognized "the
desirability of avoiding the adjudication of
constitutional issues when at all possible." Pena
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v. State, 191 S.W.3d 133, 136 (Tex. Crim. App.
2006). As the Supreme Court has said, "If there
is one doctrine more deeply rooted than any
other in the process of constitutional
adjudication, it is that we ought not to pass on
questions of constitutionality ... unless such
adjudication is unavoidable." Id. (quoting Clinton
v. Jones, 520 U.S. 681, 690, 117 S. Ct. 1636, 137
L. Ed. 2d 945 (1997) (quoting Spector Motor
Service v. McLaughlin , 323 U.S. 101, 105, 65
S.Ct. 152, 89 L.Ed. 101 (1944) )(ellipsis in
Clinton)).Whether the time payment fee will be
reimposed later is speculative at this point
because Applicant could avoid the statutory
conditions for imposing the fee by choosing to
pay his monetary obligations on time. And there
is an available statutory remedy to challenge the
time payment fee, if it is ever imposed. TEX.
CODE CRIM. PROC. art. 103.008(a).

1 Tex. Penal Code § 21.11 (describing the offense
of Indecency with a Child).

2 Tex. Penal Code § 22.021(f) (increasing the
minimum term of imprisonment for Aggravated
Sexual Assault to 25 years under certain
identified circumstances).

3 No court costs were assessed for any of the
remaining ten convictions.

4 The SPA's first ground for review states:
"Should an improper and prematurely assessed
nonobligatory ‘Time Payment Fee’ that penalizes
the failure to timely pay a court-cost, fee, or
restitution be struck?"

5 The SPA's second ground for review states: "In
striking down court-costs and fees, does the
judiciary violate separation of powers by
infringing on the Legislature's power to enact
costs, fees, and the state's budget and the
Governor's budget power?" Within this ground
for review, the SPA seems to make two discrete
arguments: first, that when this Court strikes a
legislatively enacted court cost, it impermissibly
invades the budgetary prerogative of other
governmental departments; and second, that so
long as the total amount of court costs assessed
do not exceed actual expenditures for the trial of
a criminal case, it should not matter how those

court costs are dispensed upon collection. I
would ultimately resolve this case based upon
the second of these arguments embraced within
the SPA's second ground for review.

6 The SPA's third ground for review states: "Is
the ‘Time Payment Fee’ proper because it
imposes a time-frame for court-cost and fee
payment and disincentivizes late payment and
the failure to pay?"

7 Pena v. State , 191 S.W.3d 133, 136 (Tex. Crim.
App. 2006) (explaining that Courts should avoid
resolving constitutional issues in cases where
adjudication of those issues can be avoided).

8 The SPA also maintains that, despite the
mandatory nature of the time payment fee, the
trial court might yet have waived payment under
the provisions of, for example, Article 43.091 of
the Code of Criminal Procedure. See SPA's Brief
at 7-8 (citing Tex. Code Crim. Proc. art. 43.091 ).
Even assuming the trial court could
appropriately waive the time payment fee under
terms of a provision like Article 43.091,
notwithstanding Section 133.103(a) ’s
mandatory language, nothing in the present
appellate record suggests that it did so. Had
Appellant been the party to argue that the time
payment fee should be struck from the judgment
because the trial court later waived it, we would
no doubt insist that he produce an appellate
record that demonstrated the trial court's
waiver. We should expect no less from the State
in its effort to strike the time payment fee in the
interest of avoiding the separation-of-powers
constitutional issue.

The Court holds that the appeal itself "suspends"
the 31-day period before which fines, costs, and
restitution must be paid, and that this
suspension "stops the clock for purposes of the
time payment fee." Majority Opinion at 9. It is
not clear to me why this means that the State
should be able to insist that the time payment
fee should be struck. Presumably Appellant
himself could have argued that the time payment
fee on appeal was "premature," and perhaps he
could have then expected to obtain relief on that
basis. But I can see no reason he should not be
allowed to choose, instead, to bring a challenge
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that would nullify the State's ability ever to
impose such a court cost, even in a timely
manner. The Court also seems to suggest that
Appellant could still voluntarily choose to pay
the assessed fines and costs in a timely way after
the appeal, or even voluntarily pay the time
payment fee itself, which would render his
constitutional challenge moot. But as I have
already observed, nothing suggests that he has
done that, and the fact that he challenges the
legitimacy of the time payment fee itself on
appeal, rather than its timeliness, suggests he
has no such intention.

Moreover, if the Court is correct, then the issue
of the constitutionality of the time payment fee
may never be ripe for decision in the context of a
direct appeal, and, as a practical matter, may
forever evade review. It is true that an inmate
could potentially challenge a post-appeal
assessment of the time payment fee under
Article 103.008(a) of the Code of Criminal
Procedure. See Tex. Code Crim. Proc. art.
103.008(a) (providing a motion practice for
"correcting" errors in court costs within a year
of the final disposition of the case in which such
costs were imposed). But indigent appellants
will, in all likelihood, no longer be assisted by
appointed appellate counsel for that purpose,
and non-indigent appellants cannot reasonably
be expected to hire legal counsel to make
sophisticated separation of powers arguments in
order to avoid $22.50 of court costs.

9 See Johnson v. State , 573 S.W.3d at 340 ("The
time payment fee does not in itself reimburse the
county or the State for expense incurred in
connection with appellant's criminal trial
specifically[.]"); Simmons v. State , 590 S.W.3d
702, 712 (Tex. App.—Waco 2019, pet. filed)
(same); Kremplewski v. State , ––– S.W.3d ––––,
––––, 2019 WL 3720627, at *2 (Tex.
App.—Houston [1st Dist.] 2019, pet. filed)
(same). See also Ovalle v. State , 592 S.W.3d
615, 618 (Tex. App.—Dallas 2020) (following
Johnson ); Brown v. State , No. 06-20-00017-CR,
2020 WL 3865736, at *3 (Tex. App.—Texarkana
July 9, 2020, no pet. h.) (mem. op., not
designated for publication) (same); Wells v.
State , No. 03-18-00675-CR, 2020 WL 3164972,

*5 (Tex. App.—Austin June 4, 2020, pet. filed)
(mem. op., not designated for publication)
(same); Townsend v. State , No. 13-18-00049-
CR, 2019 WL 6205470, at *8 (Tex. App.—Corpus
Christi Nov. 21. 2019, pet. filed) (mem. op., not
designated for publication) (same); King v. State
, No. 11-17-00179-DR, 2019 WL 3023513, at *5
(Tex. App.—Eastland July 11, 2019, pet. filed)
(mem. op., not designated for publication)
(same).

10 See Tex. Const. art. II, § 1 ("The powers of the
Government of the State of Texas shall be
divided into three distinct departments, each of
which shall be confided to a separate body of
magistracy, to wit: Those which are Legislative
to one; those which are Executive to another,
and those which are Judicial to another; and no
person, or collection of persons, being of one of
these departments, shall exercise any power
properly attached to either of the others, except
in the instances herein expressly permitted.").

11 See Allen , 614 S.W.3d at 742 ("Although
Carson did not state that its holding was based
on separation of powers principles, its standard
would later be cited as the ‘litmus test’ for
establishing whether a court cost comported
with the separation of powers clause. See Peraza
, 467 S.W.3d at 517.").

12 This parallels the State's so-called "money is
fungible" argument that Judge Keel
acknowledged and advocated in her dissenting
opinion in Allen . See 614 S.W.3d at 749 (Keel,
J., dissenting) ("In any event, Peraza and Salinas
depend on a fiction. As the State Prosecuting
Attorney documents, the State of Texas spends
more on the criminal justice system than it
collects in court costs. And as the district
attorney observes, money is fungible. Thus, any
court cost directed to the general revenue fund
is directed to a criminal justice purpose."). The
Court did not have to reach that argument in
Allen , but the SPA makes it again here.

13 Indeed, this Court's decision in Peraza made a
valuable jurisprudential contribution by
untethering court costs from the discretely
identifiable expenditures of a particular trial,
and by recognizing that the collection of a court
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cost need not be "necessary" or even "incidental"
to some specific expense incurred during trial
before it may be said to constitute "the
recoupment of costs of judicial resources
expended in connection with the prosecution of
criminal cases within our criminal justice
system." 467 S.W.3d at 517.

14 The separation of powers clause of the Texas
Constitution of 1845 was practically identical to
current Article II, Section 1, with only incidental
differences in capitalization and punctuation.
Tex. Const. of 1845, Art. II, § 1. Also, Part V of
the 1856 Texas Code of Criminal Procedure ("Of
Costs in Criminal Actions") contained a vast
array of court fees and costs, many if not most of
which were ultimately to be "taxed" to convicted
defendants, even if originally paid by the State
or county. Tex. Code Crim. Proc. (1856), Part V.
After Article II, Section 1 ’s separation-of-powers
principle was carried over into the present state
constitution, in 1876, these court cost provisions
were re-codified, largely intact, in Title XV of the
1879 Texas Code of Criminal Procedure. Tex.
Code Crim. Proc. (1879), Title XV.

Chapter One of Title XV of the 1879 Code of
Criminal Procedure is entitled "Taxation of
Costs." Article 1042 of that Chapter provided
that nothing is to be "taxed" as a cost of court
"that is not expressly provided by law." Chapter
Two then provided for a number of costs and
fees that were to be paid by the State initially

but then "charged" to a convicted felon and
subsequently paid back into the State treasury
when collected (Article 1061). These included
payment of "fees" to the district or county
attorney who prosecuted the case (Article 1052),
payment to the sheriff or constable for various
services including executing arrest warrants,
summoning, attaching or transporting witnesses,
and summoning juries (Article 1054), and
payment to the district clerk for certain services
(Article 1056). Fees to be directly "taxed" to a
convicted felon under Chapter Four of Title XV
included a flat jury fee (Article 1100) and
reimbursement of costs accrued by attending
witnesses (Article 1108).

15 Stare decisis "is least applicable in
constitutional adjudication, because correction
through legislative action is practically
impossible in those cases." Ex parte Lewis , 219
S.W.3d 335, 376 (Tex. Crim. App. 2007)
(Cochran, J., concurring) (citing Payne v.
Tennessee , 501 U.S. 808, 828, 111 S.Ct. 2597,
115 L.Ed.2d 720 (1991) ) (internal quotation
marks omitted). See also Agostini v. Felton , 521
U.S. 203, 235, 117 S.Ct. 1997, 138 L.Ed.2d 391
(1997) ("[stare decisis ] is at its weakest when
we interpret the Constitution because our
interpretation can be altered only by
constitutional amendment or by overruling our
prior decisions.").

--------


