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         I. INTRODUCTION

         Divorced parents disagree about
vaccinating their two minor children. The father
wants to vaccinate the children per their
pediatrician's recommendation. The mother
objects on religious grounds to vaccinating the
children. Given this disagreement, the father
moved for sole legal custody of the children.
After briefing and multiple hearings, the
superior court issued an order granting decision-
making authority concerning vaccinating the
children to the father, and the mother appeals.
Because the
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superior court's best interests determination
was supported by the record and within the
court's broad discretion, we affirm.

         II. FACTS AND PROCEEDINGS

         Lady Donna Dutchess and Jason Dutch
were married from 2008 to 2015. They have two
children, both of whom still are minors. Both
parents have been involved with the children's
medical care. During the marriage, both children
received vaccinations. After the marriage ended,
neither child received vaccinations until 2021.
The children's pediatrician recommended
vaccinations in December 2020, but the father
declined because "he and mother have not been
able to agree on vaccinations." The mother
objects to vaccinations on religious grounds.

         Amid various disagreements regarding
custody, the father filed a motion to modify legal
and physical custody and raised the vaccination
issue. The superior court held an evidentiary
hearing on the matter in November 2020. At the
conclusion of the hearing, the court noted that it
was taking the vaccination question under
advisement and would issue a future order.

         In April 2021, prior to the court issuing its
order, the father took the children to their
pediatrician for vaccinations. In a subsequent
hearing, the father explained that he feared his
children may have been exposed to tetanus, and
noted that he had the doctor give the children
only "the most important" vaccines. The younger
child received vaccines for hepatitis A; measles,
mumps, and rubella; polio; and tetanus,
diphtheria, and acellular pertussis. The older
child received vaccines for hepatitis A; human
papillomavirus (HPV); meningococcal disease;
and tetanus, diphtheria, and acellular pertussis.

         The superior court issued an order in June
2021 granting the father sole legal custody with
regard to vaccination decisions. The order
provided that "Father is to confer with Mother
[regarding vaccinations]. If there is a
disagreement then Father
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makes the legal decision." The court recognized
that the mother has "a [constitutional right to
practice her religion" but stated that religious
liberty may be curtailed to protect a child's well-
being, and specified that "[t]here are health
benefits to having children vaccinated." The
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court quoted language from the United States
Supreme Court's decision in Prince v.
Massachusetts: "[t]he right to practice religion
freely does not include liberty to expose the
community or the child to communicable disease
or the latter to ill health or death."[1] The mother
appeals, alleging violations of the free exercise
clause, procedural due process, and various
statutes.

         III. STANDARD OF REVIEW

         " We ... review constitutional questions de
novo, adopting the rule of law that is most
persuasive in light of precedent, reason, and
policy."[2] "Likewise,' [w]hether the court applied
the correct standard in a custody determination
is a question of law we review de novo.' "[3]

         Trial courts have "broad discretion in child
custody matters."[4] We "will reverse a trial
court's resolution of custody issues only if [we
are] convinced that the record shows an abuse
of discretion or if controlling factual findings are
clearly
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erroneous."[5] Abuse of discretion includes
instances when "the trial court considered
improper factors or failed to consider statutorily-
mandated factors, or improperly weighted
certain factors in making its determination."[6]

         IV. DISCUSSION

         Alaska Statute 25.24.150(c) requires
courts to make custody award determinations
and modifications in "the best interests of the
child," considering, among other things, "the
physical, emotional, mental, religious, and social
needs of the child" and "the capability and desire
of each parent to meet these needs." Here the
superior court awarded authority to make
vaccination decisions to the father based on the
factual determination that it was in the best
interests of the children. We review this factual
determination for clear error.[7]

         The record in this case supports the
superior court's finding that granting the father

the authority to make vaccination decisions
served the children's best interests. The
children's pediatrician documented that she
"[d]iscussed with father vaccine indications and
benefits" and "that not vaccinating his child
could result in severe illness, disability and even
death." The father testified that he had the
children vaccinated because he was concerned
about a possible tetanus exposure and that he
had the pediatrician administer only the
vaccines she felt were "most important." Given
the pediatrician's recommendations to vaccinate
the children, and the father's willingness to
consider those recommendations, the court did
not clearly err in its best interests
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determination.[8]

         The mother argues that the court's award
of decision-making authority infringes on her
right to the free exercise of religion under the
U.S. and Alaska Constitutions.[9] When
confronting free exercise claims under the
Alaska Constitution, we typically apply the
framework outlined in Frank v. Stated that when
faced with a neutral law and with sincerely held
religious beliefs compelling actions counter to
that law, the State may only forbid these actions
[10] 'where they pose some substantial threat to
public safety, peace or order,' or where there
are competing governmental interests 'of the
highest order... not otherwise served.' [11] We are
not convinced that heightened scrutiny
necessarily applies to child custody
determinations allocating decision-making
authority between parents, nor did the parties
brief this issue. We note that several other state
courts have concluded that strict scrutiny does
not apply to a custody determination between
parents with divergent religious convictions.[12]

In Bonjour v. Bonjour we
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addressed a parent's establishment clause claim,
explaining that courts generally must maintain
neutrality toward parents' religious beliefs or
lack thereof when analyzing children's best
interests and making a custody determination.[13]
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We recognized that a court's application of
custody statutes in a manner exhibiting "a
preference for the religious over the less
religious" would essentially place "government
on the side of organized religion, a non-secular
result that the establishment clause is designed
to prevent."[14] Consistent with our analysis in
Bonjour, the superior court here properly
considered how the mother's desire not to
vaccinate the children was contrary to the
recommendation of the children's pediatrician
and counter to their best interests.[15]

         Because the father is not participating in
the appeal and thus does not challenge the legal
framework applied by the superior court, we
need not decide whether heightened scrutiny
applies in this case. Even if we were to apply
heightened scrutiny

6

pursuant to Frank v. State in analyzing the
mother's free exercise challenge, the superior
court's ruling would withstand review. The State
has "an undeniably compelling interest in
protecting the health of minors."[16] Other
jurisdictions ruling on vaccine mandates have
more specifically held that protecting the health
of individuals and the community is a compelling
government interest.[17] Because the State has an
interest of the highest order in protecting the
children's health that, given the evidence in this
case, would not be served by awarding the
mother legal authority to make vaccination
decisions, the superior court's ruling withstands
the Frank analysis.[18]

         Similarly, even if we applied strict scrutiny
to the mother's federal constitutional claim, the
decision would withstand review. Strict scrutiny
requires a compelling government interest and
that the government action be narrowly tailored
to
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advance that interest.[19] As we have explained
above, the State has a compelling interest in
maintaining the health of minors.[20] Further, the
superior court's order in this case was extremely

narrowly tailored. The court did not award full
custody, sole legal custody, or even all medical
decision-making authority to one parent. Rather,
the court limited the scope of its order to
authority to make vaccination decisions. This is
the least restrictive means of achieving the
State's interest in protecting the health of the
children.[21]

         In addition to her constitutional
challenges, the mother appears to allege that
bias on the part of the superior court judge
violated her due process rights. Parties have a
fundamental due process right to an impartial
decision-maker.[22] In determining whether a
judge's conduct creates "an appearance of
partiality" requiring disqualification, we consider
"whether the totality of the circumstances
'would create in reasonable minds a perception
that the judge's ability to carry out judicial
responsibilities with integrity, impartiality, and
competence is impaired.' "[23]
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         The mother did not argue this point before
the trial court, [24] and she has not pointed to any
persuasive evidence of partiality. Indeed, the
superior court judge seemed to take pains to
respect the mother's religious beliefs and
accurately and carefully assess her parenting
ability. The superior court explained that it
would need to research the appropriate balance
"betweenprotecting [the mother's] constitutional
rights to religious freedom and as it pertains to
her children, and [the father's] right to have his
children protected through vaccination." The
court further noted that it "want[ed] to
commend both of you[, ] . . . [because] you . . .
have come a long ways ... to learn to co-parent.
And I think your kids are benefiting from it." The
totality of the circumstances demonstrates that
the superior court judge acted impartially
throughout the proceedings.

         The mother's additional statutory
arguments are unavailing. They are either
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irrelevant, [25] waived, [26] or without legal
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basis.[27]

         Given the record in this case, the superior
court did not clearly err in finding that an award
of legal authority for vaccination decisions to the
father would serve the children's best interests,
and did not abuse its discretion in making its
corresponding order on legal custody. The
mother's objections fail, even if this court were
to apply heightened scrutiny.
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         V. CONCLUSION

         We AFFIRM the superior court's order
awarding legal authority to make vaccination
decisions to the father.
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