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OPINION
LOPEZ, VICE CHIEF JUSTICE

91 We explain today the reason for our
prior decision order dismissing the challenge to
Proposition 140-the "Make Elections Fair Act"
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initiative (the "Initiative")-for the November
2024 general election ballot. The thrust of the
Initiative was to comprehensively change
candidate elections in Arizona by replacing
partisan primaries with an open primary.
Although this Court's dismissal of the challenge
permitted the Initiative to remain on the ballot,
Arizona voters ultimately rejected the measure.

92 We hold that A.R.S. § 19-121.04(A),
which required the Secretary of State to double
count some invalid signatures, is
unconstitutional as applied to the Initiative
because it effectively raised the 15% signature
threshold for proposing a constitutional
amendment via initiative. See Ariz. Const. art.
21,8 1;id. art. 4, pt. 1, § 1(2). Absent this double
counting, the Initiative would have satisfied the
15% constitutional requirement and qualified for
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the ballot. Therefore, we affirm the trial court's
judgment dismissing the challenge to the
Initiative.

BACKGROUND

13 Beginning in November 2023, the Make
Elections Fair PAC (the "Committee") circulated
a statewide initiative petition seeking to amend
the Arizona Constitution's partisan primary
election system. See Ariz. Const. art. 7, § 10. The
Committee needed 383,923 valid signatures to
qualify the Initiative for the November 2024
general election ballot.

94 On July 3, 2024, the Committee filed an
estimated 584,124 signatures with the Secretary
of State, Adrian Fontes (the "Secretary"). The
Secretary determined that 559,379 of these
signatures were eligible for verification pursuant
to A.R.S. §19-121.01(A). On July 26, the
Secretary selected a 5% random sample of these
eligible signatures and transmitted them to the
pertinent county recorders for verification. See §
19-121.01(B).

95 That same day, April Smith, Nira Lee,
and Joshua Davidian

("Smith Plaintiffs") and the Arizona Free
Enterprise Club, Susan Garvey, Kathleen Liles,
and John Shadegg ("AFEC Plaintiffs") filed
separate complaints against the State, the
Secretary, and the Committee challenging the
Initiative. The trial court consolidated the two
cases. Together, the Smith and AFEC Plaintiffs
(collectively "Plaintiffs") alleged the Initiative
violated the Arizona Constitution's separate
amendment rule, see Ariz. Const. art. 21, § 1,
and included a misleading petition summary, see
AR.S. §19-102(A). Plaintiffs also raised twenty-
three objections to the legal
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sufficiency of the circulator registrations and the
petition signatures pursuant to A.R.S. §§ 19-118,
-121, -121.01, and -122(C). Based on these
allegations, Plaintiffs asked the trial court to
declare the Initiative invalid and enjoin the
Secretary from placing it on the ballot or

printing any ballot that included the Initiative.

96 Faced with an August 22 ballot printing
deadline, the trial court set an expedited case
schedule and bifurcated Plaintiffs' challenges.
First, the court ordered Plaintiffs to brief and
argue their legal challenges concerning the
separate amendment rule and petition summary.
Then, the court scheduled a two-day trial on
Plaintiffs' fact-intensive signature challenges.
The court also appointed a special master to
address some of Plaintiffs' objections to the
Initiative signatures.

97 On August 9, the trial court rejected
Plaintiffs' separate amendment and petition
summary challenges and denied injunctive relief.
Plaintiffs appealed, and we affirmed the trial
court's ruling on August 22, leaving only the
signature challenges.

98 On August 15, after a two-day hearing,
the trial court issued a final judgment
concerning the signature challenges. First, the
court categorically overruled Plaintiffs' duplicate
signature challenges ("Objection 21"), finding
that the voluminous summary exhibits used to
prove these challenges were inadmissible under
Arizona Rule of Evidence 1006. Consequently,
the court ruled that Plaintiffs categorically failed
to prove any duplicate signatures by clear and
convincing evidence. Second, based on prior
evidentiary rulings, the court determined that
the Committee presented sufficient valid
signatures to satisfy the 383,923 constitutional
minimum and ordered the Secretary to certify
the Initiative for the ballot once the remaining
counties reported their final certifications.
Plaintiffs immediately appealed. On August 19,
after the county recorders had completed their
signature verifications, the Secretary certified
the Initiative for the ballot.

19 On August 21, we reversed the trial
court's Objection 21 ruling that categorically
rejected Plaintiffs' duplicative signature
challenges. We remanded to the trial court to
examine the exhibits and determine whether
Plaintiffs proved any duplicate signatures. If the
trial
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court found any duplicates, we instructed it to
recalculate the number of valid signatures and
make a new ballot eligibility determination.

910 The next morning, the trial court held
a status conference with the parties. In the
hearing, the court learned that the ballot-
printing deadline changed from 11:59 p.m. that
day to 6:00 a.m. the following morning-August
23. With the printing deadline looming, Plaintiffs
asked the court to rule on the Objection 21
exhibits that day. The court refused, citing the
practical impossibility of the task. Plaintiffs filed
an emergency special action petition with this
Court that evening arguing the trial court
abused its discretion by refusing to review the
exhibits before the printing deadline.

911 On August 23, this Court accepted
jurisdiction. We rejected the Committee's
argument that the ballot-printing deadline, by
itself, extinguished Plaintiffs' right to challenge
the eligibility of the Initiative to appear on the
ballot."! We instructed the trial court to
determine whether a sufficient number of valid
signatures qualified the Initiative for the ballot.
We also authorized the trial court to enjoin any
votes cast for the Initiative if it ultimately
disqualified the measure after ballots were
printed. The Committee moved for
reconsideration of our ruling authorizing the
trial court to enjoin votes cast. We granted relief
in part, clarifying that Plaintiffs could seek such
an injunction, but that the Committee could
contest the trial court's authority to disqualify
votes cast.

912 On remand, the trial court appointed a
new special master, who completed his review of
the Objection 21 alleged duplicate signatures on
September 17. The trial court held an
evidentiary hearing the following day. The
parties briefed their positions concerning the
current signature counts and validity of the
Initiative. At the hearing, the trial court heard
testimony from the parties' experts, and
argument on the mootness of Plaintiffs'
challenge and the court's remedial authority.
The court also
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heard the Committee's new argument that the
statute directing the Secretary's final
calculation-§ 19-121.04(A)-was unconstitutional
as applied to the Initiative.

913 On September 19, the trial court
entered its final judgment. The court dismissed
Plaintiffs' Initiative challenge for three reasons.
First, the lapsed August 23 printing deadline
rendered the challenge moot. Second, §
19-121.04(A) was unconstitutional as applied
under the Arizona and United States
Constitutions. And third, the court lacked the
remedial authority to grant Plaintiffs' requested
injunction. Plaintiffs filed an expedited appeal to
this Court. In a decision order, we affirmed the
trial court's dismissal of Plaintiffs' challenge. We
now explain our reasoning. We have jurisdiction
pursuant to article 6, section 5(3) of the Arizona
Constitution and A.R.S. § 19-122(C).

DISCUSSION

9114 We review de novo the "interpretation
and application of constitutional and statutory
provisions regarding initiatives." Molera v.
Reagan, 245 Ariz. 291, 294 1 8 (2018).

915 The trial court rejected Plaintiffs'
Initiative challenge on three grounds: mootness,
unconstitutionality, and lack of remedial
authority. We hold that § 19-121.04(A), as
applied to the Initiative, unconstitutionally
raised the 15% signature threshold for
proposing a constitutional amendment via
initiative. See Ariz. Const. art. 21, § 1; id. art. 4,
pt. 1, § 1(2). Because we affirm the trial court's
ruling on this constitutional ground, we do not
address the mootness or remedy issues.

I.

916 We begin by examining the
constitutional and statutory provisions governing
the signature requirements for constitutional
initiatives.

A.

917 "The right to initiate constitutional
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amendments and propose statutes was retained
by the people when delegating legislative
authority
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to the Arizona legislature." Stanwitz v. Reagan,
245 Ariz. 344, 346 9 2 (2018). To proffer a
constitutional initiative, the interested party
must submit signatures "equal to" 15% of all
qualified electors. Ariz. Const. art. 21, § 1; see
also id. art. 4, pt. 1, § 1(2). The Arizona
Constitution quantifies "qualified electors" as the
total number of people who cast votes in the
previous gubernatorial general election. Id. art.
4,pt. 1,8 1(7).

918 The founders of the Arizona
Constitution deliberately selected a 15%
signature threshold to qualify initiatives for the
ballot-nothing more, nothing less. During the
constitutional convention, the founders debated
whether to adopt a 10%, 15%, 18%, or 20%
signature requirement. The Records of the
Arizona Constitutional Convention of 1910, at
688-89 (John S. Goff ed., 1991) (hereinafter
"Goff"). The 15% requirement prevailed. Id. at
689. Once the founders settled on the requisite
quantum of signatures, they focused on the
drafting language requiring a constitutional
initiative be signed by "not less than" 15% of
electors. The founders were wary that future
legislatures "not in sympathy with the easy
amendment of our constitution" would raise the
threshold to "any percent above that" by
"increas[ing] that percentage and still claim they
were within the provisions of the constitution
because they were not less than" the required
percentage. Id. (emphasis added). To foreclose
such manipulation, the convention agreed to
change "not less than" to "a number equal to."
Id. at 690. We must effectuate this intent to
preserve the 15% signature threshold for
constitutional initiatives. See Fain Land &Cattle
Co. v. Hassell, 163 Ariz. 587, 595 (1990) ("The
cardinal rule of constitutional construction is to
follow the text and the intent of the framers,
where it can be ascertained.").

B.

919 Arizona Revised Statutes chapter 1,
title 19 regulates initiative petitions. After a
party files an initiative petition, the Secretary
must "review the submitted petitions, remove
petition sheets and individual signatures on
petition sheets that fail to comply with statutory
requirements, and count the remaining
signatures on the petition sheets." Stanwitz, 245
Ariz. at 346 § 2. This preliminary process yields
the total number of eligible signatures. §
19-121.01(A). If the total eligible signatures
equals or exceeds the constitutional minimum,
the Secretary selects and submits a random 5%
sample of these signatures to the county
recorders
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for verification. § 19-121.01(B). The county
recorders then review the sample and certify to
the Secretary the total number of signatures
disqualified for failing statutory standards (e.g.,
no residence address, unidentifiable signer, or
duplicate signatures). A.R.S. § 19-121.02(A), (B).
After receiving this certification, the Secretary
then calculates and determines if the initiative
contains enough valid signatures for ballot
placement. § 19-121.04(A), (B).

920 At this final stage, the Secretary
calculates the total number of valid signatures
based on a three-step statutory formula. The
Secretary begins with the total number of
eligible signatures. § 19-121.04(A). First, the
Secretary subtracts from that total "[a]ll
signatures that were removed pursuant to
section 19-121.01, subsection A, paragraph 1." §
19-121.04(A)(1). Within this step, the Secretary
also subtracts other signatures invalidated under
AR.S. § 19-118(F), which permits individual
challenges on the same bases. See Mussi v.
Hobbs, 255 Ariz. 395, 402-03 19 38-39 (2023).

921 Second, the Secretary subtracts "[a]ll
signatures that were found ineligible by the
county recorders" but not previously subtracted.
§ 19-121.04(A)(2). Here, the Secretary also
subtracts other signatures adjudicated ineligible
due to individual challenges pursuant to §
19-122(C). See Mussi, 255 Ariz. at 402-03 1
41-43.%
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922 In the third and final step of the
formula, the Secretary subtracts from the
remaining signatures the number determined by
applying the invalidity percentage rate. See §
19-121.04(A)(3). The Secretary calculates this
rate by dividing the total number of signatures
disqualified by the county recorders by the total
number of signatures in the 5% random sample.
See id. Therefore, in step three, the Secretary
multiplies the number of signatures remaining
after steps one and two by the invalidity rate,
then subtracts that figure from the number of
remaining signatures. The mathematical
equivalent, and simpler method, is to
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multiply the number of remaining signatures by
the validity rate (i.e., 100% minus the invalidity
percentage rate). Whether the Secretary
subtracts the number determined by applying
the invalidity rate from the remaining
signatures, or multiplies the remaining
signatures by the validity rate, the result is the
same-the total number of valid signatures. If that
total equals or exceeds the constitutional
minimum, the Secretary must place the initiative
on the ballot. § 19-121.04(B).

923 Given the difficulty of conveying this
mathematical equation linguistically when such
concepts are typically best illustrated visually,
we offer the following summary of §
19-121.04(A)'s calculation:

Total eligible signatures: X

Step 1: Subtract all signatures
removed pursuant to § 19-121.01(A)
paragraph 1 by the Secretary,
county recorders, or by individual
challenges.

Step 2: Subtract other signatures
disqualified by county recorders or
adjudicated ineligible by individual
challenges.

Step 3: Multiply the remaining
signatures by the validity rate.

= total valid signatures

924 Notably, this formula mandates a
double counting of some invalid signatures. This
occurs when "deducting signatures found invalid
by county recorders" in step two "and then using
the same number as the numerator in
determining the invalidity rate" in step three.
See Mussi, 255 Ariz. at 404 § 51; id. at 408 § 67
(Timmer, VC]., concurring and dissenting in
part) ("By deducting the signatures disqualified
by the county recorders and also applying the
invalidity percentage rate to the total number of
eligible signatures initially identified by the
Secretary, disqualified signatures are counted
twice."); City of Flagstaff v. Mangum, 164 Ariz.
395, 404 (1990) ("We recognize that the method
we have set forth will still result in a percentage
of the invalid signatures in the random sample
being deducted twice."). Both parties' experts
testified to the illogic of this calculus. The
Committee's expert testified that "when the
county recorders remove signatures from the 5%
sample as invalid, subtracting those signatures
from the Population and then applying the
validity rate to the
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Population is mathematically indefensible."
Plaintiffs' expert conceded this point.

925 Double counting of invalid signatures
occurs because the invalidity rate represents
both the signatures actually disqualified by the
county recorders and the projected ineligible
signatures in the total population; it is
duplicative to deduct both. Logic suggests that
the Secretary should not subtract the signatures
disqualified by the county recorders and instead
use that number merely to determine and apply
the validity rate. But in Mussi and Mangum, we
concluded that § 19-121.04(A) mandates this
double counting. Mussi, 255 Ariz. at 404 § 51;
Mangum, 164 Ariz. at 404. Mussi and Mangum,
however, did not present a constitutional
challenge to this calculus-the sole issue we must
decide in this case.

II.
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26 We now consider § 19-121.04(A)'s
constitutionality as applied to the Initiative. "A
statute regulating a provision of our constitution
is permissible if it 'does not unreasonably hinder
or restrict the constitutional provision and if the
[statute] reasonably supplements the
constitutional purpose' of the provision."
Stanwitz, 245 Ariz. at 348 § 14 (alteration in
original) (quoting Direct Sellers Ass'n v.
McBrayer, 109 Ariz. 3, 5 (1972)). "An 'as-applied'
challenge assumes the standard is otherwise
constitutionally valid and enforceable, but
argues it has been applied in an unconstitutional
manner to a particular party." Korwin v. Cotton,
234 Ariz. 549, 559 § 32 (App. 2014); see also
Dahnke-Walker Milling Co. v. Bondurant, 257
U.S. 282, 289 (1921) ("A statute may be invalid
as applied to one state of facts and yet valid as
applied to another.").

927 To equal or exceed the 15%
constitutional signature threshold, the
Committee had to produce 383,923 valid
signatures to require the Secretary to place the
Initiative on the November 2024 general ballot.
The Secretary began with 559,379 eligible
signatures, which was reduced after subtracting
signatures invalidated by the counties, the trial
court, and the special master pursuant to §
19-121.04(A). At the close of the litigation, the
parties confirmed the following accounting:
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§19-121.04(A) Calculation Signatures with 2a 5i9natures without
Total eligible signatures 559,379 559,379

2a Signatures invalidated by the comities 6,616

2b Signatures invalidated by the court 16,705 16,705

2c Signatures invalidated by the special master 37,674 37,674

3 Multiply by validity rate
Total valid signatures

0.76345
380,491

0.76345
385,542

928 The Initiative's ballot eligibility turned
on whether the court double counted the 6,616
signatures invalidated by the comities as
required by § 19-121.04(A). Although the
Committee collected 559,379 eligible signatures
in its attempt to produce 383,923 valid
signatures, the margin between success and
tailure was razor thin. If the court subtracted the
signatures invalidated by the comities and
applied the validity rate -the Initiative failed by
3,432 signatures. But if the court only applied
the validity rate -the Initiative achieved ballot
eligibility by 1,619 signatures.

929 The Committee ar gues that §
19-121.04(A) is unconstitutional as applied to
the Initiative because it effectively raised the
signature threshold for placing the Initiative on
the ballot. The Committee's expert testified, and
the trial court agreed, that the statute's formula
required the Committee to collect signatures
from 15.2% of the qualified electors to offset the
double counting. Plaintiffs and legislative
leaders argue that the statute does not violate
the constitution by raising the 15% signature
requirement, hr a joint brief, Senate President
War ren Petersen and House Speaker Ben Toma
concede that § 19-121.04(A), as applied, raised
the 15% threshold to 15.2%, but contend that
this incremental increase was so "small" and
"negligible" that it did not ran afoul of the
constitution.

130 We conclude that effectively
increasing the signature threshold in this case
from 15% to 15.2% violates the Arizona
Constitution for three reasons. First, the
increase is not insignificant -it is dispositive.
Here, § 19-121.04(A)'s double counting would
have disqualified the Initiative from the ballot.
Hie statute's formula effectively raised the 15%
threshold by requiring the Committee to collect
additional signatures to compensate for the
double counting penalty -a clear violation of the
express constitutional requirement. See Ariz.
Const, art. 21, § 1. To be sure,
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had the Committee's total valid signatures
remained above or below the constitutional
minimum-regardless of the duplicative
deduction-§ 19-121.04(A)'s formula would not
have yielded an unconstitutional result because
it would not have "unreasonably hinder[ed] or
restrict[ed]" the constitution by increasing the
required number of signatures. Stanwitz, 245
Ariz. at 348 1 14 (quoting Direct Sellers Ass'n,
109 Ariz. at 5).

9131 Second, the legislative leaders'
attempt to justify the "small" increase to the 15%
threshold as "negligible," despite its fatal effect
on the Initiative, overlooks the founders'
concerns regarding the initiative signature
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requirement. See Goff, supra 1 18, at 690. We
cannot so readily dismiss the founders' express
constitutional requirement that signatures
equate to "a number of qualified electors equal
to fifteen percent." See Ariz. Const. art. 21, § 1
(emphasis added); see also Fain Land &Cattle
Co., 163 Ariz. at 595. The 15% threshold is a
fixed point that neither this Court nor the
legislature can increase, even incrementally.

932 Finally, we find Turley v. Bolin, 27
Ariz.App. 345 (1976), pertinent and persuasive.
In Turley, the court of appeals invalidated a
statute that accelerated the constitutionally
established filing date for initiative petitions. Id.
at 350. There, the circulators submitted their
petitions by the Arizona Constitution's filing date
(four months before the election) but failed to
meet the controlling statutory deadline (five
months before the election). Id. at 347. In
defense of the statute's deadline, the challengers
argued that the founders would have permitted a
five-month filing deadline to account for the
increased demands of population growth. Id. at
348-49. They also argued that the constitution
merely established a filing schedule floor-not a
ceiling-because it provided that a petition must
be filed "not less than four months preceding the
date of the election." See id.; see also Ariz.
Const. art. 4, pt. 1, § 1(4). The court disagreed,
explaining:

[W]e necessarily reject appellants'
contention that by using the words '.
.. not less than four months . . ."' the
framers of the constitution intended
to provide a flexible filing standard
subject to change at will by the
legislature, whenever changing
conditions might appear to the
legislature to justify
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a departure from the initially
mandated constitutional standard.

Turley, 27 Ariz.App. at 350. The court also
reasoned that this filing requirement was "not
subject to future derogation by the legislature"
in light of the "important legislative rights

reserved in the people" (i.e., the initiative
powers) which are not "subordinate to any
legislative rights vested in the legislature." Id.

9133 The principle voiced in Turley applies
with even greater force here. Unlike in Turley,
the 15% signature threshold for constitutional
initiatives is express and is not even arguably
flexible because it is a fixed point. Article 21,
section 1's text-"equal to"-and the records of the
constitutional convention establish the
unambiguous meaning and purpose of the 15%
signature requirement. Because the right to
present a constitutional initiative rests with the
citizens' constitutionally reserved legislative
powers, the legislature cannot invoke its own
authority to deviate from the 15% standard. See
id.

934 In sum, we hold that § 19-121.04(A) is
unconstitutional as applied under the Arizona
Constitution because it impermissibly raises the
15% signature threshold for constitutional
initiatives by requiring the Committee to collect
additional valid signatures to compensate for the
statute's double counting. But for this
mathematical anomaly, the Initiative would have
satisfied the constitutional threshold. We also
affirm the trial court's ruling that § 19-121.04(A)
is unconstitutional as applied under the United
States Constitution. The statute's constitutional
infirmity, as applied under the Arizona
Constitution, also infringes the Committee's
federal First Amendment constitutional rights.
See Pierce v. Jacobsen, 44 F.4th 853, 859-60
(9th Cir. 2022) (recognizing that a state-created
initiative process is "protected by the First
Amendment" and thereby unconstitutional when
it "significantly inhibit[s] the ability of initiative
proponents to place initiatives on the ballot."
(alteration in original) (quoting Angle v. Miller,
673 F.3d 1122, 1133 (9th Cir. 2012))).

CONCLUSION

135 Although every statewide
constitutional initiative is subject to §
19-121.04(A)'s mandated double counting, the
increase to the 15%

14
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signature requirement is modest and typically
has no practical effect on initiative ballot
qualification. But in close cases, as here, the
statute's double counting may operate to
improperly disqualify an initiative from the ballot
by effectively increasing the 15% signature
requirement. We defer to the legislature to
decide whether to reconsider the statutory
signature validation formula in light of its
potential to violate the Arizona and United
States Constitutions in closely contested
initiative signature challenges.

36 For the reasons stated, we affirm the
trial court's judgment dismissing the challenge
to the Initiative.

Notes:

™ Although Justice Robert M. Brutinel retired
prior to the issuance of this Opinion, he

participated in oral argument and in the decision
of the Court.

W In the order, we stated that "[t]here is no
statutory directive that a court resolve an
election challenge like this one before the ballot
printing deadline." Although we acknowledged
courts' customary effort and preference to
resolve initiative challenges before the ballot-
printing deadline, we reasoned that "[c]ourts
cannot be forced to rule rashly to meet a ballot
printing deadline or provide the parties with
certainty."

) Section 19-121.04(A)'s statutory formula does
not expressly require the Secretary to subtract
signatures invalidated in individual challenges.
However, this Court has held that a reading of
the relevant statutory provisions as a whole
necessitates this additional step. See Mussi, 255
Ariz. at 402-03 11 38-39, 41-43.



