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OPINION
DURRANT, CHIEF JUSTICE
INTRODUCTION

91 David Chadwick challenges the jury's

verdict in his case because he believes it violated
the Unanimous Verdict Clause of the Utah
Constitution. That clause provides that "[i]n

criminal cases the verdict shall be unanimous."™"

92 Despite its brevity, the Unanimous
Verdict Clause has historically proven difficult to
navigate. We have not yet decided a case that
has required us to articulate a specific standard
identifying when the clause has been violated.
We do so in this opinion and hold that the
verdict in Chadwick's case violated the
Unanimous Verdict Clause.

93 Because we vacate Chadwick's
conviction on this unanimity ground, we need
not decide his other claim regarding the victim's
mental health records.

BACKGROUND

94 Two issues are before us in this appeal:
(1) whether the jury's verdict was unanimous,
and (2) whether the district court erred in
refusing to re-examine the victim's mental health
records during trial. These issues rest on
different but overlapping facts. For clarity, we
recount the facts relevant to each issue
separately.

Unanimous Verdict Clause

95 In 2016, F.L. accused David Chadwick
of repeatedly sexually abusing her when she was
between the ages of nine and eleven. F.L. met
Chadwick in 1999 when she was nine years old
and lived near him in Eagle Mountain. A short
time later, F.L., her mother, and her brother
moved in with Chadwick, and the family lived
with him as their landlord until she was fourteen
years old. Based on F.L.'s allegations, Chadwick
was charged with four counts of sexual abuse of
a child. In the information, Count One was
alleged to have occurred "on or about May 1,
1999," and Counts Two through Four were
alleged to have occurred "on or about January 1,
2000."

3

6 At trial F.L. testified that, before her
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family moved in with Chadwick, he had lived
alone. During that time, F.L. stated that she
would "[p]retty regularly" play with her friends
in Chadwick's basement. When she was in his
basement, she would often sit on his lap while he
was playing video games or while they were
watching a movie. Chadwick acknowledged that
F.L. played in his basement but testified that she
rarely sat on his lap.

97 F.L. testified to two incidents. She
stated that the first occurred before she moved
in with Chadwick when her mother asked
Chadwick to babysit F.L. During that time,
Chadwick and F.L. were alone in his basement,
and she was sitting on his lap when she felt
something hard on her buttocks. She stated that
she started to move off his lap, but Chadwick
told her, "No, it's okay, you can stay." A short
time later, Chadwick asked F.L. if she wanted to
play a game. In this "game," which the parties
refer to as the "catch-it game," Chadwick would
move his penis under his pants and F.L. would
try to "catch it." This went on for a few minutes
until someone knocked on the door. Chadwick
then jumped up and asked F.L. to hide. After
answering the door, Chadwick told F.L. not to
tell anyone about the game because "they
wouldn't understand." In his testimony,
Chadwick adamantly denied that the "catch-it
game" ever occurred.

18 F.L. testified that the second incident
occurred after she and her family had moved in
with Chadwick. She stated that during that
incident, she was sitting on Chadwick's lap in
underwear, an oversized t-shirt, and with no
pants on, watching a movie. She felt Chadwick
take his erect penis out of his pants and rub it
"against [her] underwear," on her buttocks and
vagina and against her leg. Chadwick stopped
when F.L.'s mother came into the room. F.L.
thinks that, because of her large shirt, her
mother did not see Chadwick's penis. F.L. got up
and left soon after that incident.

99 In his testimony, Chadwick admitted to
getting an erection when F.L. sat on his lap but
claimed that it "was just a physical response to
the contact" and that he "felt no sexual
stimul[us] about it." He also testified that he

would move F.L.'s hand if it touched his penis
and that he would move her to the side if he got
an erection. He admitted that he did sometimes
ignore the erection and did not move her, but he
claimed she would usually move her hand away
from touching it shortly after.
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910 In addition to these two incidents, F.L.
also testified that Chadwick tickled her on
various occasions. When Chadwick did so, he
would pin F.L. down, straddle her, and tickle
her. Sometimes in the process, his hand would
"slip" underneath her shirt, and he would touch
her breasts and ribcage. He would also "grind
his hips" while he tickled her. These tickling
episodes stopped when she was eleven, which
F.L. attributes to her starting to get angry and
telling him to stop. Chadwick admitted to
tickling F.L. in his testimony but denied ever
touching her breasts. He also denied ever having
any sexual contact with F.L.

911 Finally, F.L. testified that she told
various therapists about these incidents. She
explained that she would tell them some parts of
the incidents but that she "did not talk about it a
lot of the time." She also testified that she told
therapists that she could not remember details
of the incidents because she did not want to talk
about them. The State asked F.L. what the
purpose was for going to therapy. F.L.
responded that she went to therapy, in part, to
process trauma. Defense counsel then asked
whether this trauma had come from any other
sources. F.L. identified several other sources,
including a car accident and witnessing a cow
get shot for butchering.

912 After both sides rested, each party
presented its closing argument. During the
State's closing argument, it elected to connect
the four counts of sexual abuse to specific
conduct: Count One to the "catch-it game";
Count Two to Chadwick rubbing his bare penis
on F.L.; and Counts Three and Four to Chadwick
tickling F.L.'s breasts.

913 During the defense's closing
argument, counsel addressed the jury's
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constitutional duty to return a unanimous
verdict. He explained that "[t]here has to be
separate conduct on each charge that has to be
decided unanimously" and that he "appreciate[d]
the State for going through and saying what
they're alleging happened for each of the[]
counts." Defense counsel then provided an
example of unanimity:

Suppose you get into the jury room
and half of you say we believe that
the State has proved incident A but
not incident B. The other half of you
say well, we believe the State has
proved incident B but not incident A.
What you don't have is a unanimous
verdict on one count for a conviction
and then not

guilty on the other. What you have in
that situation is not a unanimous
verdict on either count.

914 The judge instructed the jury that
"[blecause this is a criminal case[] you must all
agree to find a verdict." And that "[f]or each
count, in order for you [to] find Mr. Chadwick
guilty of the offense of sexual abuse of a child
you must find beyond a reasonable doubt that by
separate and distinct conduct" he engaged in the
prohibited act. When listing the charged counts
for the jury, the instructions no longer
distinguished the counts by date. Instead, all
counts were listed as having occurred between
May 1999 and January 2000. The court then
excused the jury for deliberation.

915 Attempting to apply these instructions,
the jury asked two questions during its
deliberation. First, the jury asked if it "could
have a verdict form that specifically identified, in
some way, a particular course of conduct to
connect to each count." The court's proposed
response told the jury that it need only
determine how many incidents the State had
proven and that the "order of the counts is of no

particular consequence." Defense counsel
objected to this response and requested that the
court "identify for the jury the particular
incident for each count." Counsel reasoned that
"failure to do so was an invitation for [the jury]
to reach a non-unanimous verdict on each
incident." The court overruled defense counsel's
objection and gave the jury the following
answer:

You should consider the evidence
and argument of counsel to
determine if the State has or has not
proven beyond a reasonable doubt
the occurrence of one, two, three, or
four behaviors that violate the law as
described in the evidence. The order
of the counts is of no particular
consequence.

916 After further deliberations, the jury
asked the court to confirm the State's election. It
asked whether each count represented the
respective incident the State had identified
during its closing argument. The court repeated
its answer to the first question, then responded
as follows:

Counsel may have suggested specific
behaviors to correspond to specific
counts during closing argument, but
arguments and characterization of
the evidence by counsel are neither
pleadings nor facts. It is for you to
determine from a consideration of all
the

facts if the State has proven beyond
a reasonable doubt that the defined
statute was violated, in some way,
once, twicel[,] three time[s], or four
times[,] or if the State has failed to
meet that burden of proof. You may
choose to relate a specific conduct
or incident to a particular count to
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assist your deliberation, but that is
up to you. It is your sole province to
determine the facts of this case.

Defense counsel did not object to the
court's response, but the district court later
stated, after addressing preservation on remand
from the court of appeals, that defense counsel
had already "made an adequate and timely
objection" regarding his concern about the jury
instructions.

917 The jury returned a guilty verdict on
Count One and acquitted Chadwick on Counts
Two, Three, and Four.

Victim's Mental Health Records

118 Before trial, Chadwick asked for
access to F.L.'s mental health records, arguing
that these records contained relevant prior
statements F.L. had made about her interactions
with Chadwick. The State initially opposed this
request, noting that F.L.'s mental health records
were privileged.” But the State eventually
stipulated to the district court's review of these
records in camera to identify portions containing
either "a factual description of alleged abuse by
Mr. Chadwick," or "any report of those events by
the counselor to law enforcement, and any
methods used to refresh or enhance the memory
of the alleged victim regarding these events."
After reviewing the therapy records, the court
provided Chadwick with the relevant excerpts.
The rest of the records, the court ruled,
contained no information within the scope of the
stipulated purpose.

919 At trial, the State asked F.L. whether
she had ever gone to therapy to "address . .. any
of the incidents that [she had] talked about"
during her testimony. F.L. responded that she
had. The State asked whether the purpose of
seeking therapy was "to process trauma," to
which F.L. again responded affirmatively.

920 Chadwick then requested that the
judge re-review F.L.'s mental health records in
camera for information regarding the
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source of F.L.'s trauma, claiming that the court
was "under a continuing obligation to release
portions [of the mental health records] that
became relevant as the trial progresse[d]."
Chadwick justified the request by arguing that
the contents of the records were relevant now
that the State had asked F.L. about why she
went to therapy. The court denied the request,
stating that it was not in a "position to have
digested the full import of those records."

921 Chadwick timely appealed his
conviction, and the court of appeals certified this
case to us.

STANDARD OF REVIEW

922 Chadwick claims that his conviction
violated the Unanimous Verdict Clause of the
Utah Constitution. "We review de novo a district
court's interpretation of constitutional
provisions, granting it no deference."”

ANALYSIS

923 Chadwick raises two issues on appeal.
First, he contends that the jury's verdict violated
the Unanimous Verdict Clause because the jury
instructions in his case did not properly instruct
the jury regarding its duty to render a
unanimous verdict. Second, he challenges the
district court's denial of his motion to review the
victim's mental health records, arguing that the
court had an "ongoing duty" to review the
records for facts that became relevant during
the proceedings.

924 We agree with Chadwick that his
conviction violated the Unanimous Verdict
Clause. Because we reverse his conviction on
that ground, we need not reach the second issue
that he raises.”

8

925 Before we can reach the merits of
Chadwick's first claim, we must first address the
State's argument that this claim is unpreserved.
The State contends that, because he did not
request a more specific unanimity instruction at
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trial, Chadwick did not preserve this claim.
Chadwick instead requested at trial that the
State link particular conduct to each count. This
linking is known as prosecutorial election.” The
State contends that Chadwick cannot now
request the different remedy of specific
unanimity instructions.

926 The State does not dispute that, in
accordance with general preservation rules,
Chadwick objected to the proposed jury
instructions "in such a way that the court ha[d]
an opportunity to rule on" his unanimity
argument.” But, the State continues,
preservation requires specificity both as to the
issue and the remedy. So, according to the State,
if a party requests a new remedy for the same
issue on appeal, that remedy is not preserved.

27 The State cites State v. Martin'” in
support of its argument. But that case is
unpersuasive because it is unrelated to
preservation, and, even if it were relevant, it is
distinguishable.

928 In Martin, we denied the defendant's
request for relief on appeal because he had
already received the relief he requested below.™
At trial in that case, a witness gave improper
testimony.’Martin objected to the testimony,
asked that it be stricken, and requested curative
instructions."” The court granted Martin's
request."” On appeal, Martin claimed that the
court erred by not granting him a mistrial
instead." We rejected that argument, holding
that Martin waived his claim to the remedy of a
mistrial when he requested and received relief in
the form of the court

9

striking the testimony and giving curative
instructions."” Because he received the relief he
argued to the court would remedy the improper
testimony, he could not now claim that he was
owed a mistrial."*

929 But here, Chadwick was denied the
relief he requested at trial. He requested that
the court confirm to the jury the State's election
to connect specific acts of touching to specific

counts. But the district court not only rejected
that request, it also counteracted the State's
election by informing the jury that the order of
the counts was of "no particular importance."
So, unlike in Martin, Chadwick received no
remedy, and the error remained unresolved.

930 Further, Chadwick objected to the jury
instructions "in such a way that the district court
ha[d] an opportunity to rule on" the Unanimous
Verdict Clause issue." When he requested that
the court confirm the State's election in the jury
instructions, he argued that "failure to do so was
an invitation for [the jury] to reach a non-
unanimous verdict on each incident."
Incorporating the State's election into the jury
instructions would have made that election
binding and resolved the unanimity issue." It
would have been futile to request a different
instruction on the same issue or to object again
to an instruction that referred to the previously
given and objected-to instruction."” The court
had the opportunity to rule on Chadwick's
objection based on unanimity concerns and
overruled that objection. His claim is therefore
preserved, and we now reach it on the merits.

I. The Unanimous Verdict Clause

931 To merit reversal of a conviction on
Unanimous Verdict Clause grounds, a defendant
must show that a constitutional error
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has occurred and that error must be
prejudicial."” We begin our analysis by
discussing what constitutes error under the
Unanimous Verdict Clause, then move to who
bears the burden of establishing or refuting
prejudice.

932 The Unanimous Verdict Clause
requires that "[i]n criminal cases the verdict
shall be unanimous."* A guilty verdict is not
unanimous if the jury finds the defendant merely
"quilty of some crime."” The jury must be
unanimous regarding all elements of the crime
the defendant is alleged to have committed.”"
When a defendant is charged with multiple
offenses with identical or similar elements,
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unanimity as to the elements requires that the
jury be unanimous regarding the specific act
supporting the conviction.”” That much is clear.

133 But we have not yet articulated how
the jury must be instructed regarding this duty.
We have identified circumstances under which
the jury instructions were either plainly
sufficient or insufficient, but we have not given a
yardstick for measuring the constitutionality of a
verdict in a Unanimous Verdict Clause challenge
based on the form of jury instructions. Because
the following two cases serve as useful
guideposts in defining a standard, we analyze
them here, but we emphasize that they are not
dispositive.

934 First, in State v. Saunders, a plurality
opinion, we held that jury instructions that
misstated the unanimity requirement were
plainly erroneous.”” The instructions in
Saunders read: "There is no requirement that
the jurors be unanimous about precisely which
act occurred or when or where the act or acts
occurred. The only

11

requirement is that each juror believe, beyond a
reasonable doubt, that at least one prohibited
act occurred . . . "

135 As another example, in an opinion that
addresses the Unanimous Verdict Clause also
issued today, we hold that counsel rendered
ineffective assistance by failing to request
specific unanimity instructions in a multiple-act
case where the counts were not linked to
specific underlying conduct.” In that case,
State v. Baugh, the defendant was charged with
two counts of aggravated sexual abuse of a
child.”® To support those charges, the State
presented several instances of touching that
could satisfy the touching element of either
count.”” But it did not identify which specific
instance of touching supported which count.””
In that opinion, we reason that instructions
informing the jury that it need only be
unanimous regarding the verdict did not
eliminate potential confusion created by multiple
charges to which no specific conduct was

attached.”

936 Part of the reason why we have not yet
identified a standard relates to the posture of
the cases we have heard regarding the
Unanimous Verdict Clause. All relevant cases
claiming a violation have been brought either as
claims of plain error or of ineffective assistance
of counsel.”™ In these cases, the issue before us
was whether, for example, it was or should have
been obvious to the court that the verdict
rendered may have been non-unanimous,”" or
whether declining to request more specific
unanimity instructions in the face of low
confidence in the unanimity of the verdict was
unreasonable.”” So it has been
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unnecessary to articulate a precise standard for
Unanimous Verdict Clause violations.

9137 Each party proposes a standard for
our adoption. Chadwick proposes adopting a
standard articulated by the court of appeals in
State v. Alires.”” In Alires, the court of appeals
held that in multiple-act cases like Baugh's and
Chadwick's, "[w]here neither the charges nor
the elements instructions link each count to a
particular act, instructing the jury that it must
agree as to which criminal acts occurred is
critical to ensuring unanimity on each element of
each crime."™"

938 The State advocates for a broader and
more flexible totality-of-the-circumstances test.
It points to other jurisdictions that use such a
test, including federal courts, to argue that a
flexible standard is best and is applicable in all
circumstances. The State's proposed test would
"require a specific-unanimity instruction only
when the circumstances of the case create a
'genuine risk' of a non-unanimous verdict." When
a specific unanimity instruction is necessary but
not given, this test would require reviewing
courts to consider the totality of the
circumstances in each case to determine
whether the jury's verdict violated the
Unanimous Verdict Clause.

139 We believe that the best standard lies
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somewhere in the middle. We hold that
constitutional error occurs when the defendant
shows that the circumstances of the case
undermine our confidence in the unanimity of
the verdict. Because "a non-unanimous verdict
has long been viewed as an invalid one,"*” we
require a certain degree of confidence in the

verdict. Otherwise, it is constitutionally infirm.
13

940 This raises the question of when the
circumstances of a case undermine our
confidence in the unanimity of the verdict. We
will not attempt to answer that question in its
entirety. But there are some circumstances that
we can identify that inherently undermine our
confidence in the unanimity of the verdict.
Multiple-act cases in which the counts charged
are identical and the counts are not linked to
specific underlying conduct are one such set of
circumstances. In these cases, general unanimity
instructions, which merely instruct the jury that
it must be unanimous as to the defendant's guilt,
leave room for confusion.

941 In a multiple-act case where specific
conduct is linked to each count, a general
instruction that the jury must be unanimous as
to the defendant's guilt does not typically cause
us to doubt the unanimity of a verdict. To
illustrate those circumstances that give us
confidence-or undermine it-in the unanimity of a
verdict, consider the following hypothetical. A
defendant is charged with two counts of criminal
trespass. The jury instructions identify two
occasions on which the defendant allegedly
entered the property at issue. The instructions
connect the first count of trespass to entry onto
the property on a Saturday. They connect Count
Two to entry on a Sunday. The jury is instructed
only that it must be unanimous as to the guilt of
the defendant and the elements of the crime.
The jury convicts on the first count and acquits
on the second.

942 Under this hypothetical, because we
presume that a jury follows the instructions
given,”® we are confident that the jury was
unanimous regarding the underlying conduct
supporting Count One. It was specifically

instructed that entry onto the property on
Saturday supported Count One. And the jury was
instructed that it needed to be unanimous
regarding the defendant's guilt. A reasonable
jury would not take those instructions to mean
that it did not have to agree that the defendant
entered the property on Sunday to convict on
Count One. Our confidence in the unanimity of
the verdict is not undermined.
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943 Now, alter the hypothetical slightly.
Instead of attaching specific conduct to each
count, the jury instructions merely list two
counts of criminal trespass without identifying
conduct to support each count. The State
presents evidence of two occasions of entry: one
on a Saturday and one on a Sunday. The jury is
given the same instructions as the previous
hypothetical and likewise convicts on Count One
and acquits on Count Two.

44 Under these circumstances, our
confidence in the unanimity of the verdict is far
lower. The jury, having been instructed that it
must agree on the defendant's guilt and the
elements of the crime, could interpret its
instructions to permit "mixing and matching"
conduct to support its verdict. If six jurors
believe that only entry on Saturday occurred,
but the other six believe that only entry on
Sunday occurred, a reasonable jury could
believe that it had achieved unanimity as to the
entry element. And if the jury found that the
State had proven all other elements of the crime,
it could reasonably believe it was unanimous as
to the defendant's guilt.

945 Accordingly, our confidence in the
unanimity of a verdict is low in multiple-act
cases when the defendant is charged with
multiple counts of the same crime and the jury
instructions do not connect a particular act to
each count. Under those circumstances, we
require that the jury be specifically instructed
that it must be unanimous regarding both the
conduct supporting conviction on each count
and the defendant's guilt. Examples of what a
specific unanimity instruction includes can be
found in Criminal Model Utah Jury Instructions
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431 and 432.%7
15

146 But concluding that a lack of specific
unanimity instructions was error is not the end
of the analysis. We do not reverse a conviction
unless a violation of the Unanimous Verdict
Clause was prejudicial.””
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I1. The Prejudice Analysis for a Unanimous
Verdict Clause Error

9147 There are three categories of
standards for proving prejudice. First, some
constitutional errors in criminal cases constitute
per se prejudice.” This standard is reserved for
structural errors, which are defects that affect
"the framework within which the trial
proceeds."*” Examples of structural errors
include "the complete denial of counsel at a
critical stage of a criminal proceeding, racial
discrimination in jury selection, lack of an
impartial trial judge, denial of the right to a
public trial, and the failure to instruct the jury
on the basic elements of an offense."™"

148 Second, other constitutional errors
carry a presumption of prejudice that may be
rebutted if the State proves that the error was
harmless beyond a reasonable doubt."* This
standard applies to most federal constitutional
errors.”” We have not yet addressed whether
this standard applies to constitutional errors in
criminal cases under the Utah Constitution.™"
But we have applied this standard to specific
violations of the Utah Constitution in criminal
cases, such as improper jury contact-a violation
of article I, section 12 of the Utah
Constitution.” This category acts as a catch-all
for errors that do not fall under the first or third
categories.

149 The third class of constitutional errors
requires that the defendant establish
prejudice.” This standard is typically applied
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to unpreserved claims of error” and ineffective
assistance of counsel claims.”® Unpreserved
claims of error are claims that could or should
have been brought at trial but were instead
raised for the first time on appeal.*” Ineffective
assistance of counsel claims are also typically
brought for the first time on appeal. Because
these challenges claim that the defendant's trial
counsel was ineffective, and a trial attorney is
unlikely to raise a claim of ineffective assistance
against themselves, ineffective assistance of
counsel claims are not typically brought during
trial.”® In sum, the third class is generally
reserved for a category of claims brought for the
first time on appeal.

950 Chadwick and the State disagree on
which category applies to Unanimous Verdict
Clause errors. Chadwick believes that these
errors fall within the second category. The State
argues that they fall within the third. We agree
with Chadwick.

951 Chadwick argues that our caselaw
dictates that constitutional error carries a
presumption of prejudice that the State may
rebut by proving that the error was harmless
beyond a reasonable doubt.” The State
counters by pointing out that the "harmless
beyond a reasonable doubt" standard for
constitutional errors in criminal cases has been
applied only with respect to federal
constitutional errors rather than state
constitutional errors and that any application
under the Utah Constitution has not been across
the board.”™ And the State asserts that
"[wlithout a
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presumption of prejudice, [Chadwick] must show
harm in order to prevail on his claim."*”

952 The State is correct that we have not
held that constitutional errors under the Utah
Constitution carry a presumption of prejudice
across the board. But that does not prevent us
from applying the standard to Unanimous
Verdict Clause errors now.

953 Unanimous Verdict Clause errors fit
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best under the second category: the rebuttable
presumption. Neither party suggests that a non-
unanimous verdict is a structural error. We
agree. So we can readily dispose of that
category.

154 Likewise, we can dispose of the third
category rather handily. Chadwick's Unanimous
Verdict Clause error was preserved.” And a
unanimity error is not the type of error that, by
its nature, cannot be brought for the first time
before a district court. Chadwick could, and did,
raise an objection during trial.

955 The second category is the Goldilocks
category for Unanimous Verdict Clause errors.
That category acts as a catch-all for most
constitutional errors that do not fit the other two
categories. And as we explained above,
unanimity errors do not fit the other two
categories. Further, in one instance, State v.
Soto, we applied the rebuttable presumption of
prejudice to an error under the Utah
Constitution.” And much of our reasoning from
that case still resonates when applied to
unanimity errors. In Soto, we held that the
presumption of prejudice applies to a
constitutional error of improper jury contact.”
We reasoned that the right to a fair trial means
that jury verdicts must "be above suspicion" of
influence.””

156 Likewise, the right to a unanimous
verdict implicates the right to a fair trial as well
as an explicit constitutional guarantee.”Indeed,
we have noted that "a non-unanimous verdict
has long
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been viewed as an invalid one."™ And when a
jury cannot agree on a verdict, the consequence
is so serious that "the result is a mistrial.""®” So,
as with confidence in an impartial jury,
confidence in the unanimity of a guilty verdict is
essential. And it is a serious constitutional
concern when the circumstances of the case
undermine our confidence in the unanimity of a
verdict; attaching a rebuttable presumption is an
appropriate safeguard.

157 We thus adopt the standard that a
presumption of prejudice attaches to a
constitutional error under the Unanimous
Verdict Clause.”™ The State may rebut this
presumption by showing that the error was
harmless beyond a reasonable doubt. "In other
words, the side which benefited by the error (the
prosecution) must show beyond a reasonable
doubt that the error did not contribute to the
verdict (or sentence) obtained.""®”

A. The Jury's Verdict Violated the
Unanimous Verdict Clause

158 We now apply the above principles to
Chadwick's case. We begin by analyzing whether
the circumstances of Chadwick's case
undermine our confidence in the unanimity of
the verdict. Because this case falls under the
bright-line rule that we articulated previously,
the decision not to give a specific unanimity
instruction was constitutional error.

[63]

159 Chadwick was charged with four
counts of sexual abuse of a child. The charges
did not connect any of the acts the State
presented evidence of at trial to a particular
count. Nor did the jury instructions connect a
particular act to a count. And the jury did not
receive specific unanimity instructions. It was
instructed only that it must "find beyond a
reasonable doubt that by separate and
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distinct conduct" Chadwick committed the
crimes in question. But this instruction is not a
specific unanimity instruction, because it
informed the jury only that it must unanimously
agree that Chadwick touched F.L. between zero
and four times. It did not instruct the jury that it
must unanimously agree on which instance of
touching supports each count on which it finds
Chadwick guilty.

160 We now turn to the question of
prejudice. The State argues that this error did
not prejudice Chadwick because, under the
circumstances of the case, the jury would have
understood that its duty to be unanimous on the
verdict extended to agreeing on the conduct that
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supported each count. To demonstrate its point
that the jury would not have been confused
regarding its unanimity duty, the State
emphasizes that the jury was told that "each
count had to be supported by separate and
distinct conduct." And in closing argument, the
State continues, defense counsel pointed to the
elements instruction and explained clearly that a
verdict is not unanimous if the jurors disagree
on the conduct that supports the act. So, the
State concludes, even if the instructions could
have been clearer, the jury could not reasonably
have been confused after defense counsel
correctly and clearly defined unanimity for them.

161 We disagree. The instruction that each
count must be supported by "separate and
distinct conduct" indicated to the jury that it
could not use the same conduct to support two
counts. But it did not preclude the jury from
using two separate instances of touching to
support the same count. And because the jury
found Chadwick guilty of only one count, the risk
of error is heightened. The jury could have found
Chadwick guilty because some jurors believed
that Chadwick was only guilty of one of the
underlying acts, like the "catch-it game," while
others believed he was only guilty of another act,
like inappropriately tickling F.L.

162 Adding to our concern, the explanation
of unanimity that defense counsel gave during
closing argument does not support a conclusion
that the verdict was unanimous beyond a
reasonable doubt. The jury was instructed that it
could "accept or reject" statements made during
closing arguments. The jury was also told that
the only law it had to follow would be included in
the jury instructions. So while we agree with the
State that defense counsel's statements may
have helped, they do not solve the problem that
the previously described aspects of the case
created.
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163 And the jury's questions support the
idea that the jury did not treat the defense's
definition of unanimity as binding. The jury twice
asked which conduct supported which count.
One interpretation of the jury's questions is that

if the jury found Chadwick guilty on only one
count, it believed that it mattered whether it
found Chadwick guilty on Count Three rather
than Count One. Another interpretation is that
the jury was uncertain whether it needed to
agree on or identify which conduct supported
each count.

164 The court's response to the jury's
questions likely made matters worse. The jury
was told twice in response to its questions that it
need only determine the number of counts of
which it found Chadwick guilty. Emphasizing
that the number of violations- rather than the
specific conduct-was most important left room
for the jury to disregard the defense's definition
of unanimity and proceed under the
understanding that it need only agree on the
number of times that Chadwick was guilty of a
crime.

965 Finally, the State argues that the
evidence against Chadwick was so
overwhelming that it is "clear beyond a
reasonable doubt that a jury would not have
reached a more favorable verdict had it been
given a specific-unanimity instruction." The
State reasons that F.L.'s testimony was detailed,
"clear[,] and largely consistent." And, the State
adds, on cross-examination of F.L., Chadwick
"pointed to only two potential inconsistencies" in
her testimony: that F.L. told the detective that
his penis never touched her leg and that she told
a therapist that she could not remember details
of the abuse. The State argues that F.L. "easily
explained" those discrepancies during her re-
direct examination, and as a result, her
testimony went largely uncontroverted.

166 But the evidence was clearly not as
overwhelming as the State claims, given that the
jury acquitted Chadwick of three of the four
counts charged against him. The jury was
convinced to some degree by Chadwick's
insistent denial of having sexually touched F.L.
And F.L.'s testimony on each alleged conduct
was not more overwhelming for one than the
other. She was as detailed in her description of
the "catch-it game" as she was in her description
of Chadwick rubbing his penis on her leg.
Because the evidence for each claim was both
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overlapping and equally matched, the odds are
reduced that the jury would have been
overwhelmingly convinced that Chadwick was
guilty of one count but not the
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others. And in the inverse, the odds are
increased that the jury may have tried to reach a
compromise by arriving at a non-unanimous,
consensus decision.

167 Because the State has not proven
beyond a reasonable doubt that the outcome of
the trial would not have been different without
the error, the presumption of harm stands. We
hold that not giving the jury specific unanimity
instructions prejudiced Chadwick. We therefore
vacate Chadwick's conviction.

CONCLUSION

168 The district court erred in failing to
instruct the jury that it must unanimously agree
on the conduct that supported each count of
Chadwick's charged crimes. As a result, the
jury's verdict violated the Unanimous Verdict
Clause and prejudiced Chadwick, and we vacate
Chadwick's conviction.
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