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         1. Constitutional Law: Statutes:
Judgments: Appeal and Error. The
constitutionality of a statute presents a question
of law, which an appellate court is obligated to
review independent of the conclusion reached by
the court below.

         2. Constitutional Law: Statutes. No
legislative act shall be held unconstitutional
except by the concurrence of five judges of the
Supreme Court.

         3. Statutes. It is not within the province of
the courts to read direct and plain language out
of a statute. No word should be rejected as
meaningless or superfluous if it can reasonably
be avoided.

         4. Convictions: Judgments: Sentences.
Although in certain circumstances "conviction"
may mean a finding of guilty, the judgment in a
criminal case is, or necessarily includes, the
sentence.

         5. Convictions: Judgments. The plain
language of Neb. Rev. Stat. § 29-2292(1) (Cum.
Supp. 2022) requires that the defendant be
found guilty before making a request of the
court to defer the entry of the judgment of
conviction and that the prosecutor and the
defendant have an opportunity to be heard
regarding the request.

         6. Constitutional Law: Statutes:
Presumptions. A statute is presumed to be
constitutional, and all reasonable doubts are

resolved in favor of its constitutionality.

         7. Constitutional Law: Statutes. Where a
statute is susceptible of two constructions, under
one of which the statute is valid while under the
other it is unconstitutional or of doubtful
validity, that construction which gives it validity
should be adopted.

         8. Criminal Law: Courts: Jurisdiction.
In a deferred sentence, the district court retains
jurisdiction and only a conditional order, not a
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[316 Neb. 48] judgment and sentence, is
entered; therefore, there is no "final judgment"
in the usual sense.

         9. Criminal Law: Courts. In entering an
order of deferred judgment, the court defers the
entry of a judgment of conviction and imposition
of a sentence and instead enters a conditional
order placing the defendant on probation. It
does not sentence the defendant to probation, as
it does when it enters a judgment of conviction
and imposes sentence.

         10. Constitutional Law. The purpose of
the Nebraska Constitution is to prescribe the
permanent framework of our system of
government, to assign to the three departments
their respective powers and duties, and to
establish certain fixed principles upon which our
government is to be conducted.

         11. ___. Under Nebraska's plan of
government, although the three depart ments
are separate, none can overlook the authority of
another department, for all three departments
are mutually dependent, which fact guarantees
that governmental machinery will run smoothly.

         12. Statutes: Legislature: Public Policy.
It is the function of the Legislature, through the
enactment of statutes, to declare what is the law
and public policy of Nebraska.

         13. Legislature. The Legislature is not the
sovereign authority, and, though vested with the
exercise of one branch of the sovereignty, the
Legislature is nevertheless, in wielding it,
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hedged in on all sides by important limitations,
some of which are imposed in express terms,
and others by implications which are equally
imperative.

         14. Constitutional Law. The chief
executive function is to take care that the laws
be faithfully executed.

         15. Constitutional Law: Criminal Law:
Prosecuting Attorneys: Probable Cause.
Prosecutorial discretion is an inherent executive
power and one of the key aspects of
prosecutorial discretion is the charging function,
which is the power to determine what, if any,
charges should be brought against a person
accused of committing a crime. As a result of the
charging function, the prosecutor has the
discretion to choose to charge any crime that
probable cause will support or, if the prosecutor
chooses, not to charge the accused at all.

         16. Courts: Sentences. Sentencing is an
inherent judicial function and can in no way be
transferred to a prosecutor.

         17. Courts: Legislature: Sentences.
Sentencing is necessarily a subjective judgment
left mainly to the trial court's discretion, and the
boundaries of that discretion are a matter for
the Legislature.

         18. Constitutional Law. The
constitutional principle of separation of powers
demands that in the course of any overlapping
exercise of the
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[316 Neb. 49] three branches' powers, no
branch may significantly impair the ability of any
other in its performance of its essential
functions.

         19. __. While longstanding practices of
government may not be determi native of a
constitutional question, they can inform a
determination of whether a particular delegation
of power is constitutional.

         20. Constitutional Law: Criminal Law:
Courts: Sentences. Under the Nebraska

Constitution, the power to define criminal
conduct and fix its punishment is vested in the
legislative branch, whereas the imposition of a
sentence within these legislative limits is a
judicial function.

         21. Constitutional Law: Prosecuting
Attorneys. The role of the prosecutor, and its
executive function, is severely diminished upon a
finding of guilt.

         22. Prosecuting Attorneys: Sentences.
While the prosecutor may participate in the
sentencing proceedings, the prosecutor may not
control or decide what a guilty offender's
punishment shall be.

         23. Criminal Law: Courts: Sentences. In
Nebraska, after a criminal defendant is found
guilty of an offense, it is then solely the role of
the judiciary to sentence the defendant.

         24. Criminal Law: Courts. Once a
criminal defendant's guilt is established, control
over the disposition of the criminal proceeding
falls exclusively within the judiciary.

         25. Constitutional Law. The deferred
judgment scheme enacted by the Legislature in
2019 Laws, L.B. 686, does not violate the
separation of powers guaranteed in article II, §
1, of the Nebraska Constitution.

          Appeal from the District Court for
Madison County: James G. Kube, Judge.
Judgment reversed, sentence vacated, and cause
remanded for further proceedings.

          Chelsey R. Hartner, Chief Deputy Madison
County Public Defender, for appellant. Michael
T. Hilgers, Attorney General, and Jordan
Osborne and Erin E. Tangeman for appellee.

          Christopher L. Eickholt, of Eickholt Law,
L.L.C., for amicus curiae Nebraska Criminal
Defense Attorneys Association.

          Heavican, C.J., Miller-Lerman, Cassel,
Stacy, Funke, Papik, and Freudenberg, JJ.
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          [316 Neb. 50] Heavican, C.J.

         I. INTRODUCTION

         Nathaniel Loren Gnewuch (the record
indicates that court documents erroneously have
Gnewuch's middle initial as "M.") appeals from
his sentence of 18 months' probation after the
district court refused to consider his motion for
a deferred sentence under Neb. Rev. Stat. §
29-2292 (Cum. Supp. 2022) because the court
concluded that the statute was unconstitutional.
We granted Gnewuch's petition to bypass the
Nebraska Court of Appeals to address the
constitutionality of § 29-2292.

         Article V, § 2, of the Nebraska Constitution
provides in part: "No legislative act shall be held
unconstitutional except by the concurrence of
five judges." Because five judges of this court do
not hold that § 29-2292 is unconstitutional, it is
constitutional. Accordingly, the district court's
judgment is reversed, Gnewuch's sentence is
vacated, and the cause is remanded for the
district court to consider Gnewuch's motion for
deferred judgment.

         II. BACKGROUND

         In accordance with a plea agreement,
Gnewuch pleaded guilty to an amended
information charging a single count of operating
a motor vehicle to avoid arrest-willful reckless, a
Class IV felony,[1] and the State recommended a
sentence of probation. The charge stemmed
from an attempted traffic stop, wherein law
enforcement officers in marked cruisers
attempted to stop Gnewuch. Although the
officers' attempt to stop Gnewuch was apparent
to him, he attempted to outrun the officers.

         The record and presentence investigation
report reflect that Gnewuch is a U.S. Marine
Corps veteran who moved from California to
Nebraska to care for his aging grandparents
approximately 3 months before the incident.
Before his
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[316 Neb. 51] relocation, Gnewuch was being

treated and medicated for post-traumatic stress
disorder with schizophrenic symptoms resulting
from his deployment in Afghanistan, where he
suffered a traumatic brain injury. However, once
in Nebraska, Gnewuch was denied such
medication by the Department of Veterans
Affairs until after the incident leading to the
instant conviction.

         Between the plea hearing and sentencing
hearing, Gnewuch filed a motion for deferred
sentence under § 29-2292, and the district court
took up the motion at the sentencing hearing. In
support of his motion, Gnewuch emphasized the
"mental health overlay" in the case and
contended that he was a good candidate for a
deferred judgment.

         The State did not "necessarily believe that
[deferred judgment was] a fit for this particular
case." Yet, "[a]bove and beyond that," the State
expressed its "serious constitutional concerns
regarding the deferred sentence statute." The
State expressed concern that "there are
separation of power issues" with the deferred
judgment statutes; however, it did not elaborate
further on its constitutional concerns. As to
sentencing, the State recommended that
Gnewuch receive a sentence of probation.

         The district court denied Gnewuch's
request for a deferred judgment, concluding that
§ 29-2292 was unconstitutional. The court
reasoned that the deferred judgment statutes
violate the Nebraska Constitution because the
court would be imposing a sentence of probation
before the entry of a judgment of conviction, and
thus, the court lacked jurisdiction to do so
despite the Legislature's statutory authorization.
Therefore, the court did not consider whether a
deferred judgment was appropriate in this case.

         The court proceeded to find that Gnewuch
was a qualified candidate for probation and
sentenced him to 18 months' probation.

         Gnewuch filed a timely appeal and notice
of a constitutional question and petitioned this
court to bypass the Court
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[316 Neb. 52] of Appeals.[2] We granted his
petition. In addition, because the State failed to
address the constitutionality of § 29-2292 in its
initial brief, we ordered the State to submit a
supplemental brief addressing the constitutional
question and provided Gnewuch with the
opportunity to file a supplemental reply brief.
Both parties filed supplemental briefs. Further,
the Nebraska Criminal Defense Attorneys
Association filed a timely motion to file an
amicus brief,[3] which we granted. We have
considered these briefs in our resolution of
Gnewuch's appeal.

         III. ASSIGNMENT OF ERROR

         Gnewuch's sole assignment of error is that
the lower court erred in overruling his motion
for deferred sentence pursuant to § 29-2292.

         IV. STANDARD OF REVIEW

         The constitutionality of a statute presents a
question of law, which an appellate court is
obligated to review independent of the
conclusion reached by the court below.[4] No
legislative act shall be held unconstitutional
except by the concurrence of five judges of the
Supreme Court.[5]

         V. ANALYSIS

         In its initial brief, the State contended that
we need not reach the constitutionality of §
29-2292 on appeal because it is not properly
before us due to Gnewuch's failure to timely
request a deferred judgment. We first address
this contention, and because we conclude that it
is without merit, we then turn to the
constitutionality of § 29-2292.
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          [316 Neb. 53] 1. Timeliness of Motion

         In its initial brief on appeal, the State
argues that the constitutionality of § 29-2292 is
not properly before us because a deferred
judgment "was not available to [Gnewuch] at the
time he filed his motion."[6] As the State reads §
29-2292, a request for a deferred sentence must

be made before the court accepts a guilty or no
contest plea. The State reasons that Gnewuch's
request was not timely because it was made
after the plea hearing and that thus, the
constitutional question is not properly before us.

         The State did not raise the timeliness of
Gnewuch's motion before the district court. As a
general rule, an appellate court will not consider
an argument or theory that is raised for the first
time on appeal.[7] However, because we have not
previously interpreted § 29-2292, we determine
that it is prudent to consider the State's
argument to ensure that we have jurisdiction
over Gnewuch's appeal.[8]

         The relevant provision is found in §
29-2292(1), which states:

Upon a finding of guilt for which a
judgment of conviction may be
rendered, a defendant may request
the court defer the entry of
judgment of conviction. Upon such
request and after giving the
prosecutor and defendant the
opportunity to be heard, the court
may defer the entry of a judgment of
conviction and the imposition of a
sentence and place the defendant on
probation, upon conditions as the
court may require under section
29-2262.

         The State focuses on the first clause of the
subsection and contends that the plain language
requires a criminal defendant
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[316 Neb. 54] to request a deferred judgment "at
the time of the finding of guilt"[9]; otherwise, the
State reasons, the court cannot "defer both the
entry of the judgment of conviction and the
imposition of a sentence."[10] Thus, the State
asserts that because the court "entered the
judgment of conviction by finding Gnewuch
guilty beyond a reasonable doubt[,] . . . Gnewuch
was no longer eligible to receive a deferred
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judgment under the plain meaning of the statute
because it contemplates deferring both the entry
of the conviction as well as the imposition of the
sentence."[11]

         The State interprets "judgment of
conviction" in § 29-2292(1) to be synonymous
with the rendering of a finding of guilt. In
support, the State included the following
citation: "See State v. Muratella, 314 Neb. 463,
470 (2023) ([n]oting that an entry of a judgment
of conviction follows the acceptance of a guilty
or no contest plea)."[12]

         In State v. Muratella,[13] we considered
whether a new trial may be granted under Neb.
Rev. Stat. § 29-2101 (Reissue 2016) to a criminal
defendant who pleads guilty or no contest when,
due to the plea, no trial occurred in the first
instance. The relevant portion of that statute
states that "[a] new trial, after a verdict of
conviction, may be granted, on the application of
the defendant, for any of the [enumerated]
grounds . . . ."[14] The State's interpretation
seems to arise from our recognition in that case
of our longstanding precedent: "[W]hen a guilty
or no contest plea is accepted and the court
enters a
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[316 Neb. 55] judgment of conviction thereon,
that is a 'verdict of conviction' for the purposes
of a motion for a new trial."[15]

         This particular proposition flows from our
decision in State v. Lacy.[16] There, the defendant
did not file his motion for a new trial within 10
days from the date of the verdict but did file it
within 10 days from the date of his sentencing.
We expressly disapproved of prior language that
suggested the timing requirements could run
either "'after the verdict or judgment is
rendered.'"[17] We clarified that under the
relevant statute, see Neb. Rev. Stat. § 29-2103
(Reissue 2016), the timing requirements for a
motion for new trial are mandatory and run from
the date the verdict was rendered, not from the
date of sentencing, "unless, of course, the
verdict and sentencing occur on the same
day."[18] Simply, the proposition recognizes that

even when a judgment of conviction was
entered, as was the case in State v. Muratella, a
motion for new trial is an avenue of relief
available to a criminal defendant. Furthermore,
the State overlooks the specific holding of State
v. Muratella that "accepted pleas that result in
an adjudgment of guilty are 'verdicts of
conviction' under § 29-2101."[19]

         Moreover, in its reading of § 29-2292, the
State ignores the statute's language qualifying
"conviction." Long ago, we recognized that
"conviction," standing alone, can mean either a
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[316 Neb. 56] finding of guilt or a judgment and
sentence of the court.[20] But "conviction" does
not stand alone in § 29-2292. It is not within the
province of the courts to read direct and plain
language out of a statute.[21] No word should be
rejected as meaningless or superfluous if it can
reasonably be avoided.[22]

         In § 29-2292, the Legislature has
distinguished between the finding of guilt and a
judgment of conviction.[23] As Black's Law
Dictionary defines "judgment of conviction," it
may mean either "[t]he written record of a
criminal judgment, consisting of the plea, the
verdict or findings, the adjudication, and the
sentence," or "[a] sentence in a criminal
case."[24]Likewise, we have held that the
"acceptance of a guilty [or no contest] plea and
[the] entry of a judgment of conviction are two
separate actions of the court."[25] Although in
certain circumstances "conviction" may mean a
finding of guilty,[26]
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[316 Neb. 57] the judgment in a criminal case is,
or necessarily includes, the sentence.[27]

         We reject the State's contention that the
court rendered a judgment of conviction by
accepting Gnewuch's plea. The plain language of
§ 29-2292(1) requires that the defendant be
found guilty before making a request of the
court to defer the entry of the judgment of
conviction and that the prosecutor and the

#ftn.FN11
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defendant have an opportunity to be heard
regarding the request. Because these two
requirements were met, the question of the
constitutionality of § 29-2292 is properly before
us. Hence, we now turn to the merits of the
constitutional question.

         2. Constitutionality of Deferred Judgment
Statutes

         The principles guiding our review of the
constitutionality of a legally enacted statute are
well-established. A statute is presumed to be
constitutional, and all reasonable doubts are
resolved in favor of its constitutionality.[28] The
party challenging the constitutionality of a
statute bears the burden to clearly establish the
unconstitutionality of a statutory provision.[29] It
is not the province of a court to annul a
legislative act unless it clearly contravenes the
constitution and no other resort remains.[30] A
penal statute must be construed so as to meet
constitutional requirements if such can
reasonably be done.[31]Where a statute is
susceptible of two constructions, under one of
which the statute is valid while under the other
it
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[316 Neb. 58] is unconstitutional or of doubtful
validity, that construction which gives it validity
should be adopted.[32]

         We begin with a review of the deferred
judgment scheme enacted by the Legislature
before addressing the district court's conclusion
that, under the Nebraska Constitution, it did not
have jurisdiction to enter an order placing
Gnewuch on probation and the State's argument
in its supplemental brief that § 29-2292 violates
the separation of powers clause found in article
II, § 1, of the Nebraska Constitution.

         (a) Deferred Judgment Statutes

         The Legislature enacted L.B. 686 in 2019,
in part, "to provide for deferred judgments by
courts as prescribed."[33]Sections 9 to 11 of 2019
Neb. Laws, L.B. 686, now codified at § 29-2292
and Neb. Rev. Stat. §§ 29-2293 and 29-2294

(Cum. Supp. 2022), contain the substantive
content regarding deferred judgments.

         Section 29-2292 provides the procedure
for a deferred judgment-from the defendant's
request to defer the entry of judgment to the
criminal action's final disposition. Section
29-2292 provides in full:

(1) Upon a finding of guilt for which
a judgment of conviction may be
rendered, a defendant may request
the court defer the entry of
judgment of conviction. Upon such
request and after giving the
prosecutor and defendant the
opportunity to be heard, the court
may defer the entry of a judgment of
conviction and the imposition of a
sentence and place the defendant on
probation, upon conditions as the
court may require under section
29-2262.

(2) The court shall not defer
judgment under this section if: (a)
The offense is a violation of section
42-924;

(b) The victim of the offense is an
intimate partner as defined in
section 28-323;
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[316 Neb. 59] (c) The offense is a
violation of section 60-6,196 or
60-6,197 or a city or village
ordinance enacted in conformance
with section 60-6,196 or 60-6,197; or

(d) The defendant is not eligible for
probation.

#ftn.FN28
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(3) Whenever a court considers a
request to defer judgment, the court
shall consider the factors set forth in
section 29-2260 and any other
information the court deems
relevant.

(4) Except as otherwise provided in
this section and sections 29-2293
and 29-2294, the supervision of a
defendant on probation pursuant to
a deferred judgment shall be
governed by the Nebraska Probation
Administration Act and sections
29-2270 to 29-2273.

(5) After a hearing providing the
prosecutor and defendant an
opportunity to be heard and upon a
finding that a defendant has violated
a condition of his or her probation,
the court may enter any order
authorized by section 29-2268 or
pronounce judgment and impose
such new sentence as might have
been originally imposed for the
offense for which the defendant was
convicted.

(6) Upon satisfactory completion of
the conditions of probation and the
payment or waiver of all
administrative and programming
fees assessed under section 29-2293,
the defendant or prosecutor may file
a motion to withdraw any plea
entered by the defendant and to
dismiss the action without entry of
judgment.

(7) The provisions of this section
apply to offenses committed on or
after July 1, 2020. For purposes of
this section, an offense shall be

deemed to have been committed
prior to July 1, 2020, if any element
of the offense occurred prior to such
date.

         In addition, § 29-2293 provides that
"[u]pon entry of a deferred judgment . . ., the
court shall order the defendant to pay all
administrative and programing fees . . ., unless
waived ...." Finally, § 29-2294 provides that "[a]n
entry of deferred judgment . . . is a final order as
defined in section 25-1902."
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          [316 Neb. 60] The Legislature also
addressed deferred judgments by way of
amending three other statutory sections. First:

For purposes of the Nebraska
Probation Administration Act . . .,
unless the context otherwise
requires:

(4) Probation means a sentence
under which a person found guilty of
a crime . . . is released by a court
subject to conditions imposed by the
court and subject to supervision.
Probation includes post-release
supervision and supervision ordered
by a court pursuant to a deferred
judgment . . . .[34]

         In addition, the Legislature provided that
"[w]hen charges are filed, but the case is
dismissed by the court . . . after a deferred
judgment . . . the criminal history record
information shall not be part of the public record
immediately upon notification . . . ."[35] And
finally, the Legislature provided that a person
"on probation pursuant to a deferred judgment
for a felony" is a prohibited person for the
purposes of the offense of possession of a deadly
weapon by a prohibited person.[36]

         (b) Jurisdiction of Sentencing Court

#ftn.FN34
#ftn.FN35
#ftn.FN36
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         In this case, the district court concluded
that under the Nebraska Constitution, the
Legislature could not provide it with jurisdiction
to impose a sentence of probation before the
entry of a judgment of conviction. However, the
record is devoid of any indication as to what led
the court to its conclusion. The State did not
raise a constitutional jurisdictional argument at
the hearing on Gnewuch's motion, nor has it
offered any support for the district court's
conclusion on appeal.
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          [316 Neb. 61] We find nothing in the
Nebraska Constitution that prevents the
Legislature from imbuing the district court with
the jurisdiction, upon request by a defendant, to
enter an order placing the defendant on
probation subject to court supervision prior to
the entry of a final judgment. To the contrary,
the Nebraska Constitution specifically provides
that "district courts shall have both chancery
and common law jurisdiction, and such other
jurisdiction as the Legislature may provide ."[37]

         It may be that in reaching its conclusion,
the district court relied, at least in part, on our
longstanding precedent that a sentence validly
imposed takes effect from the time it is
pronounced, and any subsequent sentence fixing
a different term is a nullity.[38] This proposition is
guided by three distinct principles of law-two
constitutional and one statutory.

         The first constitutional principle is that
"[n]o person shall . . . be twice put in jeopardy
for the same offense."[39]

[A] district court . . . has no
jurisdiction to vacate a judgment in a
criminal case after the same has
gone into effect by commitment of
the defendant under it, and
substitute for it another sentence ....
To sustain the second judgment
would be to hold that a person can
be twice punished by judicial
proceedings for the same offense.
The fundamental law of the state[,]

as well as that of the United States,
forbids that one shall be put twice in
jeopardy for the same act.[40]
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          [316 Neb. 62] The second constitutional
principle is that a sentencing court's jurisdiction
to amend a sentence terminates after judgment,
the sentence then being within the purview of
the Board of Parole.[41]

         However, neither of these constitutional
principles are violated by the deferred judgment
statute. As the Oklahoma Court of Criminal
Appeals has detailed: "In a deferred sentence,
the district court retains jurisdiction and only a
conditional order, not a judgment and sentence,
is entered; therefore, there is no 'final judgment'
in the usual sense . . . ."[42] Because § 29-2292
authorizes the sentencing court to defer the
entry of a judgment of conviction and the
imposition of a sentence, the district court had
jurisdiction to enter an order placing the
defendant on probation.

         The Legislature revised our probation
statutes in 1971 and provided that probation is a
sentence.[43] However, in its 2019 enactment of
L.B. 686, the Legislature amended the definition
of "[p]robation" to include "supervision ordered
by a court pursuant to a deferred judgment" to
facilitate the employment of deferred judgments
in Nebraska.[44] Under the current deferred
judgment procedure of § 29-2292, the court
defers the entry of a judgment of conviction and
imposition of a sentence and instead enters a
conditional order placing
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[316 Neb. 63] the defendant on probation.[45] It
does not sentence the defendant to probation, as
it does when it enters a judgment of conviction
and imposes sentence.[46]

         In this manner, deferred judgments
operate in the same way as probation had in
Nebraska from its inception in 1913 (1913
Probation Act), until the 1971 revisions.[47] Under
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#ftn.FN40
#ftn.FN41
#ftn.FN42
#ftn.FN43
#ftn.FN44
#ftn.FN45
#ftn.FN46
#ftn.FN47


State v. Gnewuch, Neb. S-23-038

the 1913 Probation Act, any court could, "in its
discretion, enter an order, without pronouncing
sentence, suspending further proceedings and
placing the accused on probation under the
charge and supervision of a probation officer."[48]

When the "court suspend[ed] sentence and
place[d] a defendant on probation," it had to
"determine the conditions and period of
probation, which [could] not exceed, in the case
of any defendant convicted of an offense less
than a felony, two years; and in the case of any
defendant convicted of a felony, five years."[49]

         Notably, we held that a district court was
empowered by statute to exercise its discretion,
upon the plea of guilty and before pronouncing
sentence, and enter an order suspending further
proceedings, place a defendant on probation,
and in the event of a violation of probationary
conditions, impose sentence.[50] But this is only
before pronouncing sentence. We recognized
that under that act, the word "suspend" meant to
delay or withhold because "upon a revocation of
the probationary order the court may impose
any sentence which it
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[316 Neb. 64] might have imposed prior to
placing defendant on probation."[51]Accordingly,
a sentencing court was empowered to place a
defendant on probation only before imposing
sentence, and it was statutorily divested of its
jurisdiction after a sentence had been
pronounced. Thus, under that act, it was
improper to pronounce the sentence first and
then place the defendant on probation.

         Certainly, "defer" is a synonym of
"suspend"[52] and means "to put off" or "delay."[53]

As it had done with the 1913 Probation Act,
"[t]he [L]egislature had in mind that, upon a
showing made, the court might place the
defendant upon probation without passing
sentence."[54] In authorizing deferred judgments,
the Legislature has once again provided
sentencing courts with jurisdiction to enter an
order and place a defendant on probation
without imposing sentence, just as they had from
1913 to 1971.

         We have not been directed to, nor have we
found, any constitutional provision that
precludes the Legislature from providing the
sentencing court with jurisdiction to defer the
entry of judgment of conviction and the
imposition of a sentence and place the defendant
on probation as it has in § 29-2292. Ultimately,
the Nebraska Constitution provides the
Legislature with the authority to provide the
district courts with jurisdiction.[55] Therefore, it is
unnecessary for us to
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[316 Neb. 65] address whether such a
conditional order would fall under the district
courts' chancery or common-law jurisdiction.

         Yet, our determination that the district
court erroneously concluded that it did not have
jurisdiction and failed to consider whether a
deferred judgment was appropriate in
Gnewuch's case does not end our analysis. As
the State points out, a correct result will not be
set aside merely because the lower court applied
the wrong reasoning in reaching that result.[56]

Hence, we now consider the State's argument
that § 29-2292 violates article II, § 1, of the
Nebraska Constitution.

         (c) Separation of Powers

         The State contends that § 29-2292 is
unconstitutional because it violates the
separation of powers clause of the Nebraska
Constitution by allowing the judiciary to
impermissibly invade one of the key aspects of
the executive function of prosecutorial
discretion: the charging function. The State
reasons that § 29-2292 is constitutionally infirm
because the satisfactory completion of the
court's conditions of probation may result in the
dismissal of the action without entry of judgment
under § 29-2292(6); thus, the statute
impermissibly allows a court to prevent the
prosecution of an offense by authorizing, as the
State characterized at oral argument,
"unjustified judicial interference."

         Yet, Gnewuch maintains that § 29-2292
presents no constitutional issue. He asserts that
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after a criminal defendant is found guilty of a
charge, "any prosecutorial discretion power is
now complete and the decision to defer
judgment and possibly dismiss the charge rests
with the judiciary as part of its sentencing
discretion."[57] The State agreed at oral argument
that the determinative fact of § 29-2292's
constitutionality is whether deferring judgment
and potentially dismissing the
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[316 Neb. 66] action upon a criminal defendant's
successful completion of probationary terms and
conditions constitutes a judicial sentencing
decision.

         Thus, to resolve this appeal, we consider
whether a sentencing court's deferral of the
entry of a judgment of conviction and imposition
of a sentence and potential dismissal of the
action falls within the sentencing function of the
judiciary, or whether such action invades the
executive charging function in violation of article
II, § 1, of the Nebraska Constitution.

         (i) Cited Extrajurisdictional Case Law

         In support of their opposing positions, the
parties each cite one judicial decision from
different states. The State points us to a decision
of the Supreme Court of Kentucky,[58] whereas
Gnewuch points us to a decision of the Nevada
Supreme Court.[59]

         In Flynt v. Com.,[60] the issue before the
Supreme Court of Kentucky was a narrow
question of statutory interpretation. The
statutory provision at issue stated that "[t]he
Commonwealth's attorney shall make a
recommendation upon each application for
pretrial diversion to the Circuit Judge in the
court in which the case would be tried. The
court may approve or disapprove the
diversion."[61] Under Kentucky's pretrial
diversion program, "[i]f the defendant
successfully completes the provisions of the
pretrial diversion agreement, the charges
against the defendant shall be listed as
'dismissed-diverted' and shall not constitute a
criminal conviction."[62]
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          [316 Neb. 67] The Supreme Court of
Kentucky framed the question presented in that
case as whether "a circuit court has the
authority to approve a pretrial diversion
application over the Commonwealth's
objection."[63] It ultimately reasoned that "unlike
a sentence of imprisonment, probation, or
conditional discharge, admission into a diversion
program permits a defendant who successfully
completes diversion to avoid a felony conviction
entirely," and it concluded that the judiciary
cannot interrupt a prosecution prior to a final
disposition and that allowing a court to approve
a pretrial diversion application over the
prosecution's objection "would upset the
separation of powers mandated by Kentucky's
Constitution."[64]

         By contrast, in State v. Second Judicial
District Court,[65] the Nevada Supreme Court
considered a statutory provision "which
provide[d] that a district court may not assign a
defendant to [a veterans court] program without
the prosecutor's agreement." Similar to our
deferred judgment statute, after a finding of
guilty, the statute at issue provided that a court
may, "[w]ithout entering a judgment of
conviction and with the consent of the
defendant, suspend or defer further proceedings
and place the defendant on probation upon
terms and conditions . . . ."[66] Upon fulfillment of
the terms and conditions, the court shall or may
"discharge the defendant and dismiss the
proceedings," depending on particular
circumstances.[67]

         The Nevada Supreme Court reasoned that
"once a defendant's guilt has been determined,
the prosecutor's charging discretion is complete
and the judiciary's sentencing discretion,
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[316 Neb. 68] if any, is all that remains."[68] It
concluded that "a court's decision to assign a
defendant to the veterans court program is a
sentencing decision-it is a statutorily approved
alternative to entering a judgment of conviction
and imposing a term of incarceration."[69]
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         Like our deferred judgment statute, both
Kentucky's and Nevada's statutes require a
finding of guilt, and if the court's terms and
conditions of probation are completed, both
statutory schemes can result in the dismissal of
the proceedings, allowing the defendant to avoid
a felony conviction.

         However, despite the courts' ultimate
holdings in these cases, neither decision
persuasively answers the question before us. We
note that in Kentucky:

If the defendant fails to complete the
provisions of the pretrial diversion
agreement within the time specified,
or is not making satisfactory
progress toward the completion of
the provisions of the agreement, . . .
the attorney for the Commonwealth .
. . may apply to the court for a
hearing to determine whether or not
the pretrial diversion agreement
should be voided [and,] [i]f the court
voids the pretrial diversion
agreement, . . . [t]he prosecutor shall
decide whether or not to proceed on
the plea of guilty in accordance with
the law.[70]

         Whereas, Nevada's veterans program
statutes, like our deferred judgment statute,
provide that when a defendant violates a term or
condition of the probation order the court
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[316 Neb. 69] may "impose sanctions" or "enter
a judgment of conviction."[71] This distinction was
not mentioned in either case.

         Moreover, in Flynt v. Com., the Supreme
Court of Kentucky did not identify why a
prosecution must result in a felony conviction or
acquittal and why "'dismissed-diverted'" did not
qualify as a final disposition.[72] Nor did it
address its prior precedent suggesting that the
prosecutor's function concludes upon the finding
of a verdict and its recognition that a court could

defer or suspend the imposition of a sentence.[73]

Nor did the Nevada Supreme Court provide any
authority analogous to Nebraska law for its
conclusion that the prosecutor's charging
discretion is complete once a defendant's guilt
has been determined.

         While these courts reached conclusions
favorable to the parties' respective arguments,
neither court provided reasoning that answers
the question as to where the executive charging
function ends and the judicial sentencing
function begins under Nebraska law.

         (ii) Nebraska Separation of Powers
Principles

         The purpose of the Nebraska Constitution
is to prescribe the permanent framework of our
system of government, to assign to the three
departments their respective
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[316 Neb. 70] powers and duties, and to
establish certain fixed principles upon which our
government is to be conducted.[74] Under Neb.
Const. art. II, § 1:

The powers of the government of
this state are divided into three
distinct departments, the legislative,
executive, and judicial, and no
person or collection of persons being
one of these departments shall
exercise any power properly
belonging to either of the others
except as expressly directed or
permitted in [the] Constitution.[75]

         The purpose of this section was to
establish and maintain the independence of "the
three branches" of the govern-ment.[76] It is the
beam from which our system of checks and
balances is suspended.[77] "This arrangement
gives each department a certain independence,
which operates as a restraint upon such action
of the others as might encroach on the rights
and liberties of the people, and makes it possible
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to establish and enforce guaranties against
attempts at tyranny."[78] Under Nebraska's plan
of government, although the three departments
are separate, none can overlook the authority of
another department, for all three departments
are mutually dependent, which fact guarantees
that governmental machinery will run
smoothly.[79]

         We have recognized that the Legislature is
in many ways the strongest of the three
departments, being restrained only by the
Constitution of our state.[80] We have also
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[316 Neb. 71] recognized that the legislative
department enacts the laws by which both of the
other departments are controlled and bound.[81]

It is the function of the Legislature, through the
enactment of statutes, to declare what is the law
and public policy of this state.[82] However, the
Legislature is "'not the sovereign authority,
and[,] though vested with the exercise of one
branch of the sovereignty, they are nevertheless,
in wielding it, hedged in [on] all sides by
important limitations, some of which are
imposed in express terms, and others by
implications which are equally imperative.'"[83]

         Meanwhile, the chief executive function is
to "take care that the laws be faithfully
executed."[84] The State is correct in that
prosecutorial discretion is an inherent executive
power and one of the key aspects of
prosecutorial discretion is the charging function,
which is the power to determine what, if any,
charges should be brought against a person
accused of committing a crime.[85] We have
recognized that as a result of the charging
function, the prosecutor has the discretion to
choose to charge any crime that probable cause
will support or, if the prosecutor chooses, not to
charge the accused at all.[86]
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          [316 Neb. 72] It is expressly a judge's
function to "admit persons charged with felony
to a plea of guilty and pass such sentence as may
be prescribed by law."[87] It is well established

that sentencing is an inherent judicial function
and can in no way be transferred to a
prosecutor.[88] Sentencing is necessarily a
subjective judgment left mainly to the trial
court's discretion, and the boundaries of that
discretion are a matter for the Legislature.[89]

The imposition of punishment is a nondelegable
authority.[90]

         The three branches sometimes overlap in
the exercise of their constitutionally delegated
powers.[91] This overlap may sometimes result in
the three departments having a limited partial
agency in or control over the acts of each
other.[92] But the constitutional principle of
separation of powers demands that in the course
of any overlapping exercise of the three
branches' powers, no branch may significantly
impair the ability of any other in its performance
of its essential functions.[93]An analysis of the
overlapping exercise of constitutionally
delegated powers focuses on the extent to which
one branch is prevented from accomplishing its
constitutionally assigned
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[316 Neb. 73] functions, balanced against the
other branch's need to promote the objectives
within its constitutional authority.[94]

         Ultimately, it is the nature of the function
that determines whether a particular function is
legislative, executive, or judicial.[95]

         (iii) Nature of Function

         Although logic would seem to dictate that a
prosecutor's discretion to bring charges is
complete once those charges are proved, the
State asserts that a delay in judgment and the
potential later dismissal of those charges
invades the purview of the executive function. In
essence, the State's position is that the
Legislature is empowered to enact statutes
providing for "deferred prosecution" but not
"deferred judgment." The definitions of these
terms found in Black's Law Dictionary illuminate
the distinction. The term "deferred prosecution"
is defined as "(1946) 1. [a]n agreement between
the prosecution and a defendant to either drop
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or delay prosecution in exchange for some type
of cooperation."[96] The term "deferred judgment"
is defined as "(1896) [a] conditional judgment
placing a convicted defendant on probation, the
successful completion of which will prevent
entry of the underlying judgment of
conviction."[97]

         Although the fact that probation operated
as a deferred judgment scheme for almost 60
years in Nebraska, it appears that the 1913
Probation Act was never subject to a
constitutional challenge. While longstanding
practices of government may not be
determinative of a constitutional question, as the
U.S. Supreme Court has recognized, they can
inform
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[316 Neb. 74] a determination of whether a
particular delegation of power is
constitutional.[98]

         We also note that the U.S. Supreme Court
has long held that Congress has the power to
confer jurisdiction on the court to defer the
imposition of a sentence, as well as suspend a
sentence's execution.[99]

[T]he basic purpose of probation [is]
namely to provide an individualized
program offering a young or
unhardened offender an opportunity
to rehabilitate himself [or herself]
without institutional confinement
under the tutelage of a probation
official and under the continuing
power of the court to impose
institutional punishment for his [or
her] original offense in the event
that he [or she] abuse this
opportunity. To accomplish this
basic purpose Congress vested wide
discretion in the courts. See Burns v.
United States, 287 U.S. 216. Thus[,]
Congress conferred upon the courts
the power to decide in each case
whether to impose a definite term of
imprisonment in advance of

probation or to defer the imposition
of sentence, the alternative to be
adopted to depend upon the
character and circumstances of the
individual offender.[100]

         We observe, and the State also notes, that
unlike the U.S. Constitution, the Nebraska
Constitution contains an
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[316 Neb. 75] express separation of powers
provision. Unlike the Nebraska Constitution, the
federal Constitution has no express provision
that prohibits the officials of one branch of
government from exercising the functions of the
other branches.[101] The federal separation of
powers principle is inferred from the overall
structure of the U.S. Constitution.[102] In contrast,
Neb. Const. art. II, § 1, prohibits one department
of government from encroaching on the duties
and prerogatives of the others or from
improperly delegating its own duties and
prerogatives, except as the Constitution itself
otherwise directs or permits.[103] Thus, the
federal doctrine is not as rigorous as that
imposed by the Constitution of this state.[104]

         Under our constitution, the power to define
criminal conduct and fix its punishment is vested
in the legislative branch, whereas the imposition
of a sentence within these legislative limits is a
judicial function.[105] It has been long established
and well settled that the defining of a criminal
act is purely a legislative function.[106] Similarly,
the Legislature has the authority to fix the
penalty range that can be imposed for the
crimes it has defined.[107] The Legislature
determines the nature of the penalty imposed,
and so long as that
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[316 Neb. 76] determination is consistent with
the Constitution, it will not be disturbed by the
courts on review.[108] Once the Legislature has
defined the crime and the corresponding
punishment for a violation of the crime, it is the
responsibility of the judicial branch to apply
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those punishments according to the nature and
range established by the Legislature.[109]

         Even though the Legislature has defined
that after an order of deferred judgment, the
court may "dismiss" the action, the conditional
order placing the offender on probation still
subjects that offender to a form of criminal
punishment, subjecting the offender to a
deprivation of his or her personal liberty.[110]We
read the deferred judgments statutes as an
attempt to further the same purpose that we
recognized the 1913 Probation Act served:

Obviously[,] the intent of the
Legislature is to give the sentencing
judge, when he [or she] suspends
sentence, appropriate latitude to
tailor individualized conditions of
probation with the objective of
accomplishing the rehabilitative
purposes of the probationary act....
To interpret [the act] otherwise
would be to emasculate the purposes
of a probation act and return it to
the limbo of the archaic notion that
probation constituted merely an act
of clemency or mercy.[111]

         In addition, the U.S. Supreme Court has
recognized that a felony judgment of conviction
means a felon is "subject to all the disabilities
flowing from such a judgment."[112]
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[316 Neb. 77] Certainly, the Legislature has
provided for a variety of civil penalties to flow
from a judgment of conviction.[113] As it is within
the Legislature's power to institute these
penalties, it is only logical that it is within its
power to provide that in an appropriate case, a
guilty defendant can avoid them. We note that in
providing for deferred judgments, the
Legislature considered that a felony judgment of
conviction subjects an individual to

social ills that follow [a convicted

felon] for the rest of [his or her] life.
This [bill] is a way to remove some of
that. [It would] provide opportunities
for those who make mistakes one or
two times, particularly the first time,
to not have a felony around them,
holding them back for the rest of
their life.[114]

         Despite the Legislature's choice to term
one potential final disposition of the criminal
action after the deferral of judgment a
"dismissal," an offender does not escape all
criminal punishment under § 29-2292. Instead,
the Legislature has provided an opportunity for
an offender to show that he or she is capable of
rehabilitation before the entry of a judgment of
conviction and made it possible for that offender
to potentially avoid being subject to the
legislatively instituted legal disabilities that flow
from a felony conviction.

         We cannot subscribe to the theory that the
mere use of the term "dismiss" in relation to
criminal charges creates a constitutional
problem. In utilizing the term "dismissal" as a
possible judicial final disposition in § 29-2262,
Nebraska has
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[316 Neb. 78] joined, in addition to Nevada, at
least 21 other states[115] and the federal
government[116] in authorizing a court to
"dismiss" proceedings without the consent of the
prosecution.

         Moreover, we note that under § 29-2292,
after a defendant is found guilty, the final
disposition of the criminal case remains with the
sentencing court and subject to its discretion.
Despite a defendant's request, whether a
deferred judgment is appropriate in any case is a
sentencing decision. So, too, is the final
determination of whether an action should be
dismissed or a judgment of conviction entered,
no matter which party files a motion. At each
stage of the deferred judgment process, the
parties can present their arguments to the court,
but the sentencing decision remains with the
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court. In all respects, this is what happens
during any sentencing hearing.

         Thus, the question ultimately before us is
whether the Nebraska Constitution requires a
judgment of conviction to be entered upon a
finding of guilt as a protection of executive
power and its charging function. However, the
State does not point us to, nor can we find, any
such requirement in the constitution.
Furthermore, our precedent recognizes that the
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[316 Neb. 79] role of the prosecutor, and its
executive function, is severely diminished upon a
finding of guilt.

         For example, in criminal prosecutions, the
withdrawal of a rest by the prosecution in its
case at trial is within the discretion of the trial
court.[117] Similarly, before sentencing, it is a
matter of the court's discretion whether to
sustain a motion of a defendant to withdraw a
plea of guilt or no contest that has been
accepted by the court.[118] The court's discretion
is not curtailed by an objection to the withdrawal
by the prosecution.[119]

         In addition, while the prosecutor may
participate in the sentencing proceedings, the
prosecutor may not control or decide what a
guilty offender's punishment shall be.[120] In
Nebraska, a court is never bound by the plea
agreement made between a defendant and the
government.[121] The discretion to determine the
appropriate sentence is vested in the judici-
ary.[122] We have refused to hold otherwise
specifically because it would constitute a
transfer of a function of the court to the
prosecutor.[123] In Nebraska, after a criminal
defendant is
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[316 Neb. 80] found guilty of an offense, it is
then solely the role of the judiciary to sentence
the defendant.[124]

         The Nebraska Constitution expressly
provides that it is a judicial function to "admit

persons charged with felony to a plea of guilty
and pass such sentence as may be prescribed by
law."[125] It follows that once a criminal
defendant's guilt is established, control over the
disposition of the criminal proceeding falls
exclusively within the judiciary. For almost 60
years, deferred judgments existed in Nebraska
under the 1913 Probation Act as a matter of
judicial sentencing. In enacting 2019 Neb. Laws,
L.B. 686, the Legislature has once again
declared the law and public policy of this state to
allow judges to exercise their sentencing
discretion to defer judgment and impose a
conditional order of probation before
determining the final disposition of a criminal
case.

         The State has not pointed us to, nor have
we found, any express or implied provision in the
Nebraska Constitution that suggests a deferred
judgment creates any impairment to the
executive's function to faithfully execute the
laws of this state. The deferred judgment
statutes have no effect on a prosecutor's power
to determine what, if any, charges should be
brought against a person accused of committing
a crime.

         Although the State did not raise the
argument, our dissenting colleagues also take
the position that the deferred judgment statutes
somehow run afoul of the executive power found
in Neb. Const. art. IV, § 13, which gives the
Board of Pardons the "power to remit fines and
forfeitures and to grant respites, reprieves,
pardons, or commutations in all cases of
conviction for offenses against the laws of the
state, except treason and cases of
impeachment." But such a viewpoint runs
against our precedent.

         We have long held that the commutation
power is not implicated unless a criminal
sentence has been imposed and
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[316 Neb. 81] a judgment of conviction
entered.[126] The exercise of this power is an act
of grace, which nullifies a judgment of conviction
and exempts or fully relieves the individual from
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the punishment the law has inflicted.[127] Simply,
until a judgment of conviction has been entered,
nothing exists for the executive to nullify. This
interpretation predated, and was not affected by,
the 1919-20 Nebraska Constitutional
Convention, nor by the 1969 constitutional
amendment.

         Likewise, in State v. Spady,[128] we held that
the setting aside of a judgment of conviction
under § 29-2264 is not a pardon or a "'partial
pardon.'" We reasoned that in setting aside a
judgment of conviction, the court does not
substitute a milder punishment for that which
was imposed. We recognized that a judgment of
conviction cannot be set aside unless the
offender was previously placed on probation or
sentenced to a fine and that a setting aside does
not nullify all the legal consequences that were
imposed upon the offender. As we succinctly
stated, "[t]he party is not exempted from the
punishment imposed for the crime."[129]

         Although the executive branch is
constitutionally able to relieve offenders from
legal consequences, it does not follow that the
executive branch has a constitutional interest in
the imposition of legal consequences for those
offenders chosen to be prosecuted. It is the
Legislature that defines criminal conduct and
fixes the boundaries of criminal punishment,
which necessarily includes the nature of the
penalty imposed. In enacting the deferred
judgment statutes, the Legislature has provided
offenders with the possibility to avoid civil
penalties that the Legislature determined they
should otherwise be subjected to.
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          [316 Neb. 82] The Legislature has
redefined the lower boundary of criminal
punishment and left the determinations of
whether a deferred judgment and, later, whether
dismissal of the action is appropriate for an
individual offender within the trial court's
discretion. An offender whose judgment is
deferred and is placed on probation, who
successfully completes the conditions of
probation and whose action is ultimately
dismissed, is not exempted from the punishment

the law inflicts[130]; rather, the individual has
been subjected to all the punishment the law has
required. In this way, as the deferred judgment
statutes do not prevent or impair the executive
branch from choosing which offenders to
prosecute, it does not prevent or impair it from
relieving the legal consequences of a crime
when they are imposed upon those offenders.

         The Legislature has defined deferred
judgments as a possible corresponding
punishment for a criminal violation. In doing so,
it gave sentencing judges appropriate latitude to
tailor individualized punishments to further the
penal purpose of rehabilitation. Deferred
judgments have been declared the law and a
public policy of this state. Therefore, it is the
responsibility and duty of the judicial branch to
consider whether such a punishment is
appropriate in each applicable case.

         Having found no constitutional inhibition
against the kind, character, and purpose of §
29-2292, and having not had our attention
directed to any such inhibitory provision or
provisions, we conclude that the deferred
judgment scheme enacted by the Legislature
does not violate the separation of powers
guaranteed in article II, § 1, of the Nebraska
Constitution.

         VI. CONCLUSION

         The district court erroneously concluded
that it did not have jurisdiction and failed to
consider whether a deferred judgment was
appropriate in Gnewuch's case. Under §
29-2292,
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[316 Neb. 83] Gnewuch was entitled to the
court's due consideration of his request for a
deferred judgment. Hence, we reverse the
district court's judgment, vacate Gnewuch's
sentence, and remand the cause for the court to
fulfill its duty to do so. In so doing, we make no
statement as to whether a deferred judgment is
appropriate in Gnewuch's case.

         Judgment reversed, sentence vacated, and
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cause remanded for further proceedings.

          Cassel, J., dissenting in part, and in part
concurring in the result.

         I join the portion of Justice Papik's
dissenting opinion concluding that Neb. Rev.
Stat. § 29-2292 (Cum. Supp. 2022) violates the
Nebraska Constitution.

         Unlike the situation in Thompson v
Heineman,[1] there is no doubt here that this
court has jurisdiction. However, like in
Thompson, there is not a supermajority of this
court's members to declare the statute
unconstitutional.[2] For that reason, I concur in
the result reversing the district court's
judgment, vacating the sentence, and remanding
the cause for further proceedings.
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          [316 Neb. 84] Certain fundamental
principles do not appear to be in dispute in this
case. Among those principles is the idea that
under the separation of powers clause of the
Nebraska Constitution, a statute may not
delegate to one branch of government powers
that the constitution delegates to another. See,
e.g., State v. Philipps, 246 Neb. 610, 521 N.W.2d
913 (1994).

         There also appears to be no dispute in this
case that, at least generally speaking, the power
to determine whether and what criminal charges
should be brought against a person, and the
power to dismiss those same charges once
brought, is a prosecutorial power that rests with
the executive branch. Indeed, one could hold
otherwise only in the face of ample authority to
the contrary. See, e.g., United States v. Valle,
697 F.2d 152, 154 (6th Cir. 1983) ("[t]he
decision to maintain a prosecution is exclusively
within the discretion of the executive branch of
government"); Newman v. United States, 382
F.2d 479, 480 (D.C. Cir. 1967) ("[f]ew subjects
are less adapted to judicial review than the
exercise by the Executive of his discretion in
deciding when and whether to institute criminal
proceedings, or what precise charge shall be
made, or whether to dismiss a proceeding once

brought"); State v. Morton, 310 Neb. 355, 367,
966 N.W.2d 57, 66-67 (2021) ("[p]rosecutorial
discretion is an inherent executive power under
which the prosecutor has the discretion to
choose to charge any crime that probable cause
will support or, if the prosecutor chooses, not to
charge the accused at all"); People v. Dist. Ct.,
186 Colo. 335, 339, 527 P.2d 50, 52 (1974) ("[a]
prosecutor's discretion in charging, deferring or
requesting dismissal is limited by pragmatic
factors, but not by judicial intervention"). While
the judicial branch obviously retains the power
to dismiss charges as part of its adjudicative
function, such as when charges are legally or
factually insufficient or when there is an abuse
of the prosecutorial function, it is the
prosecution that can make the discretionary
decision that charges should simply be
dismissed. See Valle, 697 F.2d at 154 ("[t]he
fundamental principle of separation of powers
requires that the executive branch alone, [316
Neb. 85]
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not the judiciary, wield the authority to dismiss
prosecutions for reasons other than legal
insufficiency or an abuse of the prosecutorial
function").

         It is these fundamental principles-that the
Legislature is constitutionally prohibited from
giving executive powers to the judiciary and that
the power to dismiss charges outside of the
adjudicative process is an executive power-that
lead me to conclude Neb. Rev. Stat. § 29-2292
(Cum. Supp. 2022) is unconstitutional. As
everyone involved in this case appears to accept,
§ 29-2292 provides an avenue for a court to
dismiss, over the prosecution's objection,
charges that are not legally or factually
insufficient or the result of prosecutorial abuse.
In fact, § 29-2292 goes even further, by allowing
the court to dismiss charges that have been
proved beyond a reasonable doubt. In my view,
the statute thereby delegates to the judiciary
powers belonging exclusively to the executive
branch.

         On this point, I find cogent and applicable
the reasoning of the Kentucky Supreme Court in
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Flynt v. Com., 105 S.W.3d 415 (Ky. 2003).
Although there are some differences between §
29-2292 and the pretrial diversion statute at
issue in Flynt, the court in Flynt determined that
if the Kentucky pretrial diversion statute was
interpreted to permit a defendant to participate
in pretrial diversion without the consent of the
prosecutor, it would allow a court to entirely
dismiss charges over the prosecutor's objection
and would thus confer upon the court
"discretionary authority that we have previously
held to be within the exclusive province of the
executive branch." Id. at 426. I understand §
29-2292 to do the same: It delegates to the
judiciary the power to dismiss charges outside of
the court's adjudicative function and over the
objection of the prosecution.

         The court's controlling opinion offers a
number of reasons why, despite the foregoing, §
29-2292 passes constitutional muster. The
opinion mentions some prior use of some form of
deferred sentencing in Nebraska and includes
some discussion of deferred sentencing in a U.S.
Supreme Court case, it
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[316 Neb. 86] characterizes a judge's decision to
defer judgment and to later dismiss charges as
sentencing decisions, and it observes that there
is nothing in the Nebraska Constitution that
"requires a judgment of conviction to be entered
upon a finding of guilt as a protection of
executive power and its charging function."
Respectfully, I am not persuaded by this
analysis.

         First, I do not believe much can be derived
from the fact that Nebraska previously used
some form of deferred sentencing. Although the
1913 Probation Act permitted courts to delay
sentencing and place a defendant on probation,
it is not clear that the same statute permitted
courts to dismiss charges if that probation was
successfully completed. And, even if courts could
dismiss charges upon successful completion of
probation under the 1913 Probation Act, the
controlling opinion acknowledges there was no
constitutional challenge to any such authority. I
also glean little from the citation to Roberts v.

United States, 320 U.S. 264, 64 S.Ct. 113, 88
L.Ed. 41 (1943). That case held that a federal
district court could not sentence a defendant to
a definite term of imprisonment, suspend the
sentence and impose probation, and then later
revoke probation and increase the term of
imprisonment. I do not understand it to speak to
the issues in this case.

         I am likewise not persuaded by the
controlling opinion's conclusion that when a
court defers judgment or later dismisses charges
entirely, it is merely making a sentencing
decision. As recognized elsewhere in the same
opinion, when a court defers judgment and
places a defendant on probation under §
29-2264, it is not imposing a sentence, but is
instead deferring entry of a sentence. Neither, in
my view, can a court's ultimate dismissal of
charges after successful completion of probation
be fairly considered a sentencing decision: When
a court dismisses charges, it imposes no
sentence at all.

         Finally, while the controlling opinion is
correct that there is no specific provision in the
Nebraska Constitution stating that a judgment of
conviction must be entered upon a finding of
guilt, I do not believe we can reduce our
separation of
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[316 Neb. 87] powers analysis to that question.
The Nebraska Constitution does include an
express separation of powers provision. And, for
reasons I have explained, I believe a statute that
gives the judicial branch the authority to dismiss
charges for reasons other than factual or legal
insufficiency or prosecutorial abuse violates that
provision by delegating executive power to the
judiciary.

         A piece of legislative history cited by the
controlling opinion suggests that, for at least
some, § 29-2292 was seen as a means by which
certain criminal offenders who successfully
complete probation could avoid the stigma of a
criminal conviction. That is an understandable
policy goal, but, in my view, accomplished at the
expense of the Nebraska Constitution. Under the
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Constitution, the executive branch has the
power to decide not to pursue criminal charges
or to dismiss charges already filed. Section
29-2292, however, allows a judge to unilaterally
decide that, although a defendant's guilt has
been proved, the charge should be dismissed.
Because I believe this violates the Nebraska
Constitution, I dissent from the controlling
opinion concluding otherwise. I recognize,
however, that under Neb. Const. art. V, § 2,
there are an insufficient number of judges to
hold the statute unconstitutional and thus do not
question the reversal and remand for further
proceedings.

          Funke and Freudenberg, JJ., join in this
dissent.

          Freudenberg, J., dissenting.

         I fully join in Justice Papik's dissent and
write separately to highlight an additional basis
of constitutional concern regarding the judicial
branch's trespass upon an implicitly created
exclusive executive branch function.

         The separation of powers clause found in
Neb. Const. art. II, § 1 provides:

The powers of the government of
this state are divided into three
distinct departments, the legislative,
executive, and judicial, and no
person or collection of persons being
one of these departments shall
exercise any power
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[316 Neb. 88] properly belonging to
either of the others except as
[otherwise] expressly directed or
permitted ....

         This language "prohibits one branch of
government from encroaching on the duties and
prerogatives of the others or from improperly
delegating its own duties and prerogatives."[1]It
is the beam from which our system of checks
and balances is suspended.[2]

         Article IV, § 13, of the Nebraska
Constitution entrusts the clemency power
exclusively in the executive branch of gov-
ernment.[3] Under article IV, § 13, "[t]he
Governor, Attorney General and Secretary of
State, sitting as a board, shall have power to
remit fines and forfeitures and to grant respites,
reprieves, pardons, or commutations in all cases
of conviction for offenses against the laws of the
state, except treason and cases of
impeachment." (Emphasis supplied.)

         We have said that a pardon is an act of
grace, proceeding from the power entrusted
with the execution of the laws, which exempts
the individual on whom it is bestowed from the
punishment the law inflicts for a crime that
individual has committed and affects only the
public interest in the convic-tion.[4] We have held
that finding a person guilty by a verdict of a jury
is not a conviction within the meaning of article
IV, § 13,[5] even though it might be considered a
conviction in a general sense in ordinary
speech.[6] The executive branch can pardon only
after conviction.[7] It cannot disrupt the orderly
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[316 Neb. 89] course of judicial proceedings.[8]

Conversely, we have held that it violates
separation of powers for the judiciary to grant
clemency after a conviction or to reduce a
sentence already imposed.[9] This understanding
of when executive clemency begins, and when
the power of the judiciary ends, envisions an
orderly course of judicial proceedings that Neb.
Rev. Stat. § 29-2292 (Cum. Supp. 2022)
intentionally circumvents.

         Through § 29-2292, the Legislature has
created a process of judicial clemency artificially
structured to avoid overlap with the exclusive
executive clemency power mandated by the
Nebraska Constitution. Section 29-2292(1)
allows courts to halt the ordinary process of a
criminal case and, despite a "finding of guilt for
which a judgment of conviction may be
rendered," never enter a judgment of conviction.
Despite a finding of guilt for which a judgment of
conviction may be rendered, it dismisses the
action brought by the State.
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         At the same time, as the controlling
opinion states, the "offender does not escape all
criminal punishment." The statutory scheme
permits the trial court to deprive the defendant
of liberty without ever entering a judgment of
conviction. To sentence a defendant for a crime
for which the defendant has not been convicted
is a violation of due process that "no amount of .
. . balancing can excuse."[10] But the majority
distinguishes between punishment and a
sentence, and the defendant enjoying deferred
sentencing does not complain. While we
traditionally have said that probation is a
sentence, the controlling opinion reasons that
under Neb. Rev. Stat. § 29-2246(4) (Cum. Supp.
2022), supervision ordered by a court pursuant
to a deferred judgment is not a sentence.
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[316 Neb. 90] Deferred judgment under §
29-2292(1) merely "place[s]" the defendant on
probation. Nevertheless, this placement of the
defendant on probation is pursuant to inherent
judicial powers of passing a sentence as may be
prescribed by law.

         I do not contest the majority's reading of
the statutory scheme but find it abhorrent to
permit such a convoluted legislative workaround
to the mandates of our Constitution. The
Legislature has created a conviction without a
conviction and a sentence without a sentence to
give the judicial branch the power to pardon a
person who has been charged with and found
guilty of a crime. Indeed, as "a pardon implies
guilt and does not obliterate the fact of the
commission of the crime and the conviction,"[11]

by allowing a court to erase its prior finding of
guilt and dismiss the case before a conviction,
Nebraska's deferred judgment statutes grant
greater clemency powers to the judiciary than
what the Constitution exclusively confers to the
executive branch. The statutory scheme of
deferred judgments gives powers to the judiciary
that our founders never intended the judiciary,
or any branch of government, to have. It breaks
the beam from which our system of checks and
balances is suspended and should not be
tolerated.
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Papik, J., dissenting in part.

A recently enacted Nebraska statute permits a
judge to fully dismiss a filed criminal charge
without a finding that the charge is legally or
factually insufficient or that the prosecutor
failed to comply with legal requirements.
Because I believe it is a violation of the
separation of powers clause of the Nebraska
Constitution to give such power to the judicial
branch, I would affirm the district court's
decision to deny the motion for a deferred
judgment in this case.
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